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No.  20298 
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United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


John  P.  Buck,  Trustee,  etc., 

Appellant, 
vs. 
Osco  Simpson,  Sr., 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Jurisdiction. 

This  is  an  appeal  from  an  order  of  the  District 
Court  dismissing  contempt  proceedings  initiated  against 
Osco  Simpson,  Sr.  [1  Tr.  39]^  for  failure  to  comply 
with  an  order  of  the  Referee  in  Bankruptcy  direct- 
ing him  to  turnover  $72,747.89  to  appellant  [1  Tr.  16]. 
On  June  21,  1965,  appellant  filed  a  timely  notice  of  ap- 
peal [1  Tr.  41].  The  Court  has  jurisdiction  of  this  ap- 
peal under  section  24a  of  the  Bankruptcy  Act,  11  U.S.C. 
§47a. 

Statement  of  the  Case. 

On  September  9,  1964,  while  insolvent,  Osco  Simp- 
son, Sr.  ("appellee")  sold  his  residence  in  Tuscaloosa. 
Alabama  and  received  $72,747.89  in  cash  [1  Tr.  11]  in 
small  bills  [1  Tr.  12].  Within  a  week,  Simpson  and  his 
wife  moved  from  Tuscaloosa,  Alabama  to  Los  Angeles, 


^The  transcri]-)!  of  the  record  in  this  court  is  in  two  volumes. 
References  to  the  first  voKinie  are  cited  as  "1  Tr." ;  references 
to  the  second  volume  are  cited  as  "2  Tr.". 
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California  [1  Tr.  12]  without  leaving  any  forwarding 
address  [Ex.  4,  p.  45]."  On  October  2,  1964,  an  in- 
voluntary petition  in  bankruptcy  was  filed  in  Alabama 
against  Simpson,  his  two  sons,  and  the  three  partner- 
ships of  which  they  were  co-partners  [1  Tr.  12].  John 
P.  Buck  ("appellant")  was  appointed  receiver  of  each 
of  the  estates  [1  Tr.  12-13].  On  October  6,  1964,  ap- 
pellant took  physical  possession  of  those  assets  of  the 
estates  remaining  in  Alabama,  but  did  not  find  any  por- 
tion of  the  $72,747.89  [1  Tr.  13].  When  Simpson  was 
located  in  California,  ancillary  receivers  of  Simp- 
son's estate  were  appointed  by  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  California 
[1  Tr.  13].  On  October  21,  1964  the  ancillary  receiv- 
ers filed  an  application  in  the  bankruptcy  court  to 
compel  Simpson  to  turnover  the  $72,747.89  to  them 
[1  Tr.  13-14].  Simpson  filed  an  answer  to  the  ap- 
plication in  which  he  denied  having  possession  of  the 
money  [1  Tr.  7]  and  on  November  16  and  17,  1964,  a 
trial  on  the  application  was  held  before  the  Referee  in 
Bankruptcy  [1  Tr.  16]. 

Simpson  defended  on  the  ground  that  he  no  longer 
was  in  possession  of  the  funds.  His  written  answer  to 
the  application  admitted  possession  of  the  money  in 
early  September  but  alleged  that  the  money  was  left  in 
his  office  in  Alabama  when  he  and  his  wife  moved  to 
California  [1  Tr.  7].  In  support  of  this  allegation 
Simpson  testified  that  the  money  was  deposited  by  him 
in  a  sack  in  an  unlocked  filing  cabinet  in  his  office  in 

-The  reporter's  transcript  of  the  proceedings  before  the  Referee 
m  Bankruptcy  was  received  in  evidence  as  Exhibits  3  and  4  by 
the  District  Judge  at  tlie  contempt  hearing  on  May  25,  1965  [2 
Tr.  57-58].  The  reporter's  transcript  of  November  16,  1964  is 
heremafter  referred  to  as  "Exhibit  3";  the  reporter's  transcript 
of  November  17,  1965  is  hereinafter  referred  to  as  "Exhibit  4". 
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Tuscaloosa,  Alabama;  that  he  told  no  one,  including  his 
wife  and  sons,  where  the  money  was  placed;  and  that,  as 
far  as  he  knew,  the  money  was  still  there  [1  Tr.  14]. 
Appellant,  then  receiver  and  now  trustee  of  Simpson's 
estate,  testified  that  he  searched  the  office  and  filing 
cabinet  on  October  6,  1964  and  again  on  October  9, 
1964,  but  found  no  trace  of  the  money  [1  Tr.  14-15]. 

The  Referee  in  Bankruptcy  gave  no  credence  to 
Simpson's  defense  and  granted  the  turnover  order.  In 
his  oral  opinion  following  two  days  of  trial,  the  Referee 
concluded  that  "there  is  not  one  scintilla  of  doubt  .  .  . 
that  Mr.  and  Mrs.  Simpson,  on  the  date  they  departed 
from  Alabama,  had,  in  their  possession,  custody  and 
control  $72,747.89"  [Ex.  4,  p.  77\.  The  Referee  char- 
acterized Simpson's  testimony  as  "an  explanation  of  the 
handling  of  this  money  which  would  not  be  plausible 
and  explainable  and  acceptable  by  a  child"  [Ex.  4,  p. 
76] .  After  making  his  findings  of  fact  and  conclusions 
of  law,  the  Referee  entered  his  order  compelling  Simp- 
son to  turnover  the  funds  to  appellant  [1  Tr.  16].  No 
petition  for  review  or  other  appeal  was  taken  from  that 
order  and  it  became  final  on  December  12,  1964  [1  Tr. 
25]. 

Appellant  promptly  initiated  contempt  proceedings 
when  Simpson  failed  to  comply  with  the  turnover  order. 
An  order  to  show  cause  why  appellee  should  not  be  held 
in  contempt  was  issued  and  was  returnable  before  the 
District  Court  [1  Tr.  22].  Although  personally  served, 
appellee  did  not  make  a  personal  appearance  at  the  hear- 
ing before  the  District  Judge  on  January  29,  1965,  but 
was  represented  by  counsel  [2  Tr.  3].  The  District 
Judge  held  Simpson  in  contempt  for  failure  to  comply 
with  the  turnover  order  [1  Tr.  35]  and  issued  a  bench 
warrant  for  his  arrest  [2  Tr.  11-12]. 


Pronouncement  of  judgment  under  the  District 
Court's  contempt  order  was  set  for  February  8,  1965  at 
10:00  A.M.  [2  Tr.  16].  Appellant's  counsel  had  a  con- 
flict in  his  court  calendar  and  made  arrangements  with 
the  District  Judge's  clerk  to  have  sentencing  delayed 
until  counsel  arrived  [Affidavit  in  support  of  appel- 
lant's Petition  for  Writ  of  Prohibition  and  Mandate, 
on  file  with  this  Court  in  Case  No.  19895].  Neverthe- 
less, the  matter  was  called  "out  of  order"  [2  Tr.  16] 
although  the  court  was  advised  that  appellant's  counsel 
"was  on  his  way"  [2  Tr.  16].  After  inquiring  what 
Simpson  was  "going  to  do  about  payment  of  the  fine", 
the  District  Judge,  on  the  basis  of  the  report  "that 
Mr.  Simpson  stated  he  didn't  have  any  money"  [2  Tr. 
17],  set  aside  the  contempt  order  stating:  "The  at- 
torney doesn't  have  enough  interest  to  be  here  on  time 
or  notify  us.  So  I  will  discharge  him  of  contempt"  [2 
Tr.  17,  1  Tr.  36]. 

Pursuant  to  appellant's  petition  for  prohibition  and 
mandate,  this  Court,  on  April  12,  1965,  reversed  both 
the  District  Judge's  order  holding  appellee  in  contempt 
and  the  order  discharging  appellee  from  contempt,  and 
remanded  the  cause  to  the  District  Court  [1  Tr.  37]. 

The  remanded  cause  was  set  for  hearing  by  the  Dis- 
trict Court  on  May  5,  1965  [2  Tr.  21].  Appellant,  in 
support  of  the  contempt  order,  introduced  into  evidence 
the  Referee's  findings  of  fact  and  turnover  order,  and 
rested  [2  Tr.  21-22].  Simpson's  counsel  reported  that 
Simpson  was  not  present  in  court  but  that  he  relied  on 
the  same  explanation  made  before  the  Referee  "that  the 
monies  were  in  a  file  in  his  place  of  business  back  in 
Alabama  and  ...  he  has  no  personal  ability  to  pay" 


[2  Tr.  23],  and  that  "the  whole  case  simply  turns  on 
whether  or  not  the  court  believes  [Simpson's]  testimony" 
[2  Tr.  24].  Ai)pellee  introduced  no  evidence  and  the 
court  took  the  matter  "under  submission  .  .  .  [to]  write 
a  memorandum  "  [2  Tr.  34].  Five  days  later,  the  court 
sua  sponte  set  the  matter  down  for  further  hearing  on 
May  25,  1965  [1  Tr.  38]. 

Osco  Simpson  took  the  stand  at  the  continued  con- 
tempt hearing  and  repeated  the  testimony  given  before 
the  Referee.  After  denying  possession  of  or  control  over 
any  portion  of  the  $72,000  [2  Tr.  38]  Simpson,  over 
appellant's  objection,  was  permitted  to  testify  concern- 
ing factual  issues  decided  by  the  Referee  because  the 
court  was  "more  or  less  trying  the  matter  over  again 
here"  [2  Tr.  41].  Simpson  testified,  as  he  had  before, 
that  he  put  the  sack  containing  $72,000  in  his  business 
office  in  Alabama  shortly  before  leaving  for  California 
and  had  not  seen  or  heard  of  the  money  since  [2  Tr. 
41-53].  Appellant  cross-examined  Simpson,  introduced 
into  evidence  the  transcripts  of  the  testimony  before 
the  Referee  [2  Tr.  58],  and  the  court  took  the  matter 
under  submission  [2  Tr.  65]. 

On  May  27,  1965  the  District  Judge  entered  his 
written  order  adjudging  Osco  Simpson  not  in  con- 
tempt of  court  because  he  was  presently  unable  to  com- 
ply with  the  turnover  order  [1  Tr.  39].  This  appeal  fol- 
lowed. 

Specification  of  Error. 

The  District  Court  erred  in  not  holding  appellee  in 
civil  contempt  for  failure  to  comply  with  the  Referee  in 
Bankruptcy's  turnover  order  and  in  not  committing  ap- 
pellee until  he  purged  himself  of  contempt. 


Summary  of  Argument. 

The  turnover  proceedings  before  the  Referee  in  Bank- 
ruptcy resulted  in  findings  of  fact  and  a  final  order 
that  were  not  subject  to  collateral  attack  in  the  con- 
tempt proceedings.  Turnover  proceedings  are  an  inte- 
gral part  of  bankruptcy  administration  and  they  are  en- 
forceable through  the  District  Judge's  civil  contempt 
powers.  The  turnover  proceeding  is  separate  and  dis- 
tinct from  the  contempt  proceeding,  and  when  con- 
cluded by  a  final  order,  the  turnover  order  is  res  judi- 
cata and  cannot  be  collaterally  attacked  in  the  contempt 
proceeding.  A  final  turnover  order  was  entered,  it  pre- 
vented appellee  from  relitigating  his  explanation  of  the 
disappearance  of  the  money,  and  the  District  Court 
erred  in  receiving  such  testimony  into  evidence  in  the 
contempt  proceeding. 

The  District  Court's  finding  that  appellee  could  not 
comply  with  the  turnover  order  at  the  time  of  the  con- 
tempt proceeding  was  clearly  erroneous.  The  District 
Court's  finding  was  based  on  appellee's  defense  that 
the  money  was  left  in  Alabama  when  he  moved  to 
California.  This  explanation  had  been  offered  once 
and  rejected  by  the  Referee,  a  finding  clearly  com- 
manded by  the  evidence.  The  Referee's  findings  were 
res  judicata  and  appellee's  testimony  was  inadmis- 
sible. The  District  Judge  obviously  based  his  find- 
ing of  "present  inability  to  comply"  on  his  belief  in  ap- 
pellee's explanation.  The  District  Court's  order  was  thus 
based  wholly  upon  a  finding  as  to  appellee's  credibility 
which  in  turn  was  founded  on  inadmissible  evidence. 
The  finding  was  clearly  erroneous  and  should  be  re- 
versed. 
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ARGUMENT. 

I. 

The  Referee's  Findings  of  Fact  That  Appellee  Had 
$72,000  in  His  Possession  at  the  Time  of  the 
Turnover  Proceeding  Were  Res  Judicata  and 
Could  Not  Be  Collaterally  Attacked  in  the  Con- 
tempt Proceeding. 

Judicially  fashioned,  the  turnover  proceeding  has  be- 
come an  integral  part  of  bankruptcy  administration. 
Vested  with  title  to  all  of  the  bankrupt's  assets  as  of 
the  date  of  the  filing  of  the  petition  in  bankruptcy,  11 
U.S.C.  §110a,  the  trustee  has  the  statutory  duty  to  col- 
lect that  property  for  the  benefit  of  the  estate.  11  U.S.C. 
§75a.  To  prevent  recalcitrant  bankrupts  from  thwarting 
the  trustee's  collection  of  assets,  the  "courts  of  bank- 
ruptcy have  fashioned  the  summary  turnover  procedure 
as  one  necessary  to  accomplish  their  function  of  ad- 
ministration". Maggio  v.  Zcitz,  ZZZ  U.S.  56,  62-63 
(1948). 

If  disobeyed,  civil  contempt  powers  are  conferred 
upon  the  courts  of  bankruptcy  to  enforce  the  turnover 
orders.  Two  separate  provisions  of  the  Bankruptcy 
Act  authorize  such  proceedings.  Section  2a(13)  em- 
powers any  court  of  bankruptcy  to  "enforce  obedience 
by  persons  to  all  lawful  orders,  by  fine  or  imprison- 
ment or  fine  and  imprisonment".  11  U.S.C.  §lla(13). 
This  section  creates  the  civil  powers  to  coerce  obedience 
to  the  bankruptcy  court's  orders.  Maggio  v.  Zeits, 
supra,  333  U.S.  at  67.  A  second  provision  of  the  Bank- 
ruptcy Act,  Section  41b,  empowers  the  district  judge 
to  conduct  a  summary  proceeding  concerning  any  al- 
leged disobedience  to  the  referee's  order  and  to  commit 
the  contemner  if  the  facts  so  warrant.  11  U.S.C.  §69b. 


The  contempt  proceeding-  is  separate  and  distinct 
from  the  turnover  proceeding.  The  sole  purpose  of  the 
contempt  proceeding  is  to  coerce  obedience  to  the  turn- 
over order.  The  decisive  character  of  civil  contempt  is 
incarceration  for  enforcement  purposes,  and  it  leaves  the 
contemner  to  carry  the  keys  of  the  prison  in  his  own 
pocket.  Penfield  Co.  of  California  v.  Securities  &  Exch. 
ComX  330  U.S.  585  (1947). 

Thus,  when  the  turnover  proceeding  is  concluded  by  a 
final  order,  "it  becomes  res  judicata  and  not  subject  to 
collateral  attack  in  the  contempt  proceedings."  Maggio 
V.  Zeitz,  supra,  333  U.S.  at  68;  Oriel  v.  Russell,  278 
U.S.  358  (1929).  The  district  judge  cannot  permit  the 
contemner  to  subvert  the  contempt  proceeding  into  a 
"reconsideration  of  the  legal  or  factual  basis  of  the 
order  alleged  to  have  been  disobeyed  and  thus  become 
a  retrial  of  the  original  controversy."  Maggio  v.  Zeitz, 
supra,  333  U.S.  at  69.  The  courts  have  cautioned  that 
every  effort  should  be  made  to  issue  turnover  orders 
"only  when  it  appears  that  obedience  is  within  the  power 
of  the  party  being  coerced  by  the  order.  But  when  it 
has  become  final,  disobedience  cannot  be  justified  by 
re-trying  the  issues  as  to  zvhcthcr  the  order  shoidd  have 
issued  in  the  first  place  [emphasis  added]."  Maggio  v. 
Zeitz,  supra,  333  U.S.  at  69.  This  rule  is  well  settled. 
See,  2  Collier  on  Bankruptcv  (14th  ed.)  1(23.10  [4], 
p.  581. 

There  is  no  question  but  that  the  Referee's  findings 
in  the  turnover  proceeding  were  res  judicata  and  could 
not  be  collaterally  attacked  in  the  contempt  proceeding. 
The  Referee's  findings  of  fact,  conclusions  of  law 
and  turnover  order  were  entered  December  2,  1964 
[1  Tr.  10].  No  petition  for  revieiv  or  other  appeal  zvas 
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taken  front  that  order  [  1  Tr.  25  |  and  it  became  final 
ten  days  later.  11  U.S.C.  §67c. 

Conclusively  established  by  that  proceeding  were  two 
facts :  Simpson,  contrary  to  his  contention,  had  posses- 
sion of  the  money  at  the  time  of  the  turnover  proceed- 
ing; and,  contrary  to  Simpson's  contention,  he  did  not 
leave  the  money  in  a  filing  cabinet  in  his  office  in  Ala- 
bama. Each  of  these  facts  were  at  issue  in  the  turn- 
over proceeding.  Appellant's  application  for  an  order 
compelling  Simpson  to  turnover  the  funds  alleged  that 
the  cash  was  still  in  his  possession  or  control  [1  Tr. 
5].  Simpson's  answer  admitted  "that  in  the  early  part 
of  September  1964  he  did  have  possession  of  a  sack  of 
money  believed  by  him  to  be  approximately  $72,000", 
but  alleged  that  Simpson  "put  said  money  in  a  file  in  an 
office  at  1016  Bridge  Avenue,  Northpork  [sic],  Ala- 
bama" and  that  he  "has  no  present  knowledge  of  whether 
or  not  the  money  is  still  located  in  Alabama"  [1  Tr.  7]. 
Appellant's  evidence  established  that  although  Simpson 
received  $72,747.89  in  cash  in  twenty,  ten  and  five  dol- 
lar bills  on  September  9,  1964  [1  Tr.  12],  he  had  re- 
fused to  turnover  the  money  to  his  receivers  in  bank- 
ruptcy [1  Tr.  14].  Admitting  receipt  of  the  money 
[Ex.  3,  p.  14],  Simpson  defended  by  simply  stating 
that  he  put  the  money  in  a  filing  cabinet  in  his  office 
in  Northport,  Alabama  shortly  before  leaving  for  Los 
Angeles  [Ex.  3,  pp.  17-19],  that  he  did  not  know  the 
present  whereabouts  of  the  money  sack  [Ex.  3,  p.  35], 
and  that  he  would  be  able  to  produce  the  money  if  it 
still  was  in  the  file  [Ex.  3,  p.  38].  The  Referee  branded 
Simpson's  explanation  as  one  that  would  not  be  accepted 
by  a  child  [Ex.  4,  p.  76]  and  found  that  Simpson  had 
possession  or  control  of  the  money  [1  Tr.  14-15]. 
Accordingly,  the  Referee  entered  his  order  compelling 
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Simpson  to  turnover  the  money   to   appellant    [1    Tr. 
16]. 

Contrary  to  Maggio's  clear  command  that  the  find- 
ings of  fact  in  the  turnover  proceeding  are  res  judicata 
and  "cannot  be  relitigated  or  corrected  in  a  subsequent 
contempt  proceeding",  Maggio  v.  Zcita,  supra,  ZZ?)  U.S. 
at  70,  the  contempt  proceeding  resulted  in  a  re-trial  of 
the  very  issues  that  were  the  subject  of  the  turnover 
proceeding.  After  appellant  introduced  into  evidence  the 
Referee's  findings  of  fact  and  turnover  order  [2  Tr. 
21-22],  the  District  Judge  permitted  Simpson  to  tes- 
tify, over  appellant's  objections  [2  Tr.  41,  46],  that  he 
put  the  $72,000  in  a  filing  cabinet  in  Alabama  before 
leaving  for  CaHfornia  [2  Tr.  41-42]  and  that  he  had 
never  seen  the  money  again  [2  Tr.  44].  This  was  the 
same  excuse  propounded  before  the  Referee  in  Bank- 
ruptcy but  which  the  Referee  refused  to  believe.  Al- 
though appellant's  objections  referred  the  Court  to  Mag- 
gio V.  Zeits,  supra,  the  evidence  was  admitted  "to  find 
out  where  the  money  went"  even  though  the  District 
Judge  "realize [d]  that  ruling  isn't  in  the  law  books" 
[2  Tr.  46].  The  District  Court's  trial  de  novo  of  Simp- 
son's defense  to  the  turnover  application  was  clear  error. 

II. 

The  District  Court's  Finding  That  Appellee  Was 
Unable  to  Comply  With  the  Referee's  Turnover 
Order  Was  Clearly  Erroneous  and  Should  Be 
Reversed. 

Unlike  this  Court's  scope  of  review  in  most  matters, 
appeals  from  proceedings  or  controversies  in  bankruptcy 
extend  to  both  the  law  and  the  facts.  With  respect  to 
orders  of  a  court  of  bankruptcy.  Section  24a  of  the 
Bankruptcy  Act  charges  the  appellate  courts  with  the 
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duty  "to  review,  afHrni,  revise,  or  reverse,  both  in  mat- 
ters of  law  and  in  matters  of  fact",  except  for  judg- 
ments rendered  on  a  jury  verdict.  11  U.S.C.  §47a.  It  is 
clear  that  a  civil  contempt  proceeding  is  a  proceeding  or 
controversy  within  the  meaning  of  Section  24  making 
both  matters  of  law  and  matters  of  fact  reviewable. 
2  Collier  on  Bankruptcy  (  14th  ed.)  1[  24.22,  p.  751.  Be- 
cause of  Section  24,  the  applicability  of  the  "clearly 
erroneous"  test  of  Rule  52(a)  of  the  Federal  Rules  of 
Civil  Procedure  to  bankruptcy  ai)peals  is  disputed.  2 
Collier  on  Bankruptcy  (14  Ed.)  ]\  25.30,  pp.  973-974. 

Whether  the  "clearly  erroneous"  test  or  some  other 
test  is  applied,  findings  "dependent  upon  oral  testimony 
where  the  candor  and  credibility  of  witnesses  would  best 
be  judged"  are  entitled  to  great  weight  on  appeal.  United 
States  V.  United  States  Gypsum  Co.,  333  U.S.  364,  395 
(1948).  The  test  is  generally  whether  "the  reviewing 
court  on  the  entire  evidence  is  left  with  the  definite 
and  firm  conviction  that  a  mistake  has  been  committed". 
United  States  t-.  United  States  Gypsum  Co.,  supra, 
333  U.S.  at  395.  The  crux  of  the  inquiry  was  suc- 
cinctly stated  by  Judge  Learned  Hand  in  United  States 
V.  Aluminum  Co.  of  America,  148  F.  2d  416,  433 
(2d  Cir.  1945) : 

"It  is  idle  to  try  to  define  the  meaning  of  the 
phrase  'clearly  erroneous' :  all  that  can  be  profitably 
said  is  that  an  appellate  court,  though  it  will  hesi- 
tate less  to  reverse  the  finding  of  a  judge  than  that 
of  an  administrative  tribunal  or  of  a  jury,  will 
nevertheless  reverse  it  most  reluctantly  and  only 
when  well  persuaded." 

And  in  being  "well  persuaded",  the  courts  have  rarely 
set  aside  findings  based  upon  demeanor  testimony  where 
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credibility  is  involved.  Grace  Bros.  v.  Commissioner  of 
Internal  Revenue,  173  F.  2d  170,  174  (9th  Cir.  1949); 
5  Moore's  Federal  Practice  (2d  ed.)  1|52.03[1],  p.  2615. 
These  same  principles  are  applicable  to  the  findings  of  a 
referee  in  bankruptcy.  Costello  v.  Fado,  256  F.  2d  903, 
908  (9th  Cir.  1958)  :  In  re  Gordon  &  Gelberg,  69  F.  2d 
81  (2d  Cir.  1934);  2  Collier  on  Bankruptcy  (14th  ed.) 
P9.28,  p.  1518. 

When  an  appeal  results  from  a  district  court's  order 
setting  aside  the  findings  of  a  referee  in  bankruptcy, 
it  is  the  referee's  findings,  and  not  those  of  the  dis- 
trict court,  that  are  before  the  appellate  court.  The 
Moms  Plan  Industrial  Bank  z'.  Henderson,  131  F.  2d 
975  (2d  Cir.  1942).  Even  though  the  reviewing  judge 
makes  findings  on  review  expressly  contrary  to  those  of 
the  referee,  the  judge's  findings  are  not  before  the 
appellate  court.  Hoppe  v.  Rittenhouse,  279  F.  2d  3  (9th 
Cir.  1960) ;  The  Morris  Plan  Industrial  Bank  v.  Hender- 
son, supra  (2d  Cir.  1942)  ;  Phillips  v.  Baker,  165  F. 
2d  578  (5th  Cir.  1948) ;  In  re  Lurie  Bros.,  Inc.,  267 
F.  2d  33  (7th  Cir.  1959)  ;  O'Rieley  v.  Endicott-Iohnson 
Corporation,  297  F.  2d  1  (8th  Cir.  1958)  ;  Potucek  v. 
Cordeleria  Lourdes,  310  F.  2d  527  (10th  Cir.  1962). 

Had  Osco  Simpson  directly  attacked  the  turnover  or- 
der he  would  have  had  the  burden  of  overturning  the 
Referee's  findings  of  fact.  He  would  have  had  to  es- 
tablish with  this  Court  a  "firm  conviction  that  a  mis- 
take had  been  committed".  United  States  v.  United 
States  Gypsym  Co.,  supra,  333  U.S.  at  395,  by  the 
Referee  when  he  found  that  Simpson  had  the  money 
all  the  time  and  that  Simpson  fabricated  his  tale  of  the 
money  in  the  unlocked  filing  cabinet. 


—13— 

Simpson  could  have  directed  this  Court  to  nothing 
more  in  the  record  than  his  own  protestations  that  he 
did  not  have  the  money  when  he  left  Alabama.  His 
defense  was  simple.  He  sold  his  h(jme,  he  stated,  to  pay 
off  two  or  three  federal  tax  liens  [E!x.  3,  p.  31]. 
After  cashinj:^-  the  Imyer's  check  for  v$72,747,  and  while 
alone,  he  ]jut  the  money  in  a  filing  cabinet  in  his  office 
in  Northport,  Alabama  [Ex.  3,  p.  31].  Within  a  week, 
he  and  his  wife  left  for  California  because  "we  didn't 
have  any  work,  and  T  thought  T  would  just  come  out 
here  and  rest  up  a  while,  and  shop  around  and  see  how 
the  work  was  out  here,  and  mayl)e  stay  out  here  quite 
a  while"  [Ex.  3,  p.  32].  He  did  not  have  the  money 
in  his  possession  and  did  not  know  its  whereabouts,  he 
testified,  but  he  had  no  objection  to  appellant  taking 
possession  of  it  [Ex.  3,  p.  35].  When  asked  by  his 
counsel  to  explain  why  he  put  the  sack  of  money  in  the 
file  in  his  office,  Simpson  casually  replied)  :  "Well,  we 
sold  the  home  and  we  didn't  have  anywhere  else,  and 
I  thought  it  would  be  just  as  safe  to  put  it  there  as 
anywhere  else"  [Ex.  3,  pp.  36-37].  With  this  testi- 
mony, Simpson  rested  his  defense  [Ex.  3,  p.  38],  ex- 
cept for  cross-examination  of  appellant's  witnesses. 

Appellant,  on  the  other  hand,  would  have  directed 
this  Court  to  the  overwhelming  evidence  that  led  the 
Referee  to  reject  Simpson's  defense.  Simpson  and  his 
two  sons  were  partners  in  the  Simpson  Plastering  Com- 
pany, the  Northport  Building  Supply,  and  the  Stardust 
Supper  Club.  In  addition,  Simpson  owned  outright  the 
Bridge  Avenue  Package  Store  [Ex.  4.  pp.  19-20].  Each 
of  the  partnerships  and  Simpson  himself  maintained 
regular  checking  accounts  in  Tuscaloosa  banks  [Ex.  4. 
pp.  4-14].  The  partnerships  and   Simpson  became  in- 
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solvent  [Ex.  4,  pp.  23-24]  and  Simpson  decided  to  sell 
his  house,  for  which  he  was  asking  about  $200,000 
[Ex.  4,  p.  36].  After  turning  down  an  offer  of  $200,- 
000,  from  which  he  would  have  received  $40,000  to 
$50,000  cash  and  the  balance  of  his  equity  over  a  five 
to  ten  year  period  [Ex.  4,  p.  38],  Simpson  accepted 
an  offer  $75,000  below  his  asking  price  and  $75,000 
below  the  previous  offer  [Ex.  4,  p.  37].  He  took  about 
$72,000  in  cash  for  his  equity  of  $150,000  [Ex.  4,  p. 
40]  because  he  wanted  an  all  cash  sale  [Ex.  4,  pp.  43- 
44].  When  he  received  the  check  for  the  purchase  price 
on  September  9,  1964.  Simpson  immediately  took  it  to 
a  Tuscaloosa,  Alabama  bank,  refused  a  cashiers  check 
in  exchange  [Ex.  3,  p.  5],  demanded  that  he  be  paid 
in  cash,  and  walked  out  of  the  bank  with  $72,74-7  in 
five,  ten  and  twenty  dollar  bills  [Ex.  3,  p.  5]. 

September  9,  1964  was  the  last  day  any  portion  of  the 
$72,747  was  seen  by  anyone  other  than  Simpson.  Ap- 
pellant, on  October  6,  1964,  took  possession  of  all  of 
the  Simpsons'  property,  including  the  filing  cabinet 
where  the  money  was  supposed  to  be,  but  did  not 
then  or  thereafter  find  the  money  [Ex.  3,  pp.  45-46]. 

Called  to  the  witness  stand  by  appellant's  counsel, 
Simpson  "traced"  the  course  of  the  missing  money 
from  the  time  he  left  the  bank  until  the  date  of  trial. 
Conveniently  Simpson's  testimony  could  never  be  con- 
tradicted by  direct  evidence.  Simpson  testified  he  took 
the  money  home  and  a  couple  of  days  later  removed 
it  to  his  office  [Ex.  3,  pp.  17-19].  No  one  was  with 
him,  he  testified,  when  he  moved  the  money  to  the 
office  [Ex.  3,  p.  73]  and  he  told  no  one,  including 
his   wife   and    sons,    where   he   had    placed   the    money 
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[Ex.  3,  p.  29J.  That  was  the  last  Simpson  allegedly 
knew  of  the  money.  Within  a  few  days  Simpson  and 
his  wife  surreptitiously  moved  to  California  leaving  no 
forwarding  address  [Ex.  4,  p.  45 J.  Although  Simpson 
telephoned  his  sons  in  Alabama  after  arriving  in  Cali- 
fornia, he  did  not  ask  tliem  to  check  on  the  money 
[Ex.  4,  p.  47 J.  Simpson's  two  sons  themselves  moved 
to  California  in  October,  driving  two  new  automobiles 
[Ex.  4,  pp.  50-54].  They  were  assisted,  appellee's  wife 
testified,  by  $2,900  cash  that  she  deposited  in  a  Cali- 
fornia bank  on  her  arrival  here  but  which  she  withdrew 
and  mailed  in  cash  to  the  sons   [Ex.  4,  pp.  59-62]. 

No  reasonable  man  could  have  become  "well  persuad- 
ed" by  this  record  that  the  Referee  had  made  a  mistake 
in  finding  Simpson  had  the  money  at  the  time  of  the 
turnover  proceeding.  The  issue  would  have  been  essen- 
tially as  framed  by  the  Referee  at  the  conclusion  of  the 
trial  [Ex.  4.  p.  75]  : 

"The  question  is  this:  is  it  plausible  that  a  man 
with  a  bank  account  and  with  his  experience,  who 
has  had  such  extensive  banking  experience  and 
business  experience  and  who  was  so  deeply  involved 
as  early  as  June,  1964,  has  discussed  his  legal 
complications  and  his  financial  difficulties  with 
lawyers,  and  where  a  State  Court  action  has  been 
filed  for  the  appointment  of  a  Receiver,  and.  on 
the  eve  of  his  departure  from  Tuscaloosa,  Ala- 
bama, for  Los  Angeles.  California,  would  take 
$72,000.00  and  put  it  in  a  sack,  and  put  that  sack 
in  a  filing  cabinet  and  leave  it  in  Alabama,  where 
he  and  his  wife  departed  from  for  the  State  of 
California  under  the  harassed  circumstances  which 
were  prevalent  at  the  time  of  his  departure." 
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The  question  could  hardly  have  been  resolved  in  any 
manner  other  than  as  resolved  by  the  Referee  [Ex.  4, 
pp.  76-77]  : 

"We  have  here  an  explanation  of  the  handling  of 
this  money  which  would  not  be  plausible  and  ex- 
plainable and  acceptable  by  a  child  [much  less]  a 
mature  man^ — a  person  who  has  practiced  law  for 
thirty-five  years  before  going  on  the  bench,  and 
being  on  the  bench  approximately  ten  years,  and 
who  is  familiar  with  human  nature  and  who  has 
had  a  chance  to  see  and  hear  and  listen  and  ob- 
serve the  testimony  and  demeanor  and  the  conduct 
of  Mr.  and  Mrs.  Simpson.  There  is  not  one  scin- 
tilla of  doubt  in  this  Court's  mind  that  Mr.  and 
Mrs.  Simpson,  on  the  date  that  they  departed  from 
Alabama,  had,  in  their  possession,  custody  and  con- 
trol, $72,747.89." 

The  Referee's  findings  of  fact  and  the  turnover  order 
certainly  would  have  been  affirmed. 

But  the  validity  of  the  Referee's  findings  and  turn- 
over order  are  not  the  issues  before  this  Court.  At  issue 
is  the  validity  of  the  District  Court's  order  discharging 
the  contempt  proceeding  based  upon  his  finding  of  May 
27,  1965  that  Osco  Simpson  "is  presently  unable  to 
comply"  with  the  turnover  order  [2  Tr.  39].^  It  is  this 
finding  which  is  now  before  the  Court,  and  it  is  this 
finding  which  appellant  claims  is  clearley  erroneous. 

^The  District  Court  did  not  make  the  special  findings  of  fact 
contemplated  by  Rule  52(a)  of  the  Federal  Rules  of  Civil  Pro- 
cedure. Although  failure  to  make  such  findings  may  constitute 
error,  the  cause  need  not  be  remanded  if  a  full  understanding  of 
the  cjuestion  presented  ma^'  be  had  without  the  aid  of  separate 
findings.  SheUman  v.  Shellman.  95  F.  2d  108  (D.C.  Cir.  1938). 
See,  5  Moore's  Federal  Practice   (2d  ed.),  1152.06  [2],  p.  2663. 
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And  the  District  Court's  findinj,^  of  "present  inability 
to  comply",  tested  by  any  standard,  should  be  reversed. 
Further  inquiry  into  the  credibility  of  Simpson's  explana- 
tion that  he  left  the  money  in  Alabama  was  foreclosed 
by  Maggio,  and  any  evidence  in  support  of  this  defense 
was  inadmissible.  This  explanation  had  been  offered 
once,  rejected  and  could  not  be  collaterally  attacked.  In 
re  Lazm'cncc  Carpet  Co.,  122  F.  Supp.  912  (S.D.  N.Y. 
1954).  Support  for  the  District  Court's  finding?  must 
then  come  from  the  other  evidence  offered  by  Simpson. 
But  aside  from  testimony  as  to  his  present  earning 
capacity  and  standard  of  living  [2  Tr.  38-40],  and  his 
statement  that  if  he  now  had  the  money  he  would  turn 
it  over  to  the  court  [2  Tr.  45],  Simpson  offered  no 
other  evidence  [2  Tr.  40-45].  Little  weight  could  have 
been  given  such  testimony.  In  re  Siissman,  85  F.  Supp. 
570  (S.D.  N.Y.  1949)."  See,  Sahn  v.  Pagano,  302  F. 
2d  629  (2d  Cir.  1962).  The  District  Court's  finding 
undoubtedly   was   based   upon   his  belief   in   Simpson's 


*Tn  j^rantine^  the  trustee's  application  to  enforce  the  referee's 
order  by  civil  contempt,  the  court  in  In  re  Si(SS!uaii,  85  F. 
Supp.  570  (S.D.  N.Y.  1949).  commented  on  the  weight  to  be 
given  such  evidence  [85  F.  Supp.  at  572]  : 

"Even  assuming  as  true  the  bankrupt's  story  as  to  his  very 
modest  manner  of  living  and  of  his  borrowings  and  other 
methods  of  obtaining  money  in  order  to  support  himself  and 
his  wife  for  the  year  1947.  still  I  cannot  accept  that  defense 
here  as  a  full  and  complete  exculpation.  I  must  consider 
all  the  evidence.  I  cannot  leave  out  of  my  mind  the  judicial 
determination  tliat  three  or  four  months  before  October  28, 
1947  bankrupt  had  in  his  possession  and  control  the  sum  of 
$23,000  of  the  assets  of  the  estate.  The  time  element  here 
is  quite   important. 

"His  explanation  of  his  inaliility  to  turn  over  the  money 
is  not  sufficient.  Of  course,  it  is  natural  to  presume  that  any 
one  who  evidences  no  indicia  of  affluence  is  not  possessed 
of  it.  But  it  is  also  natural  that  one  who  must  have  known 
that  he  would  be  called  upon  to  explain  the  loss  or  disappear- 
ance of  a  substantial  sum  of  money  would  not  likely  exhibit 
signs   of  affluence." 
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explanation  that  he  left  the  money  in  the  filing  cabinet 
in  Alabama,  and  nothing  else.  This  was  Simpson's  sole 
defense  at  both  the  February  8th  [2  Tr.  17]  and  May 
5th  contempt  hearings  [2  Tr.  23],  and  it  was  the  only 
"evidence"  the  District  Judge  relied  upon  when  he  va- 
cated his  contempt  order  on  February  8th.  The  order 
dismissing  the  contempt  proceeding  was  "based  wholly 
on  the  finding  as  to  [a  party's]  credibility  which  in 
turn  was  founded  on  consideration  of  inadmissible  evi- 
dence", and  must  be  reversed.  Smallfield  v.  Home 
Insurance  Company  of  New  York,  244  F.  2d  337  (9th 
Cir.  1957). 

Conclusion. 

For  the  foregoing  reasons,  the  order  of  the  District 
Court  adjudging  appellee  not  in  contempt  of  court  should 
be  reversed  and  appellee  should  be  committed  until  such 
time  as  he  purges  himself  of  contempt. 

Respectfully  submitted, 

Quittner,  Stutman,  Treister  & 
Glatt, 
By  J.  Ronald  Trost, 

Attorneys  for  Appellant. 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that,  in  my  opinion,  the  foregoing  brief  is  in 
full  compliance  with  those  rules. 

J.  Ronald  Trost 


APPENDIX. 

Identification  of  Exhibits  as  Required  by  Rule  18(f) 
of  the  Rules  of  the  United  States  Court  of  Ap- 
peal— Ninth  Circuit. 


Kxhil)it  No. 

Identified 
2  Tr.  21 

Offer 

;ed 

Received 

1 

2  Tr. 

21 

2  Tr.  22 

2 

2  Tr.  21 

2  Tr. 

21 

2  Tr.  22 

3 

2  Tr.  57 

2  Tr. 

57 

2  Tr.  58 

4 

2  Tr.  57 

2  Tr. 

57 

2  Tr.  58 

Exhibits  introduced 

in  trial  before 

Referee                2  Tr.  58-59 

2  Tr. 

58 

2  Tr.  59 

(by  Reference) 

No.  20298 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


John  P.  Buck,  Trustee,  etc., 

vs. 
Osco  Simpson,  Sr., 


Appellant, 


Appellee. 


APPELLEE'S  BRIEF. 


^°^  18  1965 


George  A.  Willson,  ^'^^  H.  SCHMlD 

3400  Florence  Avenue, 
Huntington  Park,  Calif.     90257, 

Attorney  for  Appellee. 


Parker  &  Son,  Inc.,  Law  Printers,  Los  Angeles.    Phone  MA.  6-9171. 


TOPICAL  INDEX 

Page 
Summary  of  argument  1 

Argument  2 

Admissible  evidence  3 

Conclusion 5 


TABLE  OF  AUTHORITIES  CITED 
Cases 

Maggio  V.  Zeitz,  68  S.  Ct.  401,  333  U.S.  56,  92 
L.  Ed.  476  3 

McCormick,  In  re,  97  Fed.  566 2 

Smallfield   v.    Home   Insurance    Company   of    New 
York,  244  F.  2d  337 1,     4 

Statute 
Bankruptcy  Act,  Sec.  69(B)  2 


No.  20298 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


John  P.  Buck,  Trustee,  etc., 

vs. 
Osco  Simpson,  Sr., 


Appellant, 
Appellee. 


APPELLEE'S  BRIEF. 


Summary  of  Argument. 

The  appellant  challenges  "the  validity  of  the  District 
Court's  order  discharging  the  contempt  proceeding  based 
on  his  finding  of  May  27.  1965,  that  Osco  Simpson 
'is  presently  unable  to  comply'  with  the  turnover  order. 
[2  Tr.  39]."  See  page  16  of  Appellant's  Opening  Brief. 

A.  Did  the  District  Court  have  the  legal  authority 
to  reach  a  conclusion  different  from  the  order  of 
the  Referee? 

B.  Did  the  District  Court  so  abuse  its  discretion  as 
to  warrant  reversal? 

Appellee  respectfully  urges  application  of  the  well 
established  rule  that  "The  Trial  Court's  findings  may 
not  be  rejected  if  they  can  be  supported  by  any  rational 
view  of  the  evidence  .  .  ."  Smallficld  z'.  Home  Insur- 
ance Company  of  Nczu  York,  244  F.  2d  337  (By  this 
Court  in  1957). 


— 2— 
ARGUMENT. 

I. 

Appellant's  assignment  of  error  is  that  the  District 
Court  did  not  have  sufficient  evidence  upon  which  to 
make  an  order  discharging  the  contempt  proceeding 
based  upon  his  finding  of  May  27,  1965  that  "Osco 
Simpson  is  presently  unable  to  comply  with  the  turnover 
order".  At  least  two  classifications  of  evidence  were  ad- 
duced in  the  District  Court.  That  evidence  which  ap- 
pellant urges  was  in  the  nature  of  a  collateral  attack 
upon  the  Referee's  findings  and  order  and  that  evidence 
which  ran  to  the  court's  inquiry  of  whether  Osco 
Simpson  was  presently  able  to  comply  with  the  turnover 
order. 

A.  The  District  Court  had  the  legal  authority  to 
reach  a  conclusion  different  from  the  order  of  the 
Referee  based  on  evidence  other  than  that  which  was 
excluded  by  the  rule  prohibiting  collateral  attack,  Title 
11  of  the  Bankruptcy  Act,  Section  69,  Paragraph  B.  It 
is  well  settled  that  the  bankrupt  may  be  punished  for 
contempt  in  failing  to  comply  with  an  order  requiring  a 
turnover  to  his  trustee  of  assets  of  the  estate  which 
are  in  his  possession  and  under  his  control  provided  that 
he  have  the  present  ability  to  do  so.  In  re:  McCormick, 
97  Fed  566.  In  a  civil  contempt  proceeding  against  a 
bankrupt  to  coerce  obedience  to  a  turnover  order,  the 
bankrupt,  confronted  by  the  turnover  order,  established 
by  prior  possession  at  a  time  when  continuance  thereof 
was  a  reasonable  inference,  is  confronted  by  a  prima 
facie  case  which  he  can  successfully  meet  only  with  a 
showing  of  present  inability  to  comply  and  the  fact  that 
he  cannot  challenge  the  preznoiis  adjudication  of  pos- 
session does  not  prevent  him  from  establishing  a  lack  of 
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present  possession.  Maggio  v.  Zeits  (1948),  68  S.  Ct. 
401,  ZZZ  U.S.  56,  92  L.  Ed.  476. 

B.  Did  the  District  Court  abuse  its  discretion  so 
as  to  warrant  reversal? 

Admissible  Evidence. 

The  Referee's  findings  and  turnover  order  was  made 
December  2,  1964  [1  Tr.  16],  becoming  final  De- 
cember 12,  1964  [1  Tr.  25].  The  discharge  order  of 
the  District  Court  discharging  the  contempt  proceeding 
was  May  25,  1965  [2  Tr.  39]  showing  a  lapse  of  time 
of  nearly  six  months. 

The  bankrupt  and  appellee  herein  on  May  25,  1965 
took  the  witness  stand  under  oath  and  testified  upon  the 
following  points  [2  Tr.  38-40]  : 

1.  Unequivocal  denial  of  the  present  possession  of 
$72,000  or  any  portion  thereof. 

2.  Denial  of  any  means  or  control  of  $72,000  or 
any  portion  thereof. 

3.  Denial  that  anyone  was  holding  any  sums  of 
money  for  the  bankrupt. 

4.  A  present  denial  of  the  ability  to  comply  with 
the  turnover  order. 

5.  Statements  revealing  the  bankrupt's  occupation 
as  a  contractor  and  plasterer;  that  bankrupt  was 
recently  employed  as  a  plasterer  and  was  a  union 
worker  earning  $4.87^  an  hour ;  that  his  present 
address  was  3315  Norton  Avenue,  Lynwood. 
California,  at  which  he  paid  $75  a  month  rent; 
that  his  wife  resided  with  him  and  that  the 
bankrupt  did  not  own  an  automobile  nor  stocks 
nor  bonds  nor  real  estate.  On  page  45,  the  bank- 
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rupt  further  stated  that  if  he  had  possession  of 
the  money,  he  would  turn  it  over  to  the  Court. 
That  he  had  no  motivation  or  reason  of  any  kind 
why  he  would  not  turn  the  money  over  to  the 
Court  if  he  had  it,  and  on  page  60  [2  Tr.  60] 
the  bankrupt  recited  further  that  his  age  was  56, 
that  he  went  to  around  the  7th  or  8th  grade  in 
school,  had  no  other  kind  of  formal  education, 
and  was  born  in  Northport,  Alabama. 

In  this  hearing,  the  District  Court  further  had  the 
opportunity  to  view  the  demeanor  and  appearance  of  the 
bankrupt  and  to  determine  the  weight  to  be  given  to 
his  creditability  and  veracity. 

11. 

Appellant  argues  that  the  District  Court's  finding  of 
present  inability  to  comply  was  ''undoubtedly  based  on 
the  District  Court's  belief  and  the  bankrupt's  explana- 
tion that  he  had  made  before  the  Referee,"  i.e.,  entirely 
upon  evidence  constituting  a  collateral  attack  upon  the 
Referee's  finding. 

There  was  no  finding  by  the  District  Court  to  sub- 
stantiate the  appellant's  contention  that  the  Court  rested 
its  discharge  order  solely  upon  evidence  constituting  a 
collateral  attack  upon  the  Referee's  findings. 

The  appellee  therefore  urges  the  well  established  rule 
that:  "The  Trial  Court's  findings  may  not  be  rejected 
if  they  can  be  supported  by  any  rational  view  of  the 
evidence  .  .  ."  Sniallfield  v.  Home  Insurance  Company 
of  Nezv  York,  224  F.  2d  337  (By  this  Court  in  1957). 
Furthermore,  it  should  be  noted  that  even  though  appel- 
lant objected  to  the  admission  of  evidence  in  the  cate- 
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gory  of  a  collateral  attack  upon  the  Referee's  findings 
and  order,  that  nevertheless,  appellant  proceeded  to 
cross-examine  the  bankrupt  upon  the  same  material 
and  subject  matter  to  which  he  had  objected  and  again 
it  was  the  appellant  who,  though  he  objected  to  such  evi- 
dence, introduced  the  Reporter's  Transcript  of  the  pro- 
ceedings before  the  Referee  [2  Tr.  p.  57],  and  said 
Reporter's  Transcripts  were  received  in  evidence  and 
marked  as  Exhibits  3  and  4  [2  Tr.  58],  at  his  request. 

The  appellee  respectfully  suggests  that  the  alleged  ob- 
jectionable evidence  be  considered  as  mere  surplusage 
and  not  in  any  way  prejudicial  to  the  District  Court's 
exercise  of  its  discretion  to  act  upon  the  other  evidence 
hereinabove  recited  in  reaching  its  decision. 

Conclusion. 

For  the  foregoing  reason,  the  order  of  the  District 
Court  adjudging  appellee  not  in  contempt  of  court  should 
be  sustained  and  the  appellee  discharged  from  said  con- 
tempt proceeding. 

Respectfully  submitted, 

George  A.  Willson, 
Attorney  for  Appellee. 


Certificate. 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

George  A.  Willson 
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OPINION  BELOW 

The  opinion  of  the  court  below  is  reported  at  239 
F.  Supp.  78. 


JURISDICTION 

These  three  cases,  consolidated  for  trial  and  on 
appeal,  involve  actions  by  the  three  corporate  plain- 
tiffs to  recover  $163,310.87  alleged  to  have  been  over- 
paid in  wagering  taxes  for  the  period  April,  1953, 
through  April,  1959.  These  taxes  were  paid  in  August, 
1957,  Jime,  1958,  and  April,  1959  (I-R.  46-47)  ;  and 
timely  claims  for  refund  were  thereafter  filed.  Within 
the  time  provided  in  Section  3772  of  the  Internal 
Revenue  Code  of  1939  and  Section  6532  of  the  Inter- 
nal Revenue  Code  of  1954,  on  March  10,  1960,  these 
actions  were  brought  in  the  District  Court  for  re- 
covery of  the  taxes  paid.  (I-R.  1-8,  12-15,  18-22.)  Jur- 
isdiction was  conferred  on  the  District  Court  by  28 
U.S.C.,  Section  1346.  The  trial  court's  memorandum 
opinion  was  filed  on  January  4,  1965.  (I-R.  28-40.) 
Findings  of  fact  and  conclusions  of  law  and  judgment 
were  entered  on  March  24,  1965.  (I-R.  41-50.)  Within 
sixty  days  thereafter,  on  May  21,  1965,  notices  of 
appeal  were  fiJ^ed.  (I-R.  51-53.)  Jurisdiction  is  vested 
in  this  Com^:  by  28  U.S.C,  Section  1291. 


QUESTIONS  PRESENTED 
1.  Whether  the  trial  court  erred  in  holding  that 
taxpayers  were  not  subject  to  the  wagering  tax  on 
proceeds  of  a  wagering  pool  conducted  by  them  in 
conjimction  with  a  professional  golf  tournament ;  and 
in  declaring  invalid  Treasury  Regulations  on  Wager- 
ing Tax,  Section  44.4421- (c)  (4),  providing  that  a 
wagering  pool  ''operated  with  the  expectancy  of  a 


i:n-ofit  in  the  foiin  of  increased  sales,  increased  attend- 
ance, or  other  indirect  benefits  is  conducted  for  profit 
for  purposes  of  the  wagering  tax." 

2.  Whether  the  trial  court  erred  in  finding  and 
concluding  that  taxpayers  had  not  realized  a  direct 
pecuniary  benefit  from  this  wagering  pool,  that  is,  a 
share  of  the  pool  itself. 


STATUTES  AND  REGULATIONS  INVOLVED 

These  are  set  forth  in  Appendix  A,  infra. 


STATEMENT 

The  three  corporate  appellees  at  various  times  dur- 
ing the  period  involved  managed  and  operated  Wilbur 
Clark's  Deseii.  Inn,  a  well-known  resort  hotel  and 
gambling  casino  in  Las  Vegas,  Nevada/  (I-R.  42-43.) 

Beginning  in  April,  1953,  the  Desert  Inn  conducted 
on  its  golf  course  a  professional  golf  tournament, 
known  as  the  "Tournament  of  Champions."  In  con- 
junction with  this  Tournament,  and  as  a  part  of  it, 
the  Desert  Inn  also  conducted  a  wagering  pool,  com- 
monly called  a  Calcutta.  (I-R.  43-44.) 

This  pool  was  conducted  in  the  follomng  manner: 
On  the  night  preceding  opening  of  the  Tournament,  a 
dimier  was  held  in  the  Painted  Desert  Room  of  the 
Inn,  mth  a  large  group  of  persons,  including  a  select 


^For  convenience,  further  reference  will  be  to  "Desert  Inn'',  tlie 
"Inn"  or  to  "taxpayers". 


group  of  newsmen,  being  admitted.  (II-R.  44.)  With 
various  celebrities  sersdng  as  auctioneers,  golfers 
entered  in  the  Tournament  were  auctioned  off.  The 
name  of  the  successful  bidder,  and  the  amount  bid, 
were  written  on  a  blackboard  after  the  name  of  the 
player  who  had  been  purchased.  This  blackboard  was 
prominently  displayed  during  the  course  of  the  Tour- 
nament. (II-R.  26-27.)  At  the  conclusion  of  the 
Tournament,  the  gross  amount  in  the  pool,  minus  ten 
percent,  was  distributed  to  the  winning  bidders.  The 
gross  amounts  in  the  pool  during  the  years  in  issue 
were  (I-R.  29) : 

1953  $  93,250 

1954  137,850 

1955  202,500 

1956  129,000 

1957  265,650 

1958  266,000 

1959  380,000 

The  Calcutta  was  held  in  conjunction  with  the  first 
tournament  conducted  by  the  Desert  Inn.  The  Cal- 
cutta had  been  objected  to  by  the  Desert  Inn's  golf 
professional  who  had  conceived  the  format  for  the 
Tournament  of  Champions,  but  the  officials  of  the  Inn 
nonetheless  determined  to  hold  it.  They  also  deter- 
mined to  obtain  the  sponsorship  of  a  charitable  organi- 
zation. (II-R.  13-18.) 

It  was  decided  to  approach  the  Damon  Runyon 
Fmid  for  Cancer  Research  (hereinafter  called  the 
Damon  Rmiyon  Fimd  or  the  Fund),  a  tax-exempt 


organization,  well-known  to  members  of  tlie  sports 
and  entertainment  world  (II-R.  27),  for  purposes  of 
obtaininii;  the  sponsorslii))  of  that  organization.  Con- 
tacting Mr.  Walter  Wincliell,  prominent  newspaper- 
man, and  Mr.  Teeter,  the  executive  assistant  of  the 
Damon  Runyon  Fund,  taxpayers'  officers  first  offered 
the  Fund  ten  percent  of  the  total  amount  bid  in  the 
pool  in  return  for  use  of  the  Fund's  name.  This 
proved  not  to  be  acceptable,  and  finally  taxpayers 
orally  agreed  to  pay  the  Fund  $35,000  a  year,  or  ten 
percent  of  the  pool,  whichever  was  greater.  At  the 
time  this  agreement  was  entered  into,  it  was  assumed 
by  taxpayers'  officers  that  ten  percent  of  the  pool 
would  fall  substantially  short  of  the  minimum  guar- 
antee of  $35,000  a  year,  but  taxpayers  deemed  it 
"worthwhile"  to  put  in  the  ''extra  money."  (II-R. 
18-20,  27-29.)  Taxpayers'  purpose  in  agreeing  to  pay 
$35,000  a  year  for  use  of  the  Fund's  name  was  busi- 
ness, not  charity;  or,  as  the  court  below  stated:  "The 
pool  was  not  operated  for  charity."-  (I-R.  33.) 

After  the  agreement  to  pay  $35,000  had  been  made, 
the  golf  Tournament  was  widely  advertised  and  pub- 
licized as  sponsored  by  the  Damon  Rmiyon  Memorial 
Fund.  (II-R.  25,  74,  86.)  Extensive  publicity  was  also 
given  to  contributions  by  the  Desert  Imi  or,  as  it  was 


-This  statcmoiit  was  amply  justified  by  the  evidence  which, 
among  other  things,  showed  that  the  Inns  contributions  to  the 
Fund  in  1952,  the  year  before  the  $35,000  agi*eement,  amounted 
to  only  $672.  (II-R.  31.)  IMorcover,  the  evidence  disclosed  tliat 
the  Inn  luid  successfully  contended  to  the  Revenue  Service  that  the 
$35,000  payment  was  deductilile  for  income  tax  puii^oses  as  an 
ordinary  and  necessary  ])usiness  expense  ratlier  than  subject  to 
the  limitations  on  charitable  contributions.  (II-R.  87-90.) 


sometimes  stated,  by  Wilbur  Clark  to  the  Damon  Rmi- 
yon  Fimd.  (II-R.  72-73,  76-77.) 

The  Desert  Inn  paid  the  guaranteed  $35,000  by 
checks  to  the  Damon  Rim^yon  Fimd  transmitted  before 
the  Tournament  and  Calcutta  were  held.  In  most 
years,  these  payments  were  made  several  months  prior 
to  the  Tournament.  (II-R.  47-48.)  On  its  books  of 
account,  the  Desert  Inn  established  an  accomit  in 
which  it  entered  all  items  of  income  and  expenses  per- 
tinent to  the  over-all  operation  of  the  Tournament, 
including  the  Calcutta.  The  $35,000  payment  to  the 
Fund  was  recorded  as  an  expense;  the  ten  percent 
share  of  the  pool  which  the  Inn  retained  was  recorded 
as  an  income  item  mider  the  label  "Share  of  Calcutta 
Auction."  (II-R.  51-53.)  Expenses  of  the  Tournament 
exceeded  the  income  from  it  and  the  excess  was  de- 
ducted on  taxpayers'  income  tax  returns  as  advertis- 
ing, promotion  and  publicity  business  expenses.  (II-R. 
55.) 

Taxpayers  did  not  dispute  that  the  Desert  Inn 
benefited  from  the  conduct  in  the  Calcutta  in  the  fol- 
lowing ways:  (1)  increased  gambling  receipts  at  the 
Desert  Imi  casino  from  the  persons  invited  to  the  Cal- 
cutta auction;  (2)  increased  sales  of  food  and  drink 
by  the  Desert  Imi  to  those  persons  invited  to  the 
Calcutta  auction;  (3)  increased  attendance  at  the 
Tournament  of  Champions  where  admission  charges 
were  made  and  refreshments  sold;  and  (4)  increased 
gambling  and  other  hotel  profits  at  the  Desert  Inn, 
both  during  the  period  of  the  Tournament  and 
throughout  the  year  as  a  result  of  publicity  and  ad- 
vertising. (I-R.  26-27.) 


SPECIFICATION  OF  ERRORS  RELIED  UPON 
The  District  Court  erred  in  finding  and  concluding 
that  taxpayers  were  not  subject  to  the  wagering  tax 
on  the  proceeds  of  a  wagering  pool  conducted  by  them 
in  conjimction  with  a  professional  golf  tournament 
and  erred  in  holding  invalid  Treasury  Regulations 
providing  that  a  wagering  pool  "operated  with  the 
expectancy  of  a  profit  in  the  form  of  increased  sales, 
increased  attendance,  or  other  indirect  benefits  is  con- 
ducted for  profit  for  purposes  of  the  wagering  tax." 
The  trial  court  further  erred  in  finding  and  concluding 
that  taxpayers  had  not  derived  a  direct  profit  from 
this  wagering  pool,  that  is,  a  ten  percent  share  of  the 
pool  which  taxpayers  used  to  help  defray  one  of  their 
ordinary  and  necessary  business  expenses. 


SUMMARY  OF  ARGUMENT 
The  wagering  tax  statutes  impose  a  tax  on  wagering 
pools  "conducted  for  profit."  The  statutory  language 
and  its  underlying  legislative  history  show  that  Con- 
gress intended  to  tax  all  coiranercialized  gambling, 
whether  the  profits  be  directly  or  indirectly  realized, 
and  intended  to  exclude  from  the  wagering  tax  pro- 
visions only  friendly  or  social  pools  without  commer- 
cial implications.  Even  assuming,  m-giiendo,  that  there 
is  some  ambiguity  as  to  whether  the  statute  intended 
to  cover  pools  conducted  for  indirect  as  well  as  direct 
profits.  Treasury  Regulations  defining  the  statutory 
phrase  "conducted  for  profit"  to  cover  indirect  profits 
are,  at  the  least,  a  permissible  and  reasonable  con- 
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struction  of  the  statute.  The  District  Court  erred, 
therefore,  in  holding  that  the  statute  did  not  tax 
wagering  pools  conducted  for  indirect  pecuniary  bene- 
fit and  erred  in  declaring  the  Treasury  Regulations 
invalid. 

Even  if  it  be  assumed  that  the  statute  requires,  for 
taxability,  a  pool  conducted  for  a  direct  pecuniary 
benefit,  that  is,  a  share  of  the  pool  itself,  taxpayers  in 
this  case  realized  such  a  benefit.  The  taxpayers  had 
agreed  to  pay  to  a  charitable  organization,  for  the  use 
of  its  name  and  with  attendant  publicity,  the  sum 
of  $35,000  a  year.  This  constituted  and  was  treated 
as  a  business  expense  of  the  taxpayers,  not  a  chari- 
table contribution.  Taxpayers  kept  ten  percent  of 
the  wagering  pool  as  partial  reimbursement  for  the 
$35,000  payment  they  had  already  made.  Thus,  since 
taxpayers  used  part  of  the  proceeds  of  the  wagering 
pool  to  reimburse  themselves  for  amoimts  constituting 
a  part  of  their  ordinary  and  necessary  business  ex- 
penses, the  taxpayers  realized  a  direct  pecuniary  bene- 
fit from  their  wagering  pool  to  the  extent  of  this 
reimbursement. 
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ARGUMENT 
I 

THE  INCREASED  PROFITS  OF  THE  DESERT  INN  RESULTING 
FROM  THE  CALCUTTA  SUBJECTS  THIS  POOL  TO  THE 
WAGERING  TAX  AND  THE  DISTRICT  COURT  ERRED  IN 
DECLARING  INVALID  TREASURY  REGULATIONS  SO 
PROVIDING 

The  Desert  Inn,  a  commercial  enterprise,  for  busi- 
ness i)uri)oses  conducted  a  golf  tournament  and,  as  an 
integral  part,  conducted  a  wagering  pool  or  Calcutta. 
The  Calcutta  was  a  gambling  operation  of  magnitude, 
with  gross  receipts  rising  in  the  last  year  involved  to 
nearly  four  himdred  thousand  dollars.  Ten  percent  of 
this  wagering  2)ool  was  retained  by  the  Desert  Inn 
as  partial  reimbursement  for  a  business,  not  a  char- 
ity, payment  to  the  Damon  Rimyon  Fimd,  whose 
name  was  widely  publicized  as  the  sponsor  of  the  golf 
tournament.  The  Desert  Inn  admittedly  reaped  finan- 
cial benefit  from  the  Calcutta  in  the  form  of  increased 
gaml)ling  and  other  hotel  profits  both  during  the 
period  of  the  Toiu'uament  and  thereafter.  Nonethe- 
less the  trial  court  held  that  the  Calcutta  had  not  been 
''conducted  for  profit"  within  the  meaning  of  Section 
3285  of  the  Internal  Revenue  Code  of  1939  and  Sec- 
tion 4421(1)  (B)  of  the  Internal  Revenue  Code  of 
1954,  Appendix  A,  infra.  The  trial  court  also  declared 
invalid  Treasury  Regulations  on  Wagering  Tax,  Sec- 
tion 44.4421-1  (c)(4),  Appendix  A,  infra,  which  pro- 
vides: 

Sec.  44.4421-1     Definitions. 

*        *        *        * 

(c)     Other  terms  used 
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(4)  Conducted  for  profit.  A  wagering  pool  or 
lottery  may  be  conducted  for  profit  even  though  a 
direct  profit  will  not  inure  from  the  operation 
thereof.  A  wagering  pool  or  lottery  operated  with 
the  expectancy  of  a  profit  in  the  form  of  increased 
sales,  increased  attendance,  or  other  indirect  bene- 
fits is  conducted  for  profit  for  purposes  of  the 
wagering  tax. 

This  decision,  we  submit,  misconceived  the  statutory 
intention;  but,  at  the  very  least,  it  disregarded  the 
well-settled  principle  that,  while  Treasury  Regulations 
may  not  contravene  a  statute,  they  may  adopt  a  con- 
struction falling  within  its  permissible  limits. 

The  trial  court's  decision  proceeded  from  the 
premise  that  the  term  "conducted  for  profit"  clearly 
and  unambiguously  required  a  showing  of  a  direct 
pecuniary  benefit,  that  is,  a  share  of  the  pool  itself.^ 
This  premise  is  unsound. 

The  term  "profit"  does  not,  either  as  a  matter  of 
dictionary  definition  or  in  the  statutory  context,  re- 
quire either  "a  net  profit"  or  a  "direct  profit";  but 
rather,  on  its  face  connotes  all  forms  of  pecuniary 
advantage  or  gain. 

In  the  recent  case  of  €happell  <&  Co.  v.  Middletown 
Farmers  Market  <&  Auction  Co.,  334  F.  2d  303  (C.A. 
3d),  the  court  was  confronted  with  a  quite  similar 
]3roblem,  a  construction  of  the  term  "public  perf orm- 


olu the  second  part  of  this  argument,  we  will  demonstrate  that 
the  Desert  Inn  did  take  a  share  of  the  pool ;  but  we  will  assume, 
for  purposes  of  argument  at  this  point,  that  it  did  not. 
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ancc  for  profit"  within  the  meaning  of  the  copyright 
laws.  There  tlie  appellee,  a  shopping  center,  piped 
recorded,  copyrighted  music  into  the  center  for  the 
entertainment  of  its  customers.  Answering  the  con- 
tention that  this  did  not  constitute  a  "performance 
for  profit,"  the  court  stated  (p.  306) : 

The  atmos])here  created  by  the  playing  of  re- 
cordings made  shopping  at  the  Mart  more  plea- 
surable and  attractive  to  the  patrons.  Though 
this  was  not  of  direct  pecuniary  benefit,  it  was 
"for  profit"  to  the  degree  that  it  was  commer- 
cially beneficial  to  the  Mart  to  have  an  attractive 
shopping  atmosplKU'e.  It  is  against  the  "com- 
mercial, as  distinguished  for  a  purely  philan- 
thropic public  use  of  another's  composition"  that 
the  statute  is  directed.  Bemick  <&  Co.  v.  American 
Autotnohile  Accessories  Co.,  5  F.  2d  411  (6  Cir. 
1925.)  See  Herbert  v.  Shanley,  242  U.S.  591,  594- 
595,  37  S.  Ct.  232,  61  L.  Ed.  511  (1917).  So  long 
as  there  can  be  discerned  a  "material,  tangible, 
commercial  profit"  in  the  rendition  of  musical 
compositions,  it  is  for  profit  within  Section  1(e). 
See  Conference  Rep.  No.  2470,  82  Cong.  2d  Sess. 
(1952) ;  U.  S.  Code  Cong.  &  Adm.  News,  1952,  p. 
2310.  See  M.  Witmark  c&  Sons  v.  L.  Bamberger  & 
Co.,  291  F.  776  (D.N.J.  1923). 

Both  the  statutory  langaiage  and  stnicture  and  the 
underlying  legislative  history  make  clear  that  Con- 
gress, using  the  term  "conducted  for  profit"  in  the 
wagering  tax  statutes,  similarly  intended  only  to  dis- 
tmguish  the  wagering  pool  with  a  commercial  purpose 
from  a  friendly  or  social  one.  Nowhere  did  Congress 
suggest  that  a  lottery  conducted  for  conmiercial  rea- 
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sons  and  profit,  whether  the  profit  be  direct  or  indirect, 
fell  outside  the  scope  of  the  tax. 

The  excise  tax  on  wagers  was  introduced  into  the 
Internal  Revenue  Code  by  the  Revenue  Act  of  1951. 
Its  stated  purpose  was  to  have  "commercialized 
gambling,"  without  regard  to  its  "legality  or  ille- 
gality" under  state  law,  help  meet  the  "need  for  in- 
creased revenue,  especially  at  a  time  when  many 
consmner  items  of  a  seminecessity  nature  are  being 
called  upon  to  bear  new  or  additional  tax  burdens." 
H.  Rep.  No.  586,  82d  Cong.,  1st  Sess.,  p.  55  (1951-2 
Cum.  Bull.  357,  397) ;  S.  Rep.  No  781,  82d  Cong.,  1st 
Sess.,  p.  113  (1951-2  Cum.  Bull.  458,  539). 

The  statute  confined  the  tax  to  those  wagers  on 
sports  events  placed  with  a  person  engaged  in  the 
business  of  accepting  such  wagers.  "The  purpose  of 
this  requirement  is  to  exclude  from  the  tax  the  purely 
'social'  or  'friendly'  type  of  bet."  H.  Rep.  No.  586, 
supra,  p.  55-56  (1951-2  Cum.  Bull.  357,  397)  ;  S.  Rep. 
No.  781,  supra,  p.  113-114  (1951-2  Cum.  Bull.  458, 
540).  Similarly,  a  wagering  pool  with  respect  to  a 
sports  event  is  taxable  if  the  pool  is  conducted  for 
profit.  "The  requirement  that  the  pool  be  operated 
for  profit  is  designed  to  eliminate  from  the  tax  base 
those  pools  which  are  occasionally  organized  among 
friends  or  other  associates,  all  of  the  contributions 
being  distributed  to  the  winner  or  winners."  H.  Rep. 
No.  586,  supra,  p.  56  (1951-2  Cum.  Bull.  357,  398)  ;  S. 
Rep.  No.  781;  supra,  p.  114  (1951-2  Cum.  Bull.  458, 
540). 


13 


The  pool  which  was  before  the  lower  court  was 
hardly  a  "friendly"  office  type  pool,  nor  one  in  which 
"all"  the  wagers  were  returned  to  the  participants. 
It  was  a  widely  publicized  pool  involving-  large  sums, 
operated  in  conjunction  with,  and  admittedly  in 
profitable  support  of,  a  commercial  enterprise.  In 
treating  the  tei-m  "(conducted  for  profit"  to  require, 
clearly  and  imambiguously,  that  the  operator  of  the 
pool  take  a  share  of  the  gross  receipts  of  the  pool 
itself,  the  trial  court  has,  we  submit,  too  narrowly 
read  the  term  "profit"  and  has,  consequently,  de- 
feated Congressional  intention. 

In  reaching  its  result,  however,  the  lower  court  has 
not  only  misread  statutory  language  and  accom])any- 
ing  legislative  history.  It  has  read  the  statute  to  be 
so  clear  and  imambiguous  as  even  to  prevent  a  con- 
struction treating  the  term  "profit"  as  including  both 
direct  and  indirect  profit;  for  the  District  Coui-t  has 
stiiick  down  as  invalid  Treasury  Regulations  on 
Wagering  Tax,  Section  44.4421-1  (c)  (4),  which  so 
define  the  term. 

While,  of  course,  Treasury  Regulations  may  not 
contravene  a  statute,  it  is  equally  well  settled  that 
Regulations  promulgated  by  the  agency  charged  with 
enforcing  the  law  are  to  be  given  great  weight  and 
should  not  be  overruled  unless  plainly  inconsistent 
with  the  statute.  Commissioner  v.  SoKth  Te.ra.s  Co., 
333  U.S.  496,  501;  Faivcus  Machine  Co.  v.  United 
States,  282  U.S.  375,  378;  Birirster  v.  Crage,  280  U.S. 
327,  336 ;  and  if  a  statute  be  deemed  ambiguous,  Regu- 
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lations  construing  it  are  both  permissible  and  entitled 
to  great  weight.  As  the  Coui't  stated  in  Koshland  v. 
Helvering,  298  U.S.  441,  446 : 

Where  the  act  uses  ambiguous  terms,  or  if  of 
doubtful  construction,  a  clarifying  regulation  or 
one  indicating  the  method  of  its  application  to 
specific  cases  not  only  is  permissible  but  is  to  be 
given  great  weight  by  the  coui-ts. 

The  Regulations  struck  do\Mi  by  the  District  Court 
are  not  only,  we  submit,  a  permissible  and  reasonable 
construction  of  the  statute,  which  is  all  that  is  re- 
quired, but  they  are  far  more  in  accord  with  the  Con- 
gressional language  and  purpose  than  the  restrictive 
interpretation  successfully  urged  upon  the  court  below 
by  taxpayers.* 

The  District  Court  sought  support  for  its  holding 
in  the  1941  case  of  Deshler  Hotel  Co.  v.  Busey,  36  F. 
Supp.  392  (S.D.  Ohio),  affirmed  130  F.  2d  187  (C.A. 
6th)  (I-R  38),  involving  the  construction  of  an  earlier 
version  of  the  so-called  cabaret  tax  statutes.  The 
statute  involved  there  shows  the  inappropriateness  of 
the  attempted  analogy.  The  cabaret  tax  statute  (Sec- 
tion 500(a)  (5)  of  the  Revenue  Act  of  1926,  c.  27,  44 
Stat.  9)  which  was  involved  in  Deshler  provided  for  a 
tax  on  amounts — 


•^Similar  Regulations  were  not  promulgated  under  the  1939 
Code  which  governs  the  years  1953  and  1954.  Taxpayers  made  no 
point  of  this  below,  conceding  that,  if  the  Regulation  were  valid, 
judgment  should  be  entered  against  them.  (II-R.  13.)  In  any 
event,  the  result  for  the  years  1953  and  1954  should  be  the  same 
both  because  the  permissible  constiniction  of  the  statute  is  the 
correct  one  and  also  for  the  reasons  which  will  be  set  forth  in 
the  second  portion  of  this  argument. 
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paid  for  admission  to  any  i)ubli(^  performance  for 
profit  at  any  roof  e^ai'dcn,  cabaret,  or  other  simi- 
lar entertainment,  to  which  the  charge  for  admis- 
sion is  wholly  or  in  part  included  in  the  price  paid 
for  refreshment,  service  or  merchandise;  *  *  *. 

Thus,  under  that  statute,  it  was  required  that  there 
be  some  charge  for  admission  to  the  hotel  dining  room 
or  that  one  be  included  in  the  prices  charged  for  food 
or  service.  The  trial  court  found  that  no  charge  for 
admission  was  made  and  that  food  i)rices  were  not 
increased  and  concluded  the  tax  did  not  apply.  The 
Court  of  A^jpeals,  one  judge  dissenting,  affinned.  It 
is  true  that  the  District  Court,  in  addition  to  find- 
ing that  tliere  was  no  acbnission  charge,  indulged  in 
dictum  to  the  effect  that  the  performance  was  not  for 
profit  since  the  music  itself  was  a  part  of  overhead 
and  could  not  have  been  provided  for  a  direct  ])rofit. 
This  was  not  only  umiecessary  since  the  court  had 
fomid  no  admission  was  charged,  but  it  was  contrary- 
to  the  Supreme  Coui-t  decision  in  Herbert  v.  Shanley 
Co.,  242  U.S.  591.  In  that  case,  the  Court  held  that 
there  had  been  a  cop>Tight  infringement  through  a 
''public  performance  for  profit"  wdthin  the  meaning 
of  the  copyright  statutes  even  though  the  infringing 
hotel  did  not  charge  admission  or  increase  its  food 
prices.  Througli  Justice  Holmes,  the  Court  said  (p. 
595): 

If  music  did  not  pay  it  would  be  givcMi  u]).  If  it 
pays  it  pays  out  of  the  ]iublic's  pocket.  Wliether 
it  pays  or  not  the  purpose  of  emploA-ing  it  is 
profit  and  that  is  enough.  (Italics  added.) 
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In  any  event,  the  Court  of  Appeals  in  the  Deshler 
Hotel  Co.  case  affirmed  without  mention  of  the  dictum 
below^  because  of  the  finding  that  there  had  been  no 
charge  for  admission  included  in  the  prices  for  re- 
freshment, service  or  merchandise. 

Fui'thermore  Congress  amended  the  cabaret  tax 
provisions  in  1942  clearly  to  eliminate  the  require- 
ment of  an  admission  charge  for  imposition  of  the 
tax.  (For  a  full  development  of  the  early  history  of 
the  cabaret  tax,  including  the  changes  made  in  1941 
and  1942,  see  Lethert  v.  Culhertson's  Cafe,  Inc.,  313 
F.  2d  506,  509-511  (C.A.  8th).)  Hence,  since  1942, 
a  performance  is  deemed  to  be  for  i^rofit  even  where 
no  admission  is  charged.  The  i:)urpose  of  that  enact- 
ment, as  stated  by  the  Senate  Finance  Committee 
Report  (S.  Rep.  No.  1631,  77th  Cong.,  2d  Sess.,  p.  268 
(1942-2  Cum.  Bull.  504,  700)),  was  'Ho  allay  possible 
questions  imder  the  present  statute"  and  '' confirms 
the  Treasury  Department's  interpretation  of  the  pres- 
ent statute."  Assuming,  without  agreeing,  that  this 
represented  a  change  rather  than  a  clarification  of 
existing  law,  w^e  do  not  see  how  it  aids  the  taxpayers 
here. 


5The  majority  of  the  Court  of  Appeals  held  Herbert  v.  Shanley 
Co.,  supra,  not  pertinent  because  the  applicable  Treasury  Regu- 
lations excluded  orchestral  music  from  the  definition  of  public 
performance  for  profit  for  purposes  of  the  cabaret  tax.  When 
analogies  are  sought,  however,  the  statute  under  consideration  in 
the  case  at  bar  is  more  like  that  involved  in  Shanley  than  like 
that  involved  in  Deshler  where  there  was  a  requirement  of  a, 
charge  or  admission  in  addition  to  the  requirement  of  a  public 
performance  for  profit. 
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The  pre-1942  cabaret  tax  statutes  and  the  litigation 
involving  them  had  concentrated  on  the  requirement 
that  there  be  some  admission  fee  or  increased  charges 
imijosed  upon  the  patrons  of  the  establishment,  which 
requirements  were  generated  by  other  elements  of  the 
statute  than  the  term  ''public  perfonnance  for  profit." 
When  litigation  produced  the  problems  Congress  acted 
promptly  to  alter  the  emphasis  of  the  statute  from  the 
necessity  of  admission  fees  or  other  increased  charges 
and,  as  a  part  of  these  changes,  made  clear  that  the 
term  "performance  for  profit"  was  not  to  be  used  by 
courts  to  restore  emphasis  on  increased  charges 
against  the  patrons. 

Here,  however,  the  wagering  statute  contains  no 
requirement  of  admission  fees.  It  simply  taxes 
'*  wager  placed  in  a  wagering  pool  *  *  *  if  such  pool 
is  conducted  for  profit."  The  term  "profit"  itself, 
standing  alone,  calls  for  including  any  form  of  pecu- 
niary advantage  or  gain,  and  there  are  no  other  ele- 
ments of  the  statute  to  rcHpiiri^  that  the  gain  nu^st  be 
a  share  of  the  pool  itself.  Moreover,  as  stated,  the 
legislative  history  underlying  the  statute  shows  that 
only  the  friendly,  office-type  pool,  without  commc^rcial 
implications,  was  intended  to  be  excluded  from 
coverage. 

The  District  Court  also  seemed  to  place  some  reli- 
ance on  the  fact  that  the  Tournament  of  Champions 
(including  the  Calcutta)  showed  an  excess  of  expendi- 
tures over  receipts  (I-R.  30,  32) ;  but  as  Justice 
Holmes  said  in  Herbert  v.  Shanley  Co.,  supra  (p. 
595),  "Whether  it  pays  or  not  the  purpose  of  employ- 
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iiig  it  is  profit  and  that  is  enough";  and  as  the  court 
in  Chappell  <&  Co.  v.  Middletown  Farmers  Market  & 
Auction  Co.,  supra,  also  construing  the  copyright  in- 
fringement laws  said  (p.  306),  "Though  this  was  not 
of  direct  i)ecuniary  benefit  it  was  'for  profit'  to  the 
degree  that  it  was  commercially  beneficial  *  *  *,  It  is 
against  the  'commercial,'  as  distinguished  from  a 
purely  philanthropic  public  use  of  another's  compo- 
sition, 'that  the  statute  is  directed'."  We  submit  that 
the  same  result  was  intended  by  Congress  here. 

Finally,  the  trial  court  "judicially  notices"  that  in 
many  taverns  and  beer  parlors,  wagering  pools  are 
conducted  in  conjunction  with  tele^dsed  sports  events 
with  all  proceeds  being  distributed  to  the  winners  and 
that  the  Government  does  not  tax  this.  (I-R.  39-40.) 
If  the  court  is  referring  to  friendly  bets  made  between 
customers  at  a  neighborhood  tavern  or  bar,  or  even  a 
pool  \\'ith  the  hartender  holding  the  money  but  not 
sanctioned  in  doing  so  by  the  o\Amers  of  the  establish- 
ment, then  the  coiu't  is  merely  referring  to  the  pool 
among  friends  or  associates  which  is  spoken  of  in  the 
legislative  history.  If,  however,  the  court  is  referring 
to  a  pool  actually  conducted  by  the  owners  of  the 
establishment  for  the  purpose  of  stimulating  trade 
during  telecasts  of  a  s]}orting  event,  then  such  pools 
are  deemed  taxable  by  the  Revenue  Ser^dce  and  any 
failures  to  tax  them  are  the  result  of  oversight  not 
desig-n.  See  Rev.  Bui.  54-256,  1954-2  Cum.  Bull.  401 
(ruling  that  the  operation  of  a  pmich-board  or  wager- 
ing l>oard  ])y  a  merchant  on  his  premises  for  the  pur- 
pose of  stimulatmg  trade  is  subject  to  the  wagering 
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tax  even  though  the  merchant  gets  no  poi-fion  of  the 
proceeds) . 

The  court  below  has  incorrectly  construed  the 
statute  and  has  erroneously  struck  down  Regulations, 
and  we  ask  that  its  judgment  be  reversed.  We  will 
now  proceed  to  show  that,  even  if  the  statute  were 
construed  to  require  a  direct  pecuniaiy  benefit,  that 
is,  a  share  of  the  pool  itself,  the  Besei-t  Inn  on  the 
facts  of  this  case  did  realize  such  a  direct  j)ecimiary 
benefit. 


II 

THE  DESERT  INN  REALIZED  A  DIRECT  PROFIT  FROM  THE 
POOL  SINCE  TEN  PERCENT  OF  THE  POOL  WAS  USED  TO 
SATISFY  ONE  OF  THE  INN'S  BUSINESS  EXPENSES 

The  Desert  Inn,  having  decided  that  it  wanted  a 
sponsor,  agi-eed  to  pay  $35,000,  or  ten  percent  of  the 
pool  if  greater,  to  the  Damon  Riuiyon  Fund  in  return 
for  its  sponsorship.  This  was  a  business  decision  not 
an  act  of  charity.  Indeed,  the  Imi  successfully  con- 
tended before  the  Revenue  Sendee  in  connection  with 
it  income  tax  returns  that  this  $35,000  payment  was  a 
deductible  business  expense,  not  a  charitable  contribu- 
tion subject  to  a  limitation  on  deductibility.  The 
$35,000  papnent  had  been  made  to  the  Fund  well  in 
advance  of  the  Tournament,  and  the  Imi  retained  ten 
percent  of  the  pool  in  partial  reimbursement  of  the 
Xmyment.  On  this  state  of  facts,  the  trial  court  none- 
theless rejected  as  ''untenable"  the  Government's 
contention    that    the    Inn    had    realized    a    direct 
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pecuniary  benefit  from  the  pool  in  that  ten  percent  of 
the  pool  was  used  to  satisfy  one  of  the  Inn's  business 
expenses.  (I-R.  32.)  The  coiu^t  seems,  in  part,  to  have 
rejected  the  contention  because  the  overall  operations 
of  the  Tournament  (including  the  Calcutta)  produced 
a  loss.  (I-R.  32.) 

The  trial  coiu^t's  error  here  was  to  confuse  the 
term  "direct  profit"  mtli  the  term  "net  profit."  If  a 
gambler  arranged  to  keep  ten  percent  of  a  pool  as 
profit,  expecting  it  to  cover  his  expenses,  but  found  he 
had  miscalculated,  surely  no  one  would  suggest  that 
the  i)ool  had  not  been  conducted  for  profit  because  the 
operation  showed  a  deficit.  Similarly,  if  a  department 
store  ran  a  pool  and  kept  ten  percent  of  the  pool  to 
help  defray  the  cost  of  newspaper  advertisements  for 
the  store,  no  one  should  suggest  that  the  pool  had  not 
been  conducted  for  profit  merely  because  the  adver- 
tisements cost  more  than  the  ten  percent. 

But,  in  substance,  this  is  precisely  what  occuiTed  in 
the  case  at  ])ar.  The  Desert  Inn  wanted  the  sponsor- 
ship of  the  Damon  Rmiyon  Fund.  It  agreed  to  pay 
$35,000  for  this,  expecting  to  recoup  a  portion  of  this 
payment    from   the    Calcutta    pool.*^    In   return    the 


6In  its  foiTiial  findings  the  trial  court  found  that  the  "bidders" 
in  the  auction  "contributed"  to  the  Fund.  (I-R.  44.)  If  by  this, 
the  court  meant  that  the  bidders  were  advised  that  ten  percent 
would  g'o  to  the  Fund,  there  is  some  evidence  to  support  this 
(II-R.  36-37"),  althougrh  advertising  and  other  publicity  i-eferred 
to  the  contributions  as  having  l^een  made  by  the  Desert  Inn  or  by 
Wilbur  Clark.  However,  there  can  be  no  dispute  that  the  pay- 
ment to  the  Fund  was  by  the  Desert  Inn,  which  thereafter  re- 
tained ten  percent  of  the  pool  in  partial  reimbursement. 
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Damon  Riinyon  Fund  permitted  the  use  of  its  name 
as  sponsor  of  the  Toarnament  (including  the  Cal- 
cutta), and  the  Touraament  of  Champions  and  the 
Desert  Inn  realized  substantial  publicity,  including 
national  television  advertising,  from  this  sponsorship. 

The  District  Coiu't  made  no  finding  whether  the 
payment  was  made  to  have  the  Fund  sponsor  the  Cal- 
cutta or  the  entire  Tournament  (including  the  Cal- 
cutta). While  taxpayers  contended  that  the  sponsor- 
ship was  for  the  Calcutta  alone,  all  the  objective  facts 
of  record  are  to  tlu^  contraiy — ^all  printed  programs, 
advertising,  and  other  publicity  described  the  Tourna- 
ment as  imder  the  sponsorship  of  the  Fund. 
(II-R.  24-25,  73,  74-75,  76-79.)  In  any  event,  whether 
the  $35,000  payment  was  for  sponsorship  of  the 
Tournament  or  for  sponsorship  of  the  Calcutta,  it  was 
a  business  expense  and  the  Imi  was  repaid  a  part  of 
tliat  expense  with  its  ten  percent  share  of  the  ])ool. 

This,  we  submit,  was  as  surely  a  direct  peciuuaiy 
profit  to  the  Desert  Imi  from  the  conduct  of  the  pool, 
Eis  if  the  ten  percent  share  had  been  used  to  i^^^t^  fh<? 
putting  greens  in  shape  or  to  pay  a  part  of  the  elec- 
tric light  bill  in  the  Desert  Inn's  Painted  Desert 
Room  on  the  night  of  the  Calcutta  auction.  In  short, 
even  if,  as  we  dispute,  a.  pool  where  all  of  the  receipts 
a,re  distributed  to  the  participants  were  deemed  to  be 
non-taxable,  although  operatc^d  to  stimulate  trade, 
there  should  be  no  question  that  such  a  pool  becomes 
tiixable  if  the  merchant  retains  part  of  the  money  to 
defray  a  portion  of  the  expenses  of  holding  the  event. 
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CONCLUSION 

In  view  of  the  foregoing,  it  is  asked  that  the  judg- 
ment of  the  court  below  be  reversed  and  judgment  be 
entered  for  the  United  States. 

Respectfully  submitted, 

Richard  M.  Roberts, 

Acting  Assistant  Attorney  General 

Meyer  Rothwacks, 
Jerome  Fink, 

Attorneys, 

Department  of  Justice, 
Washington,  D.  C.  20530 

Attorneys  for  Appellant. 
Of  Counsel: 

John"  W.  Bonner, 

United  States  Attorney 


October,  1965. 


Certlficate 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Richard  Ij.  Carico, 

Assistant  United  States  Attorney 
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Appendix  A 

Internal  Revenue  Code  of  1939: 

SEC.  3285   [as  added  by  Sec.  471(a),  Revenue 
Act  of  1951,  c.  521,  65  Stat.  352].   TAX. 

(a)  Wagers. — There  shall  be  imposed  on 
wagers,  as  defined  in  subsection  (b),  an  excise 
tax  equal  to  10  per  centum  of  the  amoimt  thereof. 

(b)  Definitions. — For  the  purposes  of  this 
chapter — 

(1)  The  term  "wager"  means  (A)  any  wager 
with  respect  to  a  sports  event  or  a  contest  placed 
with  a  person  engaged  in  the  business  of  accept- 
ing such  wagers,  (B)  any  wager  placed  in  a 
wagering  pool  with  respect  to  a  sports  event  or  a 
contest,  if  such  pool  is  conducted  for  profit,  and 
(C)  any  wager  placed  in  a  lotteiy  conducted  for 
profit. 

(2)  The  term  ^'lottery"  includes  the  niunbers 
game,  policy,  and  similar  types  of  wagering.  The 
term  does  not  include  (A)  any  game  of  a  type 
in  which  usually  (i)  the  wagers  are  placed,  (ii) 
the  winners  are  determined,  and  (iii)  the  distri- 
bution of  prizes  or  other  property  is  made,  in 
the  presence  of  all  persons  placing  wagers  in  such 
game,  and  (B)  any  drawing  conducted  by  an 
organization  exempt  from  tax  under  section  101, 
if  no  pai't  of  the  net  proceeds  derived  from  such 
drawing  inures  to  the  benefit  of  any  private 
shareholder  or  individual. 

(c)  Amount  of  Wager. — In  determining  the 
amount  of  any  wager  for  the  pui'poses  of  this 
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subchapter,  all  charges  incident  to  the  placing  of 
such  wager  shall  be  included;  except  that  if  the 
taxpayer  establishes,  in  accordance  with  regula- 
tions prescribed  by  the  Secretary,  that  an  amount 
equal  to  the  tax  imposed  by  this  subchapter  has 
been  collected  as  a  separate  charge  from  the  per- 
son placing  such  wager,  the  amoimt  so  collected 
shall  be  excluded. 

(d)  Persons  Liable  for  Tax. — Each  person 
who  is  engaged  in  the  business  of  accepting 
wagers  shall  be  liable  for  and  shall  pay  the  tax 
under  this  subchapter  on  all  wagers  placed  with 
him.  Each  person  who  conducts  any  wagering 
pool  or  lottery  shall  be  liable  for  and  shall  pay 
the  tax  under  this  subchapter  on  all  wagers  placed 
in  such  pool  or  lottery. 

*        *        *        * 

(26  U.S.C.  1952  ed.,  Sec.  3285.)  ] 

Internal  Revenue  Code  of  1954: 

SEC.  4401.   IMPOSITION  OF  TAX. 

(a)  Wagers. — There  shall  be  imposed  on 
wagers,  as  defined  in  section  4421,  an  excise  tax 
equal  to  10  percent  of  the  amount  thereof. 

(b)  Amount  of  Wager. — In  determining  the 
amount  of  any  wager  for  the  purposes  of  this 
subchapter,  all  charges  incident  to  the  placing  of 
such  wager  shall  be  included;  except  that  if  the 
taxpayer  establishes,  in  accordance  with  regula- 
tions prescribed  by  the  Secretary  or  his  delegate, 
that  an  amount  equal  to  the  tax  imposed  by  this 
subchapter  has  been  collected  as  a  separate 
charge  from  the  person  placing  such  wager,  the 
amount  so  collected  shall  be  excluded. 
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(c)  Persons  Liable  for  Tax. — Each  person 
who  is  ong-aged  in  the  business  of  accepting 
wagers  shall  be  liable  for  and.  shall  pay  the  tax 
under  this  subchapter  on  all  wagers  placed  with 
him.  Each  person,  who  conducts  any  wagering 
pool  or  lottery  shall  be  liable  for  and  shall  pay 
the  tax  under  this  subchapter  on  all  wagers 
placed  in  such  jiool  or  lottery. 

(26  U.S.C.  1958  ed.,  Sec.  4401.) 

SEC.  4421.   DEFINITIONS. 

For  purposes  of  this  chapter — 

(1)  Wager. — The  term  "wager"  means — 

(A)  any  wager  with  respect  to  a  sports 
event  or  a  contest  placed  w4th  a  person  engaged 
in  the  business  of  accepting  such  wagers, 

(B)  any  wager  placed  in  a  wagering  pool 
with  respect  to  a  sports  event  or  a  contest,  if 
such  pool  is  for  profit,  and 

(C)  any  wager  placed  in  a  lottery  con- 
ducted for  profit. 

(2)  Lottery. — The  tenn  "lottery"  includes  the 
luunbers  game,  policy,  and  similar  types  of  wa- 
gering.   The  teiTii  does  not  include — 

(A)  any  game  of  a  type  in  which  usually 
(i)     the  wagers  are  placed, 

(ii)     the  winners  are  deteiTnined,  and 

(iii)  the  distribution  of  prizes  or  other 
property  is  made,  in  the  presence  of  all  pei*sons 
placing  wagers  in  such  game,  and 

(B)  any  drawing  conducted  by  an  organiza- 
tion exempt  from  tax  mider  sections  501  and  521, 
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if  no  j)art  of  the  net  proceeds  derived  from  such 
drawing  inures  to  the  benefit  of  any  private 
shareholder  or  individual. 

(26  U.S.C.  1958  ed.,  Sec.  4221.) 

SEC.  7805.    RULES  AND  REGULATIONS. 

(a)  AiitJiorization. — ^Except  where  such  au- 
thority is  expressly  given  by  this  title  to  any  per- 
son other  than  an  officer  or  employee  of  the 
Treasury  Department,  the  Secretary  or  his  dele- 
gate shall  prescribe  all  needful  rules  and  regula- 
tions for  the  enforcement  of  this  title,  including 
all  rules  and  regulations  as  may  be  necessary  by 
reason  of  any  alteration  of  law  in  relation  to 
internal  revenue. 

*  *        *        * 

(26  U.S.C.  1958  ed.,  Sec.  7805.) 

SEC.  7851.   APPLICABILITY  OF  REVENUE 
LAWS. 

(a)  General  Rules. — Except  as  otherwise  pro- 
vided in  any  section  of  this  title — 

*  *        *        * 

(4)  SuUitle  P.— Subtitle  D  of  this  title  shall 
take  effect  on  January  1,  1955.  Subtitles  B  and 
C  of  the  Internal  Revenue  Code  of  1939  (except 
chapters  7,  9,  15,  26,  and  28,  subchapter  B  of 
chapter  25,  and  parts  YII  and  VIII  of  sub- 
chapter A  of  chapter  27  of  such  code)  are  hereby 
repealed  effective  January  1,  1955.  Provisions 
having  the  same  effect  as  section  6416(b)  (2)  (H), 
and  so  much  of  section  4082(c)  as  refers  to  spe- 
cial motor  fuels,  shall  be  considered  to  be  in- 
cluded in  the  Internal   Revenue   Code   of   1939 


effective  as  of  May  1,  1954.  Section  2450(a)  of 
the  Internal  Revenue  Code  of  1939  (as  amended 
by  the  P]x(dse  Tax  Reduction  Act  of  1954)  ap- 
plies to  the  period  bei^^iiminp^  on  April  1,  1954, 
and  ending  on  December  31,  1954. 
*        *         *        * 

(26  U.S.'C.  1958  ed.,  Sec.  7851.) 

freasury  Regulations  132  (1939  Code)  : 

Sec.  325.20  Effective  period.  The  tax  on  wa- 
gers imposed  by  section  3285  is  effective  with 
respect  to  wagers  placed  on  or  after  November  1, 
1951. 

Sec.  325.21  Scope  of  tax.  (a)  Section  3285 
imposes  a  tax  on  (1)  all  wagers  placed  with  a 
person  engaged  in  the  business  of  accepting 
wagers  upon  the  outcome  of  a  sports  event  or  a 
contest;  (2)  any  wager  placed  in  a  wagering  pool 
with  respect  to  a  sports  event  or  a  contest,  if 
such  pool  is  conducted  for  profit;  and  (3)  any 
wager  placed  in  a  lottery  conducted  for  profit. 

(b)  A  person  is  engaged  in  the  business  of 
accepting  wagers  if  he  makes  it  a  practice  to  ac- 
cept wagers  with  respect  to  which  he  assmnes  the 
risk  of  profit  or  loss  depending  upon  the  outcome 
of  the  event  or  the  contest  with  respect  to  which 
the  wager  is  accepted.  It  is  not  intended  that  to  be 
engaged  in  the  business  of  accepting  wagers  a 
person  nuist  be  either  so  engaged  to  the  exclusion 
of  all  other  activities  or  even  primarily  so  en- 
gaged. Thus,  for  example,  an  indi"sddual  maj^  be 
primarily  engaged  in  business  as  a  salesman,  and 
also  for  the  purpose  of  the  tax  be  engaged  in  the 
business  of  accepting  wagers. 
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(c)  A  wagering  pool  conducted  for  profit  in- 
cludes any  scheme  or  method  for  the  distribution 
of  prizes  to  one  or  more  winning  bettors  based 
upon  the  outcome  of  a  sports  event  or  a  contest,  or 
a  combination  or  series  of  such  events  or  contests, 
provided  such  wagering  pool  is  managed  and  con- 
ducted for  the  ijurpose  of  making  a  profit. 

(d)  A  sports  event  includes  every  type  of 
sports  event,  whether  amateur,  scholastic,  or  pro- 
fessional, such  as  horse  racing,  auto  racing,  dog 
racing,  boxing  and  wrestling  matches  and  exliibi- 
tions,  baseball,  football,  and  basketball  games, 
tennis  and  golf  matches,  track  meets,  etc. 

(e)  A  contest  includes  any  type  of  contest  in- 
volving speed,  skill,  endurance,  popularity,  poli- 
tics, strength,  appearances,  etc.,  such  as  a  general 
or  primary  election,  the  outcome  of  a  nominating 
convention,  a  dance  marathon,  a  log  rolling,  wood 
chopping,  weight  lifting,   corn   husking,   beauty 

contest,  etc. 

*        *        *        * 

Treasury  Regulations  on  Wagering  Tax  (1954  Code)  : 
Sec.  44.4421-1  Definitions. 
(a)     Wager.  The  term  ''wager"  means 

(1)  Any  wager  placed  with  a  person  engaged 
in  the  business  of  accepting  wagers  upon  the  out- 
come of  a  sports  event  or  a  contest; 

(2)  Any  wager  placed  in  a  wagering  pool 
with  respect  to  a  sports  event  or  a  contest,  if  such 
pool  is  conducted  for  profit ;  and 

(3)  Any  wager  placed  in  a  lottery  conducted 
for  profit. 
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(c)     other  terms  lined 

(1)  Wagering  pool.  A  wagering  pool  con- 
ducted for  y)rofit  includes  any  scheme  or  method 
for  the  distribution  of  prizes  to  one  or  more  win- 
ning bettors  based  upon  the  outcome  of  a  sports 
event  or  a  contest,  or  a  combination  or  series  of 
such  events  or  cont(^sts,  provided  such  wagering 
l>ool  is  managed  and  conducted  for  the  purpose 
of  making  a  profit. 

*        *        *         * 

(4)  Conducted  for  profit.  A  wagering  pool  or 
lottery  may  be  conducted  for  profit  even  though 
a  direct  profit  will  not  inure  from  the  operation 
thereof.  A  wagering  pool  or  lotteiy  operated  with 
the  expectancy  of  a  profit  in  the  foi*m  of  increased 
sales,  increased  attendance,  or  other  indirect  bene- 
fits is  conducted  for  profit  for  purposes  of  the 
wagering  tax. 

(26  C.F.R.,  Sec.  44.4421.1.) 
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BRIEF  FOR  APPELLEES 


OPINION  BELOW 
The  opinion  of  the  court  below  is  reported  at  239  F.   Supp.   78. 

JURISDICTION 
These  three  cases,  consolidated  for  trial  and  on  appeal,  involve  the  wagering 
tax  under  Section  3285  of  the  Internal  Revenue  Code  of  1939  and  Section  4421  of  the 
Internal  Revenue  Code  of  1954,    The  three  corporate  plaintiffs  were  erroneously 
assessed,  successively,  a  total  of  $163,  310.  87  as  wagering  tax  from  April  1953 
to  April  1959,  inclusive.     The  taxes  were  paid  on  August  1,   1957,  June  20,   1958, 
and  April  29,   1959  (I-R.  46-47);  and  timely  claims  for  refund  were  thereafter 
filed.    On  March  10,    1960,  within  the  time  provided  by  Section  3772  of  the  Internal 
Revenue  Code  of  1939  and  Section  6532  of  the  Internal  Revenue  Code  of  1954,  these 
actions  for  recovery  of  tax  were  brought  in  the  District  Court.     (I-R.   1-8,    12-15, 
18-22. )    Jurisdiction  was  conferred  on  the  District  Court  by  28  U.  S.  C,  Section 
1346.     The  District  Court's  memorandum  opinion  was  filed  January  4,  1965.     (I-R. 
28-40).     Findings  of  fact  and  conclusions  of  law  and  judgment  were  entered  on 
March  24,  1965.     (I-R.  41-50.)    Within  sixty  days  thereafter,  on  May  21,  1965, 
notices  of  appeal  were  filed.     (I-R.  51-53. )   Jurisdiction  is  vested  in  this  Court  by 
28  U.S.C.  Section  1291. 

QUESTIONS  PRESENTED 
1.      Whether  the  District  Court  erred  in  holding  that 

(a)  The  wagering  tax  statute  imposing  a  tax  on  a  wagering  pool  "conducted 
for  profit"  means  conducted  for  a  direct  profit  from  the  pool; 

(b)  Treasury  Regulations  Section  44,4421-1  (c)  (4)  is  invalid  in  defining  a 


3 
wagering  pool  "conducted  for  profit"  in  terms  of  indirect  benefits. 

2.     Whether  the  District  Court  erred  in  finding  that  appellees  did  not  realize 
any  direct  profit  from  its  wagering  pools,  90  per  cent  of  which  was  distributed  to 
the  winning  bettors,  the  remaining  10  per  cent  distributed  as  a  charitable  contribu- 
tion on  behalf  of  all  bettors. 

STATUTES  AND  REGULATIONS  INVOLVED 
These  are  set  forth  in  the  Appendix,  infra. 

STATEMENT 

Wilbur  Clark's  Desert  Inn  (hereinafter  "Desert  Inn")  is  a  well-known  hotel  in 
Las  Vegas,  Nevada.    It  was  managed  and  operated  successively  during  the  period 
involved  by  the  three  corporate  appellees.     (I-R.  42-43. ) 
^.       In  the  early  part  of  1952,  Mr.  Howard  Capps,  the  former  tournament  director 
of  the  Professional  Golfers  Association  (hereinafter  "PGA"),  was  employed  by 
Desert  Inn  in  connection  with  a  plan  to  construct  a  golf  course.     (II- R.  14-15. ) 
During  Mr.  Capps'  prior  employment  as  tournament  director  of  PGA  he  devised  a 
plan  for  a  tournament  that  had  never  theretofore  been  held,  which  he  called  a  "Tour- 
nament of  Champions, "  in  which  only  those  professional  golfers  who  had  won  a 
major  golf  tournament  during  the  preceding  twelve  months  would  be  permitted  to 
participate.     (I-R.   15. ) 

Immediately  after  Mr.  Capps'  employment.  Desert  Inn  determined  to  put  Mr. 
Capps'  plan  for  a  Tournament  of  Champions  into  effect.  Mr.  Capps  discussed  his 
plan  with  the  PGA  directors,  all  of  whom  were  very  enthusiastic.    (II-R.   16. ) 

After  Mr.  Capps  had  secured  PGA  approval  of  his  plan  for  the  tournament  from 
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the  PGA  directors,  Desert  Inn  decided  to  hold  a  Calcutta  in  connection  with  the  * 

tournament.     (II-R.   16.)    Customers  of  Desert  Inn  requested  the  Calcutta,  and 
there  were  rumors  also  that  other  hotels  were  planning  a  Calcutta  in  connection 
with  this  tournament.    (II-R.  17.)    Mr.  Capps  objected  strenuously  to  having  a  Cal- 
cutta in  connection  with  his  tournament.    (II-R.  17-18. )    In  order  to  remove  what 
Mr.   Capps  considered  the  stigma  of  holding  a  Calcutta  in  connection  with  a  Tourna- 
ment of  Champions,  it  was  decided  that  part  of  the  proceeds  of  the  Calcutta  be  paid 
to  a  recognized  charity,  and  the  Damon  Runyon  Memorial  Fund  for  Cancer  Re- 
search (hereinafter  "Damon  Runyon  Fund"  or  "Fund")  was  selected.   (II-R.   18,  22.) 

In  the  negotiations  with  Mr.  Walter  Winchell  and  Mr.  Teeter,  directors  of  the 
Fund,  Desert  Inn  first  offered  10  per  cent  of  the  Calcutta  pool.     (II-R.  19. )    But 
Mr.  Winchell  wanted  a  guaranteed  amount.     (II-R.  29. )    After  a  number  of  discus- 
sions with  the  directors  of  the  Fund,  Desert  Inn,  which  did  not  anticipate  that  the 
pool  would  produce  $350,  000,  agreed  that  the  Fund  would  receive  10  per  cent  of 
the  Calcutta  pool,  or  $35,000,  whichever  was  the  greater.    (II-R.  28-29. ) 

Desert  Inn's  expectation  that  10  percent  of  the  Calcutta  pool  would  not  equal 
$35,  000  was  borne  out  by  events;  the  Calcutta  pool  was  less  than  $350,  000  in  each 
of  the  years  1953  to  1958,    inclusive.     The  actual  figures  for  all  years  in  which 
the  Calcuttas  were  held  were  (I-R.  29): 


1953 

$  93,250 

1954 

137,850 

1955 

202,500 

1956 

129,000 

1957 

265,650 

1958 

266,  000 

1959 

380,000 

Since  Desert  Inn  considered  a  Calcutta  good  business,  and  it  needed  to  overcome 
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Mr.   Capps'  strenuous  objections  to  the  stigma  of  a  Calcutta  in  connection  with  his 

tournament,  it  agreed  to  the  expense  of  the  guarantee  in  excess  of  10  per  cent  of 

the  Calcutta  pool.     (II-R.   17,  20.) 

Mr.  Winchell  requested  that  the  Fund's  name  be  used  on  the  publicity  in  con- 
nection with  the  tournament  as  well  as  the  Calcutta,  in  order  to  give  the  Fund  all 
the  publicity  possible.    (II-R.  74-75,  79.)    He  wanted  the  Fund's  name  shown 
"wherever  and  however"  it  could  be  in  connection  with  the  Tournament  of  Champions. 
(II-R.  75.) 

The  Calcuttas  were  held  in  the  Painted  Desert  Room  of  Desert  Inn.   (Ex.   C) 
There  was  a  blackboard  on  which  were  listed  all  the  players  who  were  to  play  in 
the  tournament  with  a  legend  showing  the  10  per  cent  for  the  Damon  Runyon  Fund 
and  the  90  per  cent  for  the  winners  of  the  pool  to  be  distributed  in  stated  percent- 
ages.    (II-R.   35-36.) 

Only  persons  for  whom  reservations  were  accepted  were  present  in  the  Painted 
Desert  Room  on  the  evening  when  the  Calcutta  auction  was  held.     (II-R.  44. )    They 
were  all  prominent  in  entertainment  and  sports.     (II-R.  45-46. )    As  part  of  the 
proceedings  the  welcoming  speech  included  a  statement  that  10  per  cent  of  the  suc- 
cessful bids  that  night  was  for  the  Damon  Runyon  Fund.     (II-R.   36,   54.) 

Desert  Inn's  independent  Certified  Public  Accountants  were  in  charge  of  and 
responsible  for  the  financial  aspects  of  the  Calcutta.    (H-R.  34. )    Most  of  the  bid- 
ders who  did  not  have  their  personal  checks  would  use  a  check  form,  already  pre- 
pared by  Desert  Inn,  on  which  there  was  a  legend 

"Calcutta  Fund  -  90% 
Damon  Runyon  Cancer  Fund  -  10%" 

(Ex,   1,  n-R.   36-38.) 
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Desert  Inn  requested  the  Certified  Public  Accountants  to  prepare  a  statement 
of  the  tournament  operations  to  submit  to  the  Fund,  but  gave  no  indication  of  what 
it  should  contain  or  how  it  should  be  prepared.     (II-R.   39. )    The  statement  pre- 
pared by  the  accounting  firm  combined  all  the  operations  of  the  tournament  and  the 
Calcutta,  the  form  of  presentation  having  been  decided  upon  by  them.    (II-R.  39. ) 
On  this  statement  the  guaranteed  minimum  to  the  Fund  paid  in  advance  was  shown 
as  an  expense  and  the  offsetting  10  per  cent  from  the  Calcutta  pool  as  a  receipt. 
(II-R.   51-53,   62-63.) 

The  operations  of  the  tournament  and  the  Calcutta,  as  shown  on  the  statement 
prepared  by  the  accounting  firm  annually,  resulted  in  a  loss,  which  was  taken  as 
a  business  deduction  for  the  respective  year  in  issue.     (II-R.   55,  62. ) 

SUMMARY  OF  ARGUMENT 

The  Internal  Revenue  Code  of  1939  and  the  Internal  Revenue  Code  of  1954  pro- 
vide in  identical  terms  that  the   wagering  tax  is  imposed  on  a  "wagering  pool  con- 
ducted for  profit.  "    There  was  no  definition  in  the  Regulations  under  the  1939  Code 
of  the  words  "conducted  for  profit.  "   In  March  1959  the  Treasury  adopted  Reg. 
Sec.  44.4421-1(0)  (4)  which  defines  the  words  "conducted  for  profit"  to  include   in- 
direct benefits.     The  Government  has  imposed  the  tax  on  the  pools  subject  to  the 
1939  Code  and  to  the  1954  Code  on  the  ground  that  they  resulted  in  indirect  benefits 
to  Desert  Inn. 

The  District  Court,  in  a  well  reasoned  opinion,  held  that  the  wagering  statutes 
under  both  the  1939  Code  and  1954  Code  were  clear  and  unambiguous  and  imposed 
the  tax  on  wagering  pools  conducted  with  the  expectancy  of  a  direct  profit  from 


the  pool. 

The  District  Court  relied  on  the  well  established  doctrine  that  Congress  has 
a  wide  range  in  imposition  of  excise  taxes;  that  the  history  of  such  legislation  shows 
that  the  selection  is  in  many  cases  discriminatory;  that  Congress  has    often  im- 
posed such  discriminatory  taxes  in  order  to  turn  economic  currents.     No  excise 
tax  better  illustrates  the  attempt  by  Congress  to  turn  economic  currents  than  the 
wagering  tax.     Gambling  is  legal  in  Nevada;  it  is  illegal  in  most  of  the  nation; 
therefore  gambling  profits  generally  escaped  income  taxation.     The  legislative  his- 
tory of  the  wagering  tax  statute  shows  that  Congress  was  imposing  the  tax  on  com- 
mercialized gambling  which  had  theretofore  been  comparatively  free  from  taxation 
by  both  State  and  Federal  Governments.    The  wagering  tax  is  thus  not  only  a  revenue 
measure  but  also  a  wedge  to  collect  income  taxes  due  on  profits  from  gambling. 
But  the  legislative  history  shows  also  that  Congress  expressly  excluded  from  the 
tax  base  a  pool  all  the  contributions  of  which  are  distributed  to  the  winner  or 


winners. 


The  Treasury  relied  on  Reg.   Sec.  44.  4421-1  (c)  (4)  to  impose  the  wagering  tax 
on  the  pools  conducted  by  Desert  Inn,  even  though  all  the  contributions  were  dis- 
tributed 90  cer  cent  to  the  winning  bettors  and  10  per  cent  on  behalf  of  all  bettors 
as  a  charitable  contribution  to  the  Damon  Runyon  Fund,  for  which  the  bettors  were 
entitled  to  a  charitable  deduction.    Reg.   Sec.  44.  4421-1  (c)  (4)  would  impose  the 
wagering  tax  on  a  pool  not  conducted  for  a  direct  profit  merely  because  it  is  a  link 
in  a  chain  of  activities,  no  one  of  which  is  conducted  for  a  direct  profit,  on  the 
'     ground  that  at  the  end  of  that  chain  there  is  increased  revenue  from  a  regular  busi- 
ness activitv.  which  is,  and  alwavs  has  been,   subject  to  income  tax.    The  conclusion 


of  the  District  Court  that  Reg.   Sec.  44.  4421-1  (c)  (4)  is  invalid  was  mandated  by 

the  words  of  the  wagering  statute  and  its  legislative  history. 

The  Government  argues  in  the  alternative  in  its  Point  E,  with  no  support  in 

the  record,  that  Desert  Inn  derived  a  direct  profit  from  the  wagering  pools.     The 

record,  on  the  other  hand,  fully  supports  the  following  facts: 

Desert  Inn  had  first  secured  the  enthusiastic  support  of  the  PGA 
for  the  Tournament  of  Champions  idea  conceived  by  its  golf  pro- 
fessional, Mr.  Capps;  Desert  Inn  then  decided,  for  good  business 
reasons,  to  hold  a  Calcutta  in  connection  with  the  tournament; 
Mr.  Capps  strenuously  objected  to  a  Calcutta  because  of  the 
stigma  of  Calcuttas  generally;  Desert  Inn  needed  to  overcome 
Mr.  Capps'  objections  in  order  to  retain  his  continued  enthusi- 
asm and  prevent  any  unfavorable  action  by  the  PGA,  which  had 
already  approved  the  Tournament  of  Champions;  Desert  Inn 
therefore  offered  the  Damon  Runyon  Fund  10  per  cent  of  the 
Calcutta  pool  for  the  use  of  its  name  in  connection  with  the  Cal- 
cutta; the  Fund  wanted  a  guaranteed  minimum  (settled  at 
$35,  000)  not  merely  a  percentage  of  a  pool,  and  Desert  Inn 
agreed  to  underwrite  the  difference  between  10  per  cent  of  the 
pool  and  the  guaranteed  minimum  of  $35,  000,  the  Fund  to  re- 
ceive whichever  was  the  greater  amount;  Desert  Inn  was  re- 
quired to  meet  the  guarantee  in  all  years  except  1959,  the  last 
year  a  Calcutta  was  held,  when  the  Fund  received  $38,  000  out 
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year  that  10  per  cent  of  their  bids  would  be  paid  on  their  behalf  to  the  Fund  as  a 
charitable  contribution,  the  remaining  90  per  cent  to  be  distributed  among  the  win- 
ners.   These  record  facts  amply  support  the  District  Court's  finding  that  Desert 
Inn  derived  no  direct  profit  from  the  wagering  pools. 

ARGUMENT 

I 

THE  DISTRICT  COURT  CORRECTLY  INTERPRETED  THE 
WAGERING  TAX  STATUTES  UNDER  THE  INTERNAL  REVE- 
NUE CODES  OF  1939  and  1954  AS  IMPOSING  A  TAX  ON  A 
WAGERING  POOL  CONDUCTED  FOR  A  DIRECT  PROFIT, 
AND  THAT  THE  REGULATION  UNDER  THE  1954  CODE  IM- 
POSING THE  TAX  ON  A  POOL  THAT  RESULTED  IN 
INDIRECT  BENEFITS  IS  INVALID 

(a)  The  wagering  tax  is  an  excise  tax. 

The  position  of  the  Government  in  this  case  can  only  be  attributed  to  its  ignor- 
ing the  fact  that  it  is  dealing  with  an  excise  tax.    As  this  Court  said  of  another  ex- 
cise tax  statute  in  Fisher  Flouring  Mills  Co.  v.  United  States,  270  F.  2d  27  (9  Cir. 
1959),  in  which  the  opinion  of  the  panel  holding  for  the  taxpayer  was  adopted  by  this 
Court  en  banc  as  the  opinion  of  the  Court,  at  page  29: 

"This  is  a  new  tax  not  previously  imposed.    The  Congress  has 
a  wide  range  in  imposition  of  excise  taxes.    The  history  of  such 
legislation  will  show  that  the  selection  has  been  in  many  cases 
discriminatory.   *  *  *  Congress  has  often  imposed  such  discrimi- 
natory taxtb  in  order  to  turn  economic  currents.  *  *  *" 

No  excise  tax  better  illustrates  the  attempt  by  Congress  to  turn  economic  currents 

than  the  wagering  tax.    Gambling  is  legal  in  Nevada;  it  is  illegal  in  most  of  the 

'     nation;  therefore  gambling  profits  generally  escaped  income  taxation. 

The  wagering  tax  statute  was  first  enacted  in  the  Revenue  Act  of  1951  and 
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became  Section  3285  of  the  1939  Code.     The  Committee  Reports  accompanying  that 

statute  show  that  the  wagering  statute  was  directed  at  commercialized  gambling 

that  was  escaping  taxation. 

House  Report  No.   586,  82d  Congress,   1st  Session  (1951-2  Cum.   Bull.   357, 

397)  and  Senate  Report  No.   781,   82d  Congress,   1st  Session  (1951-2  Cum.   Bull.  458, 

539)  stated  that  the  wagering  tax  was  being  imposed  because: 

"Commercialized  gambling  holds  the  unique  position  of  being 
a  multi -billion  dollar.  Nation-wide  business  that  has  remained 
comparatively  free  from  taxation  by  either  State  or  Federal  Gov- 
ernments.    This  relative  immunity  from  taxation  has  persisted 
in  spite  of  the  fact  that  wagering  has  many  characteristics  which 
make  it  particularly  suitable  as  a  subject  for  taxation.     Your 
committee  is  convinced  that  the  continuance  of  this  immunity  is 
inconsistent  with  the  present  need  for  increased  revenue,  es- 
pecially at  a  time  when  many  consumer  items  of  a  seminecessity 
nature  are  being  called  upon  to  bear  new  or  additional  tax  burdens.  " 

The  District  Court  stated  (I-R.   36): 

"The  Court  takes  judicial  notice  that  Congress  passed  the 
Wagering  Tax  Act  not  only  to  raise  revenue,  but  also  to  aid  law 
enforcement  in  attempting  to  suppress  wide-spread,  nation-wide, 
illegal  gambling  activities  being  carried  on  in  violation  of  the 
criminal  laws  of  the  several  States.  " 

After  analyzing  the  Committee  Reports,  supra,  the  District  Court  said  (I-R. 
36): 

"It  was  the  intent  of  Congress  to  attempt  to  solve  a  national 
social  problem,  as  well  as  to  raise  revenue.    It  was  against 
profits  earned  from  the  business  of  conducting  sport  books, 
lotteries,  numbers  and  policy  games,  as  well  as  wagering  pools 
that  Congress  took  aim.  " 

The  District  Court  therefore  interpreted  Section  3285  of  the  1939  Code  and 
Section  4421  of  the  1954  Code  as  imposing  the  wagering  tax  only  on  a  pool  con- 
ducted for  a  direct  profit.     The  relevant  language  is  identical  in  both  Codes.     Sec- 

+  ;^»,    AAm    ^f  +1-.^   inc/i    rr^^^  ^■^^,,i  ^^„ . 
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"(1)    Wager.  — The  term  'wager'  means — 

(A)  any  wager  with    respect  to  a  sports  event  or  a  contest 
placed  with  a  person  engaged  in  the  business  of  accepting  such 
wagers, 

(B)  any  wager  placed  in  a  wagering  pool  with  respect  to  a 
sports  event  or  a  contest,  if  such  pool  is  conducted  for  profit, 
and 

(C)  any  wager  placed  in  a  lottery  conducted  for  profit.  " 
(Emphasis  supplied. ) 

The  word  "conducted"  in  (B)    is  emphasized  since  the  Government's  brief  (App. 

A,  page  iii)  erroneously  omits  "conducted.  " 

The  Regulations  under  the  1939  Code,  Reg.    132,   Sec.   325.  21  provided: 

"(c)    A  wagering  pool  conducted  for  profit  includes  any 
scheme  or  method  for  the  distribution  of  prizes  to  one  or  more 
winning  bettors  based  upon  the  outcome  of  a  sports  event  or  a 
contest,  or  a  combination  or  series  of  such  events  or  contests, 
provided  such  wagering  pool  is  managed  and  conducted  for  the 
purpose  of  making  a  profit.  " 

The  relevant  Regulation  adopted  in  March  1959  under  the  1954  Code,  Sec.  44.4421-1 

(c)  (1),  is  identical.     But  the  1959  Regulations  include  also  Sec.  44.4421-1  (c)  (4) 

which  provides: 

"Conducted  for  profit.    A  wagering  pool  or  lottery  may  be 
conducted  for  profit  even  though  a  direct  profit  will  not  inure  from 
the  operation  thereof.    A  wagering  pool  or  lottery  operated  with 
the  expectancy  of  a  profit  in  the  form  of  increased  sales,  increased 
attendance,  or  other  indirect  benefits  is  conducted  for  profit  for 
purposes  of  the  wagering  tax.  " 

Of  this  Regulation  the  District  Court  stated  (I-R.   37): 

"A  careful  reading  of  the  Wagering  Tax  Act  leads  this  Court  to 
the  conclusion  that  Congress  never  intended  to  tax  wagering  pools 
conducted  at  a  loss  as  trade  stimulators.  " 


that 


"The  Court  finds  no  ambiguity  in  the  statutory  language  'conducted 
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for  profit. '    There  being  no  ambiguity,  there  is  nothing  to  construe.  " 

and  that: 

"To  hold  the  Regulation  (44.4421-1  (c)  (4)  )  valid  would  require 
this  Court  to  read  the  words  of  the  statute  in  a  strained  and  un- 
natural sense.  " 

In  White  v.  Aronson,  302  U.S.  16  (1937),  also  an  excise  tax  case,  the  Supreme 

Court,  holding  for  the  taxpayer,  said  at  pp.  20-21  that: 

"Tax  laws,  like  all  other  laws,  are  made  to  be  obeyed.     They 
should  therefore  be  intelligible  to  those  who  are  expected  to 
obey  them.  " 

From  its  language  and  its  legislative  history,  those  expected  to  obey  the 
statute  would  find  it  intelligible  only  if  the  wagering  pool  generated  a  direct  profit 
to  the  persons  managing  and  conducting  it. 

The  Calcutta  conducted  in  connection  with  the  Tournament  of  Champions  was 
a  wagering  pool  the  proceeds  of  which  were  distributed  90  per  cent  to  the  winning 
bettors  and  10  per  cent  to  the  Fund  as  a  charitable  contribution  made  by  all  bettors. 

A  wagering  pool,  100  per  cent  of  which  must  be  distributed  to  the  participants 
or  on  their  behalf  to  a  charity,  is  obviously  not  a  wagering  pool  conducted  for  a 
direct  profit. 

The  relevant  Committee  Reports,  supra,  (1951-2  Cum.   Bull.  398  and  540), 

stated  that 

"The  requirement  that  the  pool  be  operated  for  profit  is  designed 
to  eliminate  from  the  tax  base  those  pools  which  are  occasionally 
organized  among  friends  or  other  associates,  all  of  the  contribu- 
tions being  distributed  to  the  winner  or  winners.    A  pool  would  be 
considered  as  being  operated  for  profit,  if,  for  example,  a  per- 
son appropriated  to  himself  a  percentage  of  the  amount  contributed 
to  the  pool  or  required  a  fee  for  the  privilege  of  contributing  to  ' 

the  pool. " 
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The  Government  (Br.   11)  would  have  this  Court  read  the  above  language  to 
mean  that  a  "wagering  pool  with  a  commercial  purpose"  is  taxable.    The  Govern- 
ment in  the  next  sentence  (Br.   11-12)  says: 

"Nowhere  did  Congress  suggest  that  a  lottery  conducted  for  com- 
mercial reasons  and  profit,  whether  the  profit  be  direct  or  indirect, 
fell  outside  the  scope  of  the  tax.  " 

But  this  case  involves  a  wagering  pool,  under  Sec.  4421  (1)  (B),  not  a  lottery  under 

Sec.  4421  (1)  (C).     Sec.  4421  (1)  (C)  has  two  subdivisions  dealing  with  the  tax  on  a 

lottery,  (1)  imposing  the  tax  on  a  wager  placed  in  a  lottery  conducted  for  profit, 

and  (2)  a  definition  of  lottery,  with  detailed  exclusions  from  the  term  "lottery" 

under  (2)  (A),  if  subdivisions  (i),  (ii),  and  (iii)  are  satisfied,  and  under  (2)  (B)if 

the  drawing  is  conducted  by  a  tax-exempt  organization. 

^  The  purposeful  schematic  arrangement  in  the  Code  of  the  tax  on  lotteries  with 

its  detailed  definitions  and  exclusions  makes  clear  that  Treasury  Regulation  Sec- 
tion 44.  4421-1  (c)  (4)  lumpting  the  tax  on  the  wagering  pool  and  the  tax  on  lotteries 
has  created  an  ambiguity  with  respect  to  the  wagering  pool  where  there  is  none  in 
the  statute. 

■  The  Government  objects  (Br.   13)  to  the  District  Court's  holding  that  the  term 

"conducted  for  profit"  required  that  the  "operator  of  the  pool  take  a  share  of  the 

gross  receipts  of  the  pool  itself, "  as  defeating  "Congressional  intention";  that  only 

the  "  'friendly'  office  type  pool"  was  exempt.     But  the  Committee  Reports,  quoted 

above,  show  clearly  that  Congress  was  contemplating  exactly  what  the  District  Court 

held.     The  Committee  Reports,  supra,   stated  that  (1951-2  Cum.   Bull.  398,  540): 

"A  pool  would  be  considered  as  being  operated  for  profit,  if,  for 
example,  a  person  appropriated  to  himself  a  percentage  of  the 
amount  contributed  to  the  pool  or  required  a  fee  for  the  privilege 
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of  contributing  to  the  pool.  " 
Nowhere  in  the  Committee  Reports  is  the  statement  that  only  the  "  'friendly'  office 
type  pool"  is  to  be  excluded  from  the  wagering  tax.    The  Committee  Reports  refer 
only  to  a  pool  "organized  among  friends  or  other  associates,  all  of  the  contribu- 
tions being  distributed  to  the  winner  or  winners.  "   As  the  District  Court  opinion 
stated  (I-R.  29;  see  also  Finding  of  Fact  No.  VIII,  I-R.  43-44): 

"The  following  facts  are  not  in  dispute:  *  *  *    On  the  evening 
prior  to  the  beginning  of  the  golf  tournament,  the  name  of  each 
participating  professional  golfer  was  offered  for  bid  by  an  auc- 
tioneer to  a  private  group  of  persons  invited  to  attend  a  dinner  and 
the  auction  in  the  Painted  Desert  Room  of  the  Desert  Inn  Hotel. 
*  *  *"    (Emphasis  supplied. ) 

This  finding  establishes  that  the  participants  in  the  Calcutta  were  clearly  within 

the  exclusion  referred  to  in  the  Committee  Reports,  supra,  namely,  friends  of 

Desert  Inn,  all  of  them  there  by  invitation,  and  associated  for  purposes  of  this 

auction,  90  per  cent  of  the  proceeds  of  which  was  to  be  distributed  among  them 

and  the  remaining  10  per  cent  to  be  contributed  on  their  behalf  to  a  charity. 

The  further  statement  by  the  Government  (Br.  13)  that  this  pool  was  not  "one 

in  which  'all'  the  wagers  were  returned  to  the  participants,"  is  directly  contrary 

to  Finding  of  Fact  No.   VIII  (I-R.   44)  that 

"Ninety  per  cent  of  all  sums  received  from  successful  bidders 
were  paid  into  the  pool  and  distributed  after  the  tournament  to 
the  winners  of  the  pool.     The  remaining  ten  per  cent  was  contri- 
buted by  the  bidders  to  the  Damon  Runyon  Memorial  Fund  for 
Cancer  Research.    The  Desert  Imi  retained  no  percentage  of  the 
sums  received  and  made  no  charge  for  operating  the  pool.  " 

Since  the  District  Court  found  that  10  per  cent  of  the  pool  was  contributed  by  the 

bidders  to  the  Damon  Runyon  Fund  and  90  per  cent  was  paid  into  the  pool  and  dis- 
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would  argue  that  this  pool  was  not  "one  in  which  'all'  the  wagers  were  returned  to 
the  participants.  " 

(b)  "Performance  for  Profit"  -  Copyright  Act  Cases. 

The  Government's  main  thrust  (Br.   10-11,  15,   17-18)  is  the  interpretation  of 
"performance  for  profit"  in  the  Copyright  Act.    This  is  an  excise  tax  case,  not  a 
copyright  case.     The  copyright  cases  involve  competing  rights  of  persons,  one  the 
owner  of  the  monopolies  under  the  Copyright  Act,  the  other  a  person  who  believes 
he  has  a  right  to  use  what  the  owner  claims  to  be  a  monopoly. 

In  Victor  Herbert,  et  al.  ,  v.   Shanley  Co.  ,  et  al.  ,   242  U.S.  591  (1917),  the 

Court,  per  Holmes,  J.  ,  stated  at  page  593: 

"These  two  cases  present  the  same  question:   whether  the  per- 
formance of  a  copyrighted  musical  composition  in  a  restaurant  or 
hotel  without  charge  for  admission  to  hear  it  infringes  the  exclu- 
sive right  of  the  owner  of  the  copyright  to  perform  the  work  pub- 
licly for  profit.    Act  of  March  4,   1909,  chap.   320,   §l(e),  35  Stat, 
at  L.   1075,   Comp.   Stat.   1913  §9517.  **  *" 

The  Court  held  that  defendants  had  infringed  the  plaintiff's  copyright  (p.  594)  for: 

"If  the  rights  under  the  copyright  are  infringed  only  by  a  per- 
formance where  money  is  taken  at  the  door,  they  are  very  im- 
■  perfectly  protected.     Performances  not  different  in  kind  from 

those  of  the  defendants  could  be  given  that  might  compete  with 
and  even  destroy  the  success  of  the  monopoly  that  the  law  in- 
tends the  plaintiffs  to  have.    It  is  enough  to  say  that  there  is  no 
need  to  construe  the  statute  so  narrowly.   *  *  *" 

The  opinion  continued  that  the  defendants'  performances  were  not  eleemosjTiary, 

but  were  part  of  a  total  for  which  the  public  pays. 

In  the  more  recent  case  cited  by  the  Government  (Br.   10),  Chappell  &  Co-  v. 

Middletown  Farmers  Market  &  Auction  Co.  ,  334  F.  2d  303  (3  Cir.    1964),  the 

defendants  were  authorized  to  sell  the  plaintiff's  copyri^ted  records,  but  in  addition 
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they  were  piping  the  music  for  the  entertainment  of  their  customers.     The  defend- 
ant contended  that  the  renditions  "were  permissible  under  the  Copyright  Act  be- 
cause directed  to  the  promotion  of  the  records  for  the  benefit  of  the  copyright 
owners;  that  they  amounted  to  'advertisements'  not  'public  performance  for  profit.  '  " 
The  Third  Circuit  stated  that  Sec.   1(e)  of  the  Copyright  Act  confers  two  monopolies, 
that  of  reproduction  by  mechanical  means  and  that  of  giving  public  performance  for 
profit,  that  in  "enacting  the  Copyright  Act,  Congress  sought  to  give  the  composer 
or  copyright  owner  control,  in  accordance  with  the  provisions  of  the  bill,  over 
'the  manufacture  and  use  of  such  devices'  ";  that  the  surrender  of  the  monopoly  of 
mechanical  reproduction  did  not  carry  with  it  the  second  monopoly,  the  right  to 
publicly  perform  the  copyrighted  musical  composition  through  a  phonograph  re- 
cording.   The  Third  Circuit  held  (pages  305-6): 

"The  trial  judge  affirmatively  found  that  the  musical  composi- 
tions involved  were  'publicly  performed  for  profit'  *  *  *  'to  make 
such  place  of  business  an  attractive  place  for  the  patronage  of  the 
general  public.  '    Finding  No.  4.    We  believe  this  factual  finding 
was  sufficient  basis  for  his  concluding  that  the  renditions  in  this 
case  amounted  to  'public  performance  for  profit'  within  1(e)  of 
the  Copyright  Act. 

"The  atmosphere  created  by  the  playing  of  recordings  made 
shopping  at  the  Mart  more  pleasurable  and  attractive  to  the  patrons. 
Though  this  was  not  of  direct  pecuniary  benefit,  it  was  'for  profit' 
to  the  degree  that  it  was  commercially  beneficial  to  the  Mart  to 
have  an  attractive  shopping  atmosphere.  *  *  *" 

Chappell  &  Co.  ,  cited  by  the  Government  for  the  proposition  that  "conducted 

for  profit"  in  the  wagering  statute  is  to  be  read  broadly  to  give  the  Government 

power  to  tax  indirect  profits,  shows  merely  how  broadly  the  Courts  protect  the 

monopoly  of  public  performance  for  profit  even  where  there  has  been  a  surrender 
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The  wagering  tax,  on  the  other  hand,  is  an  excise  tax  and  the  statute  is  to  be 

construed  narrowly.     In  Lilly,  et  al.  ,  v.   United  States,  238  F.  2d  584  (4  Cir.   1956), 

an  excise  tax  case,  the  Fourth  Circuit,  reversing  the  District  Court  and  holding 

for  the  taxpayer,  stated  at  page  587: 

"It  is  well  settled  that  taxing  statutes  are  strictly  construed  against 
the  government  and  in  favor  of  the  taxpayer.  " 

Of  the  excise  tax  in  Fisher  Flouring  Mills  v.   United  States,  supra,  this  Court 

said  (at  page  30)  that: 

"it  seems  clear  that  the  Supreme  Court  has  not  abandoned  the 
axiom  that  the  legislative  will  must  be  ascertained  from  the  text 
of  the  statute  if  the  words  are  clear  and  plain  and  the  whole  en- 
actment internally  cohesive.  " 

This  Court  then  continued  at  page  31  that: 

"In  virtue  of  legislative  selectivity  of  objects  of  taxation,  an 
act  levying  imposts  should  not  be  construed  if  unambiguous  even 
by  the  use  of  adventitious  aids  ordinarily  available.    A  reference 
to  older  cases  which  crystallize  this  principle  may  thus  be 
profitable. " 

A  "reference  to  older  cases"  to  crystallize  the  meaning  of  the  words  "for 

profit"  without  any  definition  thereof  in  an  excise  tax  statute  is  profitable. 

(c)  "Performance  for  Profit"  -  Cabaret  Tax  Cases. 

The  cabaret  tax  cases  involving  the  imposition  of  the  excise  tax  on  amounts 
paid  for  admissions  to  any  "public  performance  for  profit, "  in  which  the  courts 
held  that  "profit"  meant  "direct  profit, "  are  clearly  in  point. 

From  1918  to  1942  this  tax  was  imposed  on  amounts  paid  for  admissions  to  a 
"public  performance  for  profit"  which  were  "wholly  or  in  part  included  in  the  price 
paid  for  refreshment,  service  or  merchandise.  "    Article  11  of  Treasury  Regulations 
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43,   Example  2,  imposed  the  tax  where  a  hotel  maintained  in  its  lobby  a  dancing 
floor  surrounded  by  tables  and  served  refreshments  to  its  patrons  during  the  danc- 
ing hours,  with  no  charge  for  dancing.     Successive  Revenue  Acts  had  been  passed 
since  1918,  and  the  Commissioner's  Regulations  had  continued  unchanged  through- 
out that  period.    The  Commissioner  lost  every  litigated  case  on  the  ground  that 
where  there  was  no  increase  in  the  price  charged  for  refreshments  or  services 
there  was  no  direct  profit,  and  "public  performance  for  profit"  in  the  excise  tax 
statute  meant  a  direct  profit,  not  an  indirect  profit  from  increased  patronage. 

Since  the  Federal  courts  had  been  interpreting  "public  performance  for  profit" 
in  the  1909  Copyright  Act  for  years  prior  to  the  Revenue  Act  of  1918  imposing  the 
cabaret  tax,  their  refusal  to  extend  the  Supreme  Court's  interpretation  of  the 
words  "public  performance  for  profit"  in  the  Copyright  Act  to  the  excise  tax  on  ad- 
missions to  a  "public  performance  for  profit"  is  illuminating. 

In  1929  the  District  Court  of  Colorado  held  for  the  taxpayer  in  United  States  v. 
Broadmoor  Hotel  Co.  ,  30  F.  2d  440,  that  the  supplying  of  a  hotel  orchestra  for 
dancing  while  an  afternoon  tea  was  being  served  was  not  a  public  performance  for 
profit  subject  to  the  excise  tax  under  the  1918  and  1921  Revenue  Acts.     The  court 
found  that  the  price  paid  by  the  patrons  was  not  excessive;  that  there  was  no  in- 
crease in  price  attributable  to  the  furnishing  of  the  orchestral  dance  music;  and  it 
held  therefore  (page  441): 

"It  is  contemplated  that  the  entertainment  referred  to  shall  be 
conducted  for  profit  and  admission  charged.     But  it  may  be  as- 
sumed from  the  statement  of  facts  that  75  cents  is  not  an  exces- 
sive charge  for  tea;  so,  where  is  any  admission  charge,  and 
where  is  any  direct  profit,  found?"    (Emphasis  supplied.) 
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In  Busey  v.   Deshler  Hotel  Co.  ,   130  F.  2d  187  (1942),  the  Sixth  Circuit  held 
the  Regulation  invalid.     The  Government  attempts  to  treat  as  dictum  (Br.  15)  the 
holding  of  the  District  Court  in  that  case  that  there  was  no  direct  profit  and  that 
therefore  the  cabaret  tax  was  not  applicable.     The  Grovemment  says  (Br.   16)  that 
"the  Court  of  Appeals  in  the  Deshler  Hotel  Co.  case  affirmed  without  mention  of 
the  dictum  below.  "    But  the  Sixth  Circuit,  at  page  192  of  its  opinion,  cited  with  ap- 
proval the  "well -reasoned  district  court  opinion  in  United  States  v.   Broadmoor 
Hotel  Co.  ,   30  F.  2d  440,  where  the  facts,  though  differentiable  in  non-essentials, 
bear  general      similarity  to  the  situation  which  we  have  confronted.  "    In  Broadmoor 
Hotel  Co.  ,  the  cabaret  tax  was  held  not  applicable  because  there  could  not  be  any 
direct  profit  subject  to  the  tax.    In  Deshler  Hotel  Co.  ,  as  in  Broadmoor  Hotel  Co.  , 
there  was  no  increase  in  price  of  food  or  beverages  during  the  hours  dancing  was 
permitted,  and  therefore  there  could  not  be  any  direct  profit  subject  to  the  tax. 

In  Deshler  Hotel  Co.  ,  supra,  the  Government  relied  on  its  administrative  in- 
terpretation of  the  cabaret  tax  in  Treasury  Regulations,  and  the  reenactment  by 
Congress  of  the  cabaret  tax  in  successive  Revenue  Acts  after  the  promulgation  of 
the  Regulations.     But  the  Sixth  Circuit  stated  (page  191)  that  since  the  statutory 
provision  was  unambiguous,  and  the  judicial  construction  was  "contrariwise  to  the 
administrative  interpretation, "  the  administrative  interpretation  had  not  become 
"refrigerated  law"  because  of  subsequent  reenactment  of  the  statutory  provision. 
Relying  on  Helvering  v.  Credit  Alliance  Corporation,  316  U.S.  107  (1942),  the 
Sixth  Circuit  stated  at  page  191: 

"that  the  regulation  not  only  was  contradictory  of  the  plain  terms 
of  the  subsection  but  attempted  to  add  a  supplementary  legislative 
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hold,  therefore,  that  the  court  below  was  right  in  refusing  to  give 
effect  to  the  regulation.  " 

And  relying  on  Iselin  v.   United  States,  270  U.S.  245  (1926),  also  an  excise  tax 

case,  the  Sixth  Circuit  in  De shier  Hotel,  stated  at  page  190: 

"To  become  binding,  interpretative  regulations  must  be  reason- 
able and  in  furtherance  of  the  intention  of  Congress  as  evidenced 
by  its  Acts.    An  arbitrary  regulation  of  the  Commissioner  of  In- 
ternal Revenue  is  not  enforceable.    Where  the  language  of  a  taxing 
statute  is  plain  and  unambiguous,  there  is  no  occasion  for  resort 
to  interpretative  promulgations  of  the  Treasury  Department. 
Neither  the  administrative  officers  nor  the  courts  may  supply 
omissions  or  enlarge  the  scope  of  the  statute.  "    (Emphasis 
supplied. ) 

In  Iselin  v.  United  States,  supra,  the  Court,  per  Brandeis,  J. ,  held,  where  tax- 
payer had  assumed  she  was  subject  to  the  excise  tax  there  involved  under  one  para- 
graph of  the  Act,  but  the  Commissioner  of  Internal  Revenue  had  imposed  a  larger 
tax  under  another  paragraph,  that  taxpayer  was  not  subject  to  tax  under  any  of  the 
paragraphs,  because  her  activities  were  not  included  in  the  express  language  of  the 
Act,  the  Court  saying  (page  251): 

"What  the  Government  asks  is  not  a  construction  of  a  statute, 
but,  in  effect  an  enlargement  of  it  by  the  court,   so  that  what  was 
omitted,  presumably  by  inadvertence,  may  be  included  within  its 
scope.     To  supply  omissions  transcends  the  judicial  function.  " 
(Emphasis  supplied. ) 

The  Government  in  Deshler  Hotel,  supra,  argued  the  copyright  case,  Herbert 

V.   Shanley  Co.  ,  242  U.S.  591  (1917),  to  the  Sixth  Circuit,  just  as  it  is  arguing 

that  case  (Br.  12_et  seq. )  to  this  Court.     But,  as  the  Sixth  Circuit  stated  in  Deshler 

Hotel ,  at  page  191,  the  Supreme  Court  in  Herbert  v.  Shanley  Co. 

"merely  found  infringement  of  the  rights  of  the  owner  of  a  copy- 
righted musical  composition,  played  by  an  orchestra  in  a  hotel 
restaurant  where  no  money  was  collected  at  the  door.  " 
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No  better  illustration  that  the  copyright  cases  have  no  significance  in  inter- 
preting an  excise  tax  statute  is  needed  than  a  comparison  of  the  Sixth  Circuit's 
decision  in  1925  in  the  copyright  case,  Remick  &  Co.  v.  American  Accessories  Co.  , 
5  F.  2d  411,  cited  by  the  Government  (Br.   11),  and  the  same  Circuit's  decision  in 
1942  in  Deshler  Hotel,   supra.     In  Remick  &  Co.  ,  the  Sixth  Circuit,  relying  on 
Herbert  v.   Shanley  Co.  ,  stated  that  the  Copyright  Act  was  directed  against  a  com- 
mercial, as  distinguished  from  a  purely  philanthropic,  public  use  of  another's 
corporation,  and  at  page  412  held  that: 

"It  is  immaterial,  in  our  judgment,  whether  that  commercial  use 
be  such  as  to  secure  direct  payment  for  the  performance  by  each 
listener,  or  indirect  payment,  as  by  a  hat -checking  charge,  when 
no  admission  fee  is  required  or  a  general  commercial  advantage, 
as  by  advertising  one's  name  in  the  expectation  and  hope  of  mak- 
ing profits  through  the  sale  of  one's  products,  be  they  radio  or 
other  goods.  "    (Emphasis  supplied. ) 

In  Remick  &  Co.  there  was  a  public  performance  for  profit  merely  because  there 
was  a  commercial  use  of  the  performance,  irrespective  of  whether  there  was  di- 
rect or  indirect  benefit;  yet  in  that  same  Circuit  in  the  later  Deshler  Hotel  case 
there  was  no  public  performance  for  profit  because  the  commercial  use  of  the  per- 
I     formance  resulted  only  in  indirect  benefits. 

After  the  Sixth  Circuit  in  Deshler  Hotel,  supra,  held  that  the  Revenue  Act  was 
plain  and  unambiguous  and  that  neither  the  "administrative  officers  nor  the  courts 
may  supply  omissions  or  enlarge  the  scope  of  the  statute,  "  the  Treasury  asked 
Congress  to  amend  the  statute.    The  Senate  then  had  for  consideration  the  Revenue 
Act  of  1942,  and  the  Treasury  Depai'tment  requested  it  to  amend  the  cabaret  tax 
act  to  include  a  definition  of  public  performance  for  profit  to  conform  with  the 
Treasury  Regulations.     The  cabaret  tax  act  as  thus  amended  in  1942  has  remamed 
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substantially  unchanged,  and  is  to  be  found  in  the  1954  Revenue  Code  as  Sec. 
4232  (c).    In  cases  arising  after  the  cabaret  tax  act  was  amended  in  1942  it  was 
held  that  the  amendment  was  prospective  only.     Schuster's  Wholesale  Produce  Co.  , 
Inc.  ,  et  al.  ,  v.   U.  S. ,  49  F.   Supp.  909  (D.C.   La.   1943);    Rogers  v.   Stuart,  80  F. 
Supp.  436  (D.C.  Ariz.   1945)  (for  the  months  February  through  October  1942,  the 
unamended  Act  was  applicable,  but  for  November  1942  the  amended  Act  applied); 
Sir  Francis  Drake  Hotel  Co.  of  California  v.   United  States,  75  F.   Supp.   668  (D.C. 
Cal.    1947). 

Subsequent  to  the  amendment  of  the  cabaret  tax  statute  to  define  a  performance 
for  profit  even  where  there  was  no  increase  in  the  price  of  food  or  services,  the 
Commissioner  of  Internal  Revenue  attempted  by  administrative  interpretation  to 
extend  further  his  power  to  impose  the  tax.     In  Revenue  Ruling  54-587,   1954-2 
Cum.   Bull.  376,  he  had  taken  the  position  that  payments  made  for  refreshment  and 
service  prior  to  the  beginning  of  entertainment  were  subject  to  the  tax.    He  also 
sought  in  cases  litigated  to  tax  a  portion  of  the  amounts  collected  after  entertain- 
ment was  ended  as  allocable  to  the  entertainment  period.     There  was  extensive 
litigation;  the  Commissioner  lost  every  case,  the  latest  in  1963.   Lethert  v.   Cul- 
bertson's  Cafe,  Inc.  ,   313  F.  2d  506  (8  Cir.   1963),  where  the  Eighth  Circuit  re- 
viewed the  history  of  the  tax  from  its  inception.    In  Revenue  Ruling  63-154,   1963-2 
Cum.   Bull.   541,  the  Commissioner,   after  nine  years  of  extended  unsuccessful  liti- 
gation, announced  that  he  was  abandoning  the  position  he  had  taken  in  Revenue 
Ruling  54-487,  supra. 

It  is  clear  that  even  after  the  amendment  of  the  cabaret  excise  tax  statute  in 
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increased  patronage,  the  courts  nevertheless  held  the  Commissioner  strictly  with- 
in the  precise  language  of  the  amendment.     Thus  are  excise  tax  statutes  construed: 
strictly  against  the  Government. 

(d)  "Conducted  for  Profit"  -  Wagering  Tax  Statutes. 

When  Congress   used  the  words  "conducted  for  profit,  "  without  a  definition  of 

those  words  in  the  wagering  tax  statute  it  was  obviously  using  them  in  their  natural 

meaning  and  in  their  ordinary  excise  tax  sense,  a  direct  profit  from  the  pool. 

I  This  Court  stated  of  the  excise  tax  statute  involved  in  Fisher  Flouring  Mills 

Co.   V.   United  States,  270  F.  2d  27  (1959)  at  page  31,  quoting  from  Addison  v. 

Holly  Hill  Fruit  Products,  Inc.  ,   322  U.S.  607,  717,  that 

"Legislation  introducing  a  new  system  is  at  best  empirical,  and 
not  infrequently  administration  reveals  gaps  or  inadequacies  of 
one  sort  or  another  that  may  call  for  amendatory  legislation. 
But  it  is  no  warrant  for  extending  a  statute  that  experience  may 
disclose  that  it  should  have  been  made  more  comprehensive. 
'The  natural  meaning  of  words  cannot  be  displaced  by  refer- 
ences to  difficulties  in  administration.  '  " 

The  Government  (Br.   10)  argues  that  the  term  "profit"  does  not  require 
"either  a  'net  profit'  or  a  'direct  profit'  ";  but  rather  "connotes  all  forms  of  pe- 
cuniary advantage  or  gain. "    The  Government  then  argues  (Br.   13)  that  it  is  well 
settled  that  Regulations  promulgated  by  the  agency  charged  with  enforcing  the  law 
are  to  be  given  great  weight  and  should  not  be  overruled  unless  plainly  inconsistent 
with  the  statute.     The  Government's  confusion  on  the  subject  of  "profit"  may  be  due 
to  the  fact  that  all  the  cases  it  cites  are  either  income  or  excess  profits  tax  cases. 
The  Commissioner's  Regulations  under  the  income  tax  and  excess  profits  tax  on 
income  are  accorded  much  more  weight  than  are  those  under  the  excise  tax  statutes. 
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In  Irwin  v.   Gavit,  268  U.S.  161,  166(1925),  the  Supreme  Court,  per  Holmes, 

J.  ,  stated  that  Congress  intended  to  use  its  income  taxing  power  to  the  full  extent 

and  that  net  income  included  "gains  or  profits  and  income  derived  from  any  source 

whatever.  "    More  recently  in  Commissioner  of  Internal  Revenue  v.  Glenshaw  Glass 

Company,  348  U.S.  426  (1955)  429-430,  the  Supreme  Court  said  of  the  income  tax 

statute  defining  gross  income: 

"This  Court  has  frequently  stated  that  this  language  was  used 
by  Congress  to  exert  in  this  field  'the  full  measure  of  its  taxing 
power.  '  *  *  *  Congress  applied  no  limitations  as  to  the  source  of 
taxable  receipts,  nor  restrictive  la  els  as  to  their  nature.  And 
the  Court  has  given  a  liberal  construction  to  this  broad  phrase- 
ology in  recognition  of  the  intention  of  Congress  to  tax  all  gains 
except  those  specifically  exempted.  " 

Yet  even  in  Koshland  v.  Helvering,  298  U.  S.  441  (an  income  tax  case),  from 

which  the  Government  quotes  (Br.   13-14),  the  language  omitted  by  the  Government 

in  its  brief  appears  on  page  447  where  the  Supreme  Court  held: 

"But  where,  as  in  this  case,  the  provisions  of  the  act  are  un- 
ambiguous, and  its  directions  specific,  there  is  no  power  to 
amend  it  by  regulation.  " 

That  page  on  which  this  omitted  language  appears  was  relied  on  by  the  Supreme 

Court  to  hold  invalid  another  wagering  tax  regulation  in  U.  S.  v.  Calamaro,  354 

U.S.  351  (1957),  where  the  Court  said  at  pp.   358-359: 

"In  light  of  the  above  discussion,  we  cannot  but  regard  this 
Treasury  Regulation  as  no  more  than  an  attempted  addition  to 
the  statute  of  something  which  is  not  there.    As  such  the  Regu- 
lation can  furnish  no  sustenance  to  the  Statute.    Koshland  v. 
Helvering,  298  U.S.  441,  446-447,   56  S.   Ct.  767,  769-770, 
80  L.    Ed.   1268.  " 

Regulation  Section  44.4421-1  (c)  (4)  would  impose  the  wagering  tax  on  a  pool 

which  is  not  conducted  for  a  direct  profit,  on  the  ground  that  it  is  a  link  in  a  chain 
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of  activities,  no  one  of  which  is  conducted  for  a  direct  profit,  because  at  the  end 
of  the  chain  there  is  increased  revenue  from  a  regular  business  activity.    This  tor- 
tured reading  of  simple  statutory  language  has  no  support  in  the  Committee  Re- 
ports and  the  contemporaneous  Regulations  under  the  1939  Code. 

The  1951  Wagering  Tax  Statute,  the  Committee  Reports  accompanying  the 
Wagering  Tax  Statute,  and  the  Regulations  under  Section  3285  of  the  1939  Code, 
did  not  provide  a  definition  of  a  "wagering  pool  conducted  for  profit";  but  the  Com- 
mittee Reports  expressly  excluded  a  wagering  pool  all  the  contributions  of  which 
are  distributed  to  the  winners.     Mr.   Mitchell  Rogovin,  Chief  Counsel  of  the  Internal 
Revenue  Service,  recently  stated  that  the  Treasury  Department  and  the  Internal 
Revenue  Service  take  an  active  part  in  drafting  legislation  and  Committee  Reports. 
Addressing  the  18th  Annual  Federal  Tax  Conference  of  the    University  of  Chicago 
Law  School  in  October  1965,  reprinted  as  "The  Four  R's:    Regulations,  Rulings, 
Reliance  and  Retroactivity,"  December  1965  TAXES-The  Tax  Magazine  756,  Mr. 
Rogovin  said  (page  760): 

"Since  the  Treasury  Department  and  the  IRS  take  an  active  part 
in  drafting  not  only  legislation  but  committee  reports  as  well, 
the  doctrine  of  contemporaneous  construction  has  a  real  basis 
in  fact. " 

The  Committee  Reports  state  that  the  intent  of  Congress  was  to  reach  the  multi- 
billion  dollar  nationwide  gambling  business  which  had  theretofore  been  relatively 
immune  from  State  and  Federal  Governments.  If  Congress  had  intended  to  tax  a 
wagering  pool,  all  the  contributions  of  which  are  distributed  to  the  winning  bettors, 
because  the  pool  served  a  commercial  purpose  as  a  trade  stimulator  for  a  legiti- 
mate business,  the  income  from  which  is  subject  to  Federal  and  State  taxation. 
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the  Treasury  would  have  provided  the  necessary  language  for  the  Committee  Re- 
ports and  the  contemporaneous  regulations  under  the  1951  Wagering  Tax  Statute. 

Even  more  significant  is  the  fact  that  Congress  did  not  provide  in  the  Wager- 
ing Tax  Statute  that  "conducted  for  profit"  meant  "direct  or  indirect  profit.  "   If 
Congress  had  meant  to  include  wagering  pools,  all  the  contributions  of  which  are 
distributed  to  the  winners,  because  the  purpose  of  the  pool  was  commercial,  it 
would  have  defined  the  words  "conducted  for  profit"  to  include  indirect  profit. 

Appendix  C,  infra,  illustrates  thirty -three  instances  in  the  Internal  Revenue 
Code  of  1954,  Subtitle  A,  imposing  the  income  tax,  where  Congress  specifically 
provided  that  the  determination  was  to  be  made  whether  the  particular  result  oc- 
curred "directly  or  indirectly.  "    The  House  Ways  and  Means  Committee  and  the 
Senate  Finance  Committee  are  completely  conversant  with  the  need  to  use  the 
specific  term  "indirectly,  "  even  in  the   income  tax  statute,  which  is  given  the 
broadest  possible  interpretation  by  the  Treasury  and  the  courts. 

The  attempted  extension  of  the  wagering  tax  statute  by  Reg.   Sec.  44.  4421-1 
(c)  (4)  to  impose  the  tax  on  a  wagering  pool  "operated  with  the  expectancy  of  a 
profit  in  the  form  of  increased  sales,  increased  attendance,  or  other  indirect 
benefits"  is  as  arbitrary  as  the  attempted  extension  of  the  cabaret  tax  statute 
from  1918  to  1942  to  amounts  paid  for  refreshments  and  service  where  the  "public 
performance  for  profit"  was  given   with  the  expectancy  of  a  profit  from  increased 
patronage.    And  as  the  Sixth  Circuit  said  of  that  cabaret  tax  Regulation  in  Busey  v. 
Deshler  Hotel  Co.  ,  130  F.  2d  187  (1942)  at  page  190,  discussed  supra,  under 
rubric  (c): 
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"Neither  the  administrative  officers  nor  the  courts  may  supply 
omissions  or  enlarge  the  scope  of  the  statute.  " 

The  Commissioner's  1959  Regulation  Section  44.4421-1  (c)  (4)  is  not  a  con- 
struction of  the  statute  but  "an  enlargement  of  it"  and  has  created  an  ambiguity 
where  none  existed.    The  Regulation  under  the  1939  Code  contained  no  such  at- 
tempted "enlargement,  "  and  the  ambiguity  must  be  resolved  against  the  Govern- 
ment. 

I         The  District  Court  correctly  held  that  Reg.   Sec.  44.4421-1  (c)  (4)  is  arbitrary 
and  therefore  invalid. 

II 

THE  DISTRICT  COURT  FINDING  THAT  TAXPAYERS  HAD 
NOT  REALIZED  A  DIRECT  PROFIT  FROM  THE  WAGER- 
ING POOL  WAS  NOT  CLEARLY  ERRONEOUS 

The  District  Court  found  (Finding  Vin,  I-R.  44)  that  10  per  cent  of  the  pool 

"was  contributed  by  the  bidders  to  the  Damon  Runyon  Memorial 
Fund  for  Cancer  Research.  " 

Despite  this  finding  the  Government,  with  no  record  references  in  support,  argues 
(Br.  20)  that: 

"The  Desert  Inn  wanted  the  sponsorship  of  the  Damon  Runyon 
Fund.  It  agreed  to  pay  $35,  000  for  this,  expecting  to  recoup 
a  portion  of  this  payment  from  the  Calcutta  pool.  " 

Since  the  bidders,  as  the  District  Court  found,  made  the  10  per  cent  contribution 

to  the  Fund,  for  which  tliey  were  entitled  to  a  charitable  contribution,  obviously 

Desert  Inn  recouped  nothing  from  the  Calcutta  pool. 

The  record  supports  the  following  objective  facts: 

the  Tournament  of  Champions  as  conceived  by  Mr.  Capps  was  enthusiastically 
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approved  by  the  PGA  (II-R.   16); 

thereafter,  because  customers  of  Desert  Inn  requested  it  to  conduct  a  Cal- 
cutta in  connection  with  the  tournament,  and  because  of  rumors  that  other  hotels 
were  planning  a  Calcutta  in  connection  with  the  tournament,  Desert  Inn  decided  to 
hold  a  Calcutta  (II-R.   16-17); 

Mr.  Capps  strenuously  objected  to  a  Calcutta  linked  with  his  tournament,  and 
to  remove  his  objections  Desert  Inn  decided  to  pay  10  per  cent  of  the  Calcutta  pool 
to  a  recognized  charity,  the  Damon  Runyon  Fund  then  being  selected  (II-R.  17-18, 
22); 

the  directors  of  the  Damon  Runyon  Fund  wanted  a  guaranteed  amount  of 
$35,  000,  and  Desert  Inn  agreed  to  give  the  Fund  10  per  cent  of  the  pool  or 
$35,000,  whichever  was  the  greater  (II-R.  29); 

the  bettors  were  all  informed  that  10  per  cent  of  their  bets  would  be  paid  to 
the  Damon  Runyon  Fund  as  a  contribution  by  them  (II-R.  36-38,  Finding  of  Fact 
No.  VIII,  I-R.  44,   Ex.   1). 

Desert  Inn  considered  it  good  business  to  underwrite  the  difference  between 
the  bettors'  10  per  cent  of  the  pool  and  the  minimum  of  $35,  000  demanded  by  the 
Fund.     (n-R.  20.) 

These  objective  facts  prove  conclusively  that  the  Fund's  name  was  needed 
solely  to  offset  the  stigma  of  a  Calcutta  in  connection  with  the  tournament.     The 
Fund's  name  was  obviously  not  needed  to  insure  the  success  of  the  tournament. 
The  success  of  the  Tournament  of  Champions  depended  solely  on  the  continued  en- 
thusiastic support  of  Mr.  Capps,  the  creator  of  the  idea,  without  which  continued     1 
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the  PGA  would  attract  the  high  caliber  sportsmen  participants  and  spectators  needed 
to  insure  the  success  of  the  tournament. 

Having  agreed  to  be  a  guarantor  of  the  difference  between  10  per  cent  of  the 
Calcutta  pool  and  the  $35,  000  minimum,  Desert  Inn  had  no  reason  for  delaying  the 
pajonent  to  the  Fund  until  after  the  Calcutta  had  been  held.     Mr.   W^nchell's  desire 
for  as  much  publicity  as  possible  for  the  Fund  in  connection  with  the  Tournament  of 
Champions  as  well  as  with  the  Calcutta  fit  in  with  the  advertising  and  publicity 
program  of  Desert  Inn. 

In  1959  when  the  pool  for  the  first  time  reached,  and  exceeded,  $350,000, 
Desert  Inn  had  no  expense  in  connection  with  the  Calcutta.    Desert  Inn  considered 
the  advantages  from  a  Calcutta  worth  the  underwriting  cost  of  removing  the  Cal- 
cutta stigma  from  Mr.  Capps'  Tournament  of  Champions.     Since  customers  and 
friends  of  Desert  Inn  had  originally  requested  the  Calcutta,  all  bettors  were  in- 
formed that  10  per  cent  of  their  bets  would  be  contributed  by  them  to  the  Fund,  for 
which  they  would  be  entitled  to  a  charitable  contribution. 

If  Desert  Inn  had  not  decided  on  a  Calcutta,  it  would  not  have  had  to  spend 
$25,  675  of  its  own  funds  in  the  first  year  and  a  total  of  $100,  575  of  its  own  funds 
in  all  the  years  in  issue.     (When  in  1958  Desert  Inn  protested  a  proposed  deficiency 
of  more  than  $1,  020,  000  for  the  years  1953-1955,  its  guaranteed  expense  for  those 
years  in  excess  of  10  per  cent  of  the  Calcutta,  or  $61,  640,  was  obviously  not  a 
charitable  contribution,  as  contended  by  the  Government,  but  an  ordinary  and  nec- 
essary business  expense  (Ex.  4,  II-R.  98-99)  ,  and  the  deduction  was  ultimately 
allowed. 

The  annoiintinff  treatment  hv  Desert  Inn's  Certified  Public  Accountants  of  the 
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$35,  000  paid  in  advance  by  Desert  Inn  as  guarantor  and  of  the  10  per  cent  owed  to 

Desert  Inn  by  the  Calcutta  pool  for  the  charitable  contribution  made  by  Desert  Inn 

on  behalf  of  all  the  bidders,  is  irrelevant  for  purposes  of  this  case.    District 

Court  Finding  VIE  (I-R.  44)  states  that 

"The  remaining  ten  per  cent  was  contributed  by  the  bidders  to 
the  Damon  Runyon  Memorial  Fund  for  Cancer  Research.  " 

Since  Desert  Inn  advanced  the  10  per  cent  on  behalf  of  the  bidders,  the  repayment 
of  that  advance  was  so  treated  by  the  Certified  Public  Accountants  on  the  state- 
ment prepared  by  them  for  submission  to  the  Damon  Runyon  Fund. 

The  Government  argues  (Br.  20),  with  no  support  in  the  record,  that  in  sub- 
stance Desert  Inn's  position  with  respect  to  the  Calcutta  is  to  be  likened  to  a  de- 
partment store  that  runs  a  pool  and  keeps  10  per  cent  of  the  pool  to  help  defray 
the  cost  of  newspaper  advertisements  for  the  store.    The  District  Court's  finding 
is  exactly  contrary.     Finding  of  Fact  No.  VIII  states: 

".  .  .  .  Ninety  per  cent  of  all  sums  received  from  successful  bidders 
were  paid  into  the  pool  and  distributed  after  the  tournament  to  the 
winners  of  the  pool.     The  remaining  ten  percent  was  contributed 
by  the  bidders  to  the  Damon  Runyon  Memorial  Fund  for  Cancer  Re- 
search.   The  Desert  Inn  retained  no  percentage  of  the  sums  re- 
ceived and  made  no  charge  for  operating  the  pool.  "    (Emphasis 
supplied. ) 

The  District  Court  found  that  the  "remaining  ten  per  cent  was  contributed  by 

the  bidders  to  the  Damon  Runyon  Memorial  Fund  for  Cancer  Research.    The 

Desert  Inn  retained  no  percentage  of  the  sums  received  and  made  no  charge  for 

operating  the  pool.  "   There  is  no  support  either  in  the  record  or  the  findings  for 

the  Government's  statement  (Br.  21)  that 

"In  any  event,  whether  the  $35,  000  payment  was  for  sponsorship 
of  the  Tournament  or  for  sponsorship  of  the  Calcutta,  it  was  a 
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business  expense  and  the  Inn  was  repaid  a  part  of  that  expense 
with  its  ten  percent  share  of  the  pool.  "    (Emphasis  supplied. ) 

The  Government  has  spun  a  theory  out  of  thin  air  as  its  premise,  and  from  this 

premise,  contrary  to  the  record  and  the  District  Court's  findings,  the  Government 

concludes  (Br.  21)  that  this  "was  as  surely  a  direct  pecuniary  profit  to  the  Desert 

Inn  from  the  conduct  of  the  pool,  as  if  the  ten  percent  share  had  been  used  to  put 

the  putting  greens  in  shape  or  to  pay  a  part  of  the  electric  light  bill  in  the  Desert 

Inn's  Painted  Desert  Room  on  the  night  of  the  Calcutta  auction.  " 

The  Government  not  only  seeks  to  impose  the  wagering  tax  on  an  exempt  jx)ol, 
but  even  says  that  Desert  Inn  perpetrated  a  fraud  on  the  contributors  to  the  pool 
when  they  were  advised  they  could  take  a  charitable  deduction  for  the  10  per  cent 
that  was  being  paid  to  the  Damon  Runyon  Fund;  that  if  they  took  such  a  charitable 
contribution  they  would  have  been  guilty  of  tax  fraud,  since  they  were  in  effect  pay- 
ing for  the  electric  light  bill  in  the  Desert  Inn's  Painted  Desert  Room  on  the  night 
of  the  Calcutta  auction.     Merely  to  state  the  Government's  theory  of  a  direct  pe- 
cuniary profit  is  to  refute  it.     Desert  Inn  was  not  a  merchant  retaining  part  of  the 
pool  to  defray  a  portion  of  the  expenses  of  holding  the  event  but  a  trustee-obligee 
of  the  Calcutta;  a  trustee  as  to  the  90  per  cent  it  was  required  to  distribute  among 
the  winning  bettors  in  the  percentile  shares  previously  agreed  upon;  an  obligee  of 
all  the  bettors  as  to  the  10  per  cent  of  their  bets  which  it  had  already  paid  on  their 
behalf  to  the  Damon  Runyon  Fund  as  a  contribution,  for  which  the  bettors  were  en- 
titled to  a  charitable  deduction. 

The  District  Court  Finding  No.  XRI  (I-R.  45)  that  Desert  Inn  did  not  realize 
any  direct  financial  benefit  or  profit  from  the  Calcutta  pools  must  be  sustained 
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unless  clearly  erroneous.    It  is  submitted  that  this  finding  is  amply  supported  by 
the  record  and  is  clearly  correct. 

CONCLUSION 
The  judgment  of  the  District  Court  is  correct  and  should  be  affirmed. 


Respectfully  submitted, 

WILLIAM  SINGLETON 
J.  A.  DONNELLEY 


/s/     J.  A.  DONNELLEY 
Attorneys  for  Appellees 

CERTIFICATE 
I  certify  that,  in  connection  with  the  preparation  of  this  brief,  I  have  examinee 
Rules  18  and  19  of  the  United  States  Court  of  Appeals  for  the  Ninth  Curcuit,  and 
that,  in  my  opinion,  the  foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/   J.  A.  DONNELLEY 
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APPENDIX  A 

Internal  Revenue  Code  of  1939: 

SEC.  3285  (as  added  by  Sec.   471  (a),  Revenue  Act  of  1951, 
c.   521,65  Stat.   352).     TAX. 

(a)  Wagers.   -  There  shall  be  imposed  on  wagers,  as  defined  in  sub- 
section (b),  an  excise  tax  equal  to  10  per  centum  of  the  amount  thereof. 

(b)  Definitions.   -  For  the  purposes  of  this  chapter  - 

(1)  The  term  "wager"  means  (A)  any  wager  with  respect  to  a  sports 
event  or  a  contest  placed  with  a  person  engaged  in  the  business  of  accept- 
ing such  wagers.     (B)    any  wager  placed  in  a  wagering  pool  with  respect 
to  a  sports  event  or  a  contest,  if  such  pool  is  conducted  for  profit,  and 
(C)  any  wager  placed  in  a  lottery  conducted  for  profit. 

(2)  The  term  "lottery"  includes  the  numbers  game,  policy,  and  simi- 
lar types  of  wagering.     The  term  does  not  include  (A)  any  game  of  a  t>'pe 
in  which  usually  (i)  the  wagers  are  placed,  (ii)  the  winners  are  deter- 
mined, and  (iii)  the  distribution  of  prizes  or  other  property  is  made,  in 
the  presence  of  all  persons  olacing  wagers  in  such  game,  and  (B)  any 
drawing  conducted  by  an  organization  exempt  from  tax  under  section 
101,  if  no  part  of  the  net  proceeds  derived  from  such  drawing  inures  to 
the  benefit  of  any  private  shareholder  or  individual. 

(c)  Amount  of  Wager.  -  In  determining  the  amount  of  any  wager  for 
the  purposes  of  this  subchapter,  all  charges  incident  to  the  placing  of 
such  wager  shall  be  included;  except  that  if  the  taxpayer  establishes,  in 
accordance  with  regulations  prescribed  by  the  Secretary,  that  an  amount 
equal  to  the  tax  imposed  by  this  subchapter  has  been  collected  as  a  sepa- 
rate charge  from  the  person  placing  such  wager,  the  amount  so  col- 
lected shall  be  excluded. 

(d)  Persons  Liable  for  Tax.   -  Each  person  who  is  engaged  in  the 
business  of  accepting  wagers  shall  be  liable  for  and  shall  pay  the  tax 
under  this  subchapter  on  all  wagers  placed  with  him.     Each  person  who 
conducts  any  wagering  pool  or  lottery  shall  be  liable  for  and  shall  pay 
the  tax  under  this  subchapter  on  all  wagers  placed  in  such  pool  or  lottery. 

(26  U.S.  C.   1952  ed.  .   Sec.   3285). 
Internal  Revenue  Code  of  1954: 

SEC.   4401.     IMPOSITION  OF  TAX. 
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(a)  Wagers.   -  There  shall  be  imposed  on  wagers,  as  defined  in  Section 
4421,  an  excise  tax  equal  to  10  percent  of  the  amount  thereof. 

(b)  Amount  of  Wager.  -  In  determining  the  amount  of  any  wager  for 
the  purposes  of  this  subchapter,  all  charges  incident  to  the  placing  of 
such  wager  shall  be  included;  except  that  if  the  taxpayer  establishes, 

in  accordance  with  regulations  prescribed  by  the  Secretary  or  his  dele- 
gate, that  an  amount  equal  to  the  tax  imposed  by  this  subchapter  has 
been  collected  as  a  separate  charge  from  the  person  placing  such  wager, 
the  amount  so  collected  shall  be  excluded. 

(c)  Persons  Liable  for  Tax.   -  Each  person  who  is  engaged  in  the 
business  of  accepting  wagers  shall  be  liable  for  and  shall  pay  the  tax 
under  this  subchapter  on  all  wagers  placed  with  him.     Each  person,  who 
conducts  any  wagering  pool  or  lottery  shall  be  liable  for  and  shall  pay 
the  tax  under  this  subchapter  on  all  wagers  placed  in  such  pool  or  lottery. 

(26  U.S.  C.  1958  ed.  ,   Sec.  4401). 


SEC.  4421.     DEFINITIONS. 

For  purposes  of  this  chapter  - 

(1)  Wager.   -  The  term  "wager"  means  - 

(A)  any  wager  with  respect  to  a  sports  event  or  a  contest 
placed  with  a  person  engaged  in  the  business  of  accepting  such 
wagers, 

(B)  any  wager  placed  in  a  wagering  pool  with  respect  to  a  sports 
event  or  a  contest,  if  such  pool  is  conducted  for  profit,  and 

(C)  any  wager  placed  in  a  lottery  conducted  for  profit. 

(2)  Lottery.   -  The  term  "lottery"  includes  the  numbers  game, 
policy,  and  similar  types  of  wagering.    The  term  does  not  include  - 

(A)    any  game  of  a  type  in  which  usually 

(i)  the  wagers  are  placed, 

(ii)    the  winners  are  determined,  and 

(iii)  the  distribution  of  prizes  or  other  property  is  made,  in 
the  presence  of  all  persons  placing  wagers  in  such  game,  and 
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(B)  any  drawing  conducted  by  an  organization  exempt  from  tax 
under  sections  501  and  521,  if  no  part  of  the  net  proceeds  derived 
from  such  drawing  inures  to  the  benefit  of  any  private  shareholder 
or  individual. 

(26  U.S.  C.   1958  ed.  ,   Sec.  4221). 


Treasury  Regulations  132  (1939  Code): 

Sec.   325.20    Effective  period.     The  tax  on  wagers  imposed  by  section 
3285  is  effective  with  respect  to  wagers  placed  on  or  after  November 
1,   1951. 

Sec    325.21    Scope  of  tax,     (a)    Section  3285  imposes  a  tax  on  (1)  all 
wagers  placed  with  a  person  engaged  in  the  business  of  accepting  wagers 
upon  the  outcome  of  a  sports  event  or  a  contest;    (2)  any  wager  placed 
in  a  wagering  pool  with  respect  to  a  sports  event  or  a  contest,  if  such 
pool  is  conducted  for  profit;  and  (3)  any  wager  placed  in  a  lottery  con- 
ducted for  profit. 

(b)  A  person  is  engaged  in  the  business  of  accepting  wagers  if  he 
maizes  it  a  practice  to  accept  wagers  with  respect  to  which  he  assumes 
the  risk  of  profit  or  loss  depending  upon  the  outcome  of  the  event  or 
the  contest  with  respect  to  which  the  wager  is  accepted.    It  is  not  in- 
tended that  to  be  engaged  in  the  business  of  accepting  wagers  a  person 
must  be  either  so  engaged  to  the  exclusion  of  all  other  activities  or 
even  primarily  so  engaged.     Thus,  for  example,  an  individual  may  be 
primarily  engaged  in  business  as  a  salesman,  and  also  for  the  pur- 
pose of  the  tax  be  engaged  in  the  business  of  accepting  wagers. 

(c)  A  wagering  pool  conducted  for  profit  includes  any  scheme  or 
method  for  the  distribution  of  prizes  to  one  or  more  winning  bettors 
based  upon  the  outcome  of  a  sports  event  or  a  contest,  or  a  combina- 
tion or  series  of  such  events  or  contests,  provided  such  wagering 
pool  is  managed  and  conducted  for  the  purpose  of  making  a  profit. 

(d)  A  sports  event  includes  every  type  of  sports  event,  whether 
amateur,  scholastic,  or  professional,   such  as  horse  racing,  auto 
racing,  dog  racing,  boxing  and  wrestling  matches  and  exhibitions, 
baseball,  football,  and  basketball  games,  tennis  and  golf  matches, 
track  meets,  etc. 

(e)  A  contest  includes  any  type  of  contest  involving  speed,  skill, 
endurance,  popularity,  politics,  strength,  appearances,  etc.  .  such 
as  a  general  or  primary  election,  the  outcome  of  a  nominating 
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convention,  a  dance  marathon,  a  log  rolling,  wood  chopping,  weight 
lifting,  corn/husking,  beauty  contest,  etc. 


Treasury  Regulations  on  Wagering  Tax  (1954  Code): 
Sec.  44.4421-1    Definitions. 
(a)    Wager.     The  term  "wager"  means  - 

(1)  Any  wager  placed  with  a  person  engaged  in  the  business  of  ac- 
cepting wagers  upon  the  outcome  of  a  sports  event  or  a  contest; 

(2)  Any  wager  placed  in  a  wagering  pool  with  respect  to  a  sports 
event  or  a  contest,  if  such  pool  is  conducted  for  profit;  and 

(3)  Any  wager  placed  in  a  lottery  conducted  for  profit. 

(c)    Other  terms  used  - 

(1)    Wagering  pool.    A  wagering  pool  conducted  for  profit  includes 
any  scheme  or  method  for  the  distribution  of  prizes  to  one  or  more 
winning  bettors  based  upon  the  outcome  of  a  sports  event  or  a  contest, 
or  a  combination  or  series  of  such  events  or  contests,  provided  such 
wagering  pool  is  managed  and  conducted  for  the  purpose  of  making  a 
profit. 

(4)  Conducted  for  profit.      A  wagering  pool  or  lottery  may  be 
conducted  for  profit  even  though  a  direct  profit  will  not  inure  from  the 
operation  thereof.    A  wagering  pool  or  lottery  operated   with  the  ex- 
pectancy of  a  profit  in  the  form  of  increased  sales,  increased  attend- 
ance, or  other  indirect  benefits  is  conducted  for  profit  for  purposes 
of  the  wagering  tax. 

(26C.F.R.,   Sec.  44.4421.1). 
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APPENDIX  C 


Section  267  (a);  (b);  (c);  (d),  inclusive 

"  302  (c)  (2)  (B) 

"  318  (a) 

"  501  (c)  (16) 

"  503  (c) 

"  503  (i) 

"  521  (b)  (2) 

"  542  (a)  (2);  (c)  (6)  (D);  (c)  (7)  (B);  (c)  (8) 

"  543  (a)  (6);  (a)  (7) 

"  544  (a) 

"  552  (a)  (2) 

"  553  (a)  (5);  (a)  (6) 

"  544  (a) 

"  958  (a)  (2);  (b)  (2) 

"  1239  (a) 

"  1249  (e)  (2) 

"  1249  (b) 

"  1504  (d) 

"  1551  (a)  (2) 

"  1563  (e)  (2);  (e)  (3);  (e)  (4);  (e)  (5);  (e)  (6) 
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SUMMARY  OF  ARGUMENT 

1.  The  Iiivestig-ation  was  Far  Past  its  "Incipient 
Stages"  at  the  Time  of  the  May  14  Meeting,  and 
the  Accusatory  Stage  had  been  Reached. 

2.  The  Government  Agents  Deceived  Appellant  as  to 
the  Natiu'e  and  Ptirpose  of  the  May  14  Meeting. 

3.  The  Facts  in  the  Case  at  Bar  Distinguish  it  From 
Kohatsu  V.  United  States. 

4.  Dictimi  Contained  in  the  Kohatsu  Decision  is  Er- 
roneous and  Should  be  Corrected. 

5.  Irwin  v.  United  States  and  U.S.  v.  Konigsherg  are 
not  Applicable  to  the  Case  at  Bar. 

6.  Conclusion. 


1.  THE  INVESTIGATION  WAS  FAR  PAST  ITS  "INCIPIENT 
STAGES"  AT  THE  TIME  OF  THE  MAY  14  MEETING,  AND 
THE  ACCUSATORY  STAGE  HAD  BEEN  REACHED. 

It  is  the  Government's  position  that  the  accusatory 
stage  of  the  proceedings  against  appellant  had  not  yet 
been  reached  at  the  time  of  the  May  14  meeting.  In- 
deed, the  Government  suggests  that  the  investigation 
did  not  reach  the  accusatory  stage  imtil  the  special 
agent's  superiors  reviewed  the  case  or  until  the  grand 
jury  finally  returned  the  indictment  (Appellee's  Brief, 
pp.  11-12).  If  the  Court  agrees  with  this  argmnent, 
the  right  to  counsel  guaranteed  'by  the  Sixth  Amend- 
ment will  be  of  little  or  no  protection  to  taxpayers 
accused  of  fraud. 

Examinations  directed  at  determining  civil  tax  lia- 
bility are  ordinarily  commenced  and  conducted  by 
inter-nal  revenue  agents,  such  as  Revenue  Agent  Barr. 
Only  when  facts  are  discovered  indicating  probable 
fraud,  does  a  special  agent  of  the  Intelligence  Division 
enter  the  case.  U.S.  v.  Wolrich,  129  F.Supp.  528  (S.D. 
N.Y.  1955).  At  that  point,  the  whole  focus  of  the  in- 
vestigation undergoes  a  radical  change:  It  becomes 
primarily  concerned  with  obtaining  evidence  that  will 
support  criminal  charges  against  the  taxpayer,  and 
the  detennination  of  the  taxpayer's  civil  liability  is 
entirely  subordinated  to  this  purpose.  From  that  point 
on,  as  long  as  a  special  agent  is  involved,  he  is  in 
charge.  He  and  his  superiors  continue  in  charge  until 
the  criminal  aspects  of  the  matter  have  been  disposed 
of,  and  during  that  time  neither  discussion  nor 
settlement  of  the  civil  case  is  possible.   Murphy,  The 


Invest i(j(Uiv('  Procedure  for  Criminal  Tax  Evasion,  27 
Fordhairi  L.  Rev.  48,  58-59  (1958). 

In  some  cases  a  special  agent  particijjates  in  the 
iiivestii^ation  from  the  outset.  This  occurs,  for  ex- 
ample, wluui  an  inrormer  has  provided  information  to 
the  (xovernment.  In  other  cases,  a  special  a.jient  may 
enter  an  investig'ation  after  an  examination  has  heen 
commenced  but  before  the  existence  of  a  substantial 
tax  deficiency  has  been  established.  But  in  this  case, 
when  Special  Agent  Mott  entered  the  investigation 
Revenue  Agent  Barr  had  already  ascertained  that 
Rickey  had  omitted  from  his  1960  tax  return  stock 
sales  approximating  $102,000,  and  Barr  had  passed 
this  infomiation  on  to  Mott  as  a  basis  for  a  possible 
criminal  charge. 

The  Government  argues  that  the  constitutional  right 
to  coimsel  has  not  been  held  to  attach  "to  the  incipient 
stages  of  such  an  investigation"  (Brief,  p.  12).  But 
this  investigation  was  far  beyond  any  ''incipient 
stage."  The  first  element  of  the  felony  offense  of  tax 
evasion  had  already  been  established,  viz.,  the  exist- 
ence of  a  substantial  tax  deficiency.  Only  the  ele- 
ment of  wilfulness  remained  to  be  proved,  and  this 
was  exactly  what  Mott  proposed  to  do.  His  primary 
purpose  in  arranging  the  meeting,  as  he  admitted  at 
the  trial,  was  to  obtain  incriminating  statements  from 
Rickey  (R.T.  253,  lines  2-5). 

Barr,  acting  under  Mott's  direction,  called  Rickey 
and  arranged  for  his  presence  at  the  May  14  meeting 
in  such  a  manner  as  to  avoid  alerting  Rickey  to  the 


significant  change  that  had  occurred  in  the  nature  of 
the  proceedings.  He  deliberately  led  Rickey  to  believe 
that  the  meeting  was  being  held  to  afford  Rickey  an 
opportmiity  to  file  an  amended  return  and  pay 
additional  tax.  Mott  then  made  the  arrangements 
necessary  to  record  secretly  what  was  said  at  the 
conference. 

While  the  secret  taping  of  the  May  14  meeting  may 
not  (as  appellee  argues  at  page  13  of  its  Brief)  change 
the  context  in  which  Rickey's  statements  were  made, 
the  fact  that  Special  Agent  Mott  saw  fit  to  make  the 
recording,  and  to  make  it  secretly,  is  eloquent  testi- 
mony to  the  stage  the  proceedings  had  then  reached. 
Mott's  supposed  desire  to  obtain  an  accurate  recording 
of  the  conference  (Appellee's  Brief,  pages  12-13) 
affords  no  explanation  for  the  elaborate  secrecy  of 
the  maneuver,  any  more  than  do  his  other  explana- 
tions, namely,  that  he  wanted  to  test  the  equipment, 
and  that  he  wanted  to  protect  himself  from  a  possible 
false  charge  that  he  had  threatened  or  abused  Rickey 
(who  was  present,  by  himself,  at  a  conference  with 
three  Government  agents)  (R.T.  370). 

Under  cross-examination,  Mott  was  forced  to  admit 
that  all  of  these  alleged  purposes  could  have  been 
served  equall}^  well  if  he  had  told  Rickey  he  was  re- 
cording the  conference  (R.T.  371-372).  His  true 
reason  for  making  the  recording  secretly,  as  be  finally 
admitted  (R.T.  372,  lines  11-21 ;  374,  lines  16-19)  was 
to  establish  Rickey's  inconsistency  if  he  made  later 
statements  covering  the  same  subject  matter.  The 
purpose  was  directed  squarely  toward  obtaining  the 


evidence  of  wil ('illness  necessaiy  to  prove  the  criminal 
offense.  Mott  liad  reached  tlie  accusatory  stage  in  his 
investigation  of  Rickey. 


2.   THE  GOVERNMENT  AGENTS  DECEIVED  APPELLANT  AS 
TO  THE  NATURE  AND  PURPOSE  OF  THE  MAY  14  MEETING. 

Appellee  in  its  hrief  (page  13)  asserts  that  "...  ap- 
pellant was  fully  and  honestly  informed  of  the  situ- 
ation" on  May  14,  that  "There  is  nothing  deceitful 
about  the  use  of  the  tape"  and  that  "There  was  no 
deceit."  On  the  contrary,  the  evidence  showed  that 
the  Government  agents  deliberately  deceived  Rickey 
into  coming  to  the  conference  room  in  the  mistaken 
belief  that  he  would  be  meeting  with  Revenue  Agent 
Barr  and  his  superior  for  the  purpose  of  filing  an 
amended  return  for  the  year  under  audit  so  that  he 
could  pay  the  additional  tax  owing,  when  in  fact  he 
was  about  to  be  interrogated  and  his  answers  recorded 
without  his  knowledge  for  the  specific  purpose  of  con- 
structing a  criminal  case  against  him. 

Mott  knew  that  Barr's  last  communication  with 
Rickey  concerned  the  filing  of  an  amended  return  and 
the  pajdng  of  a  deficiency  (R.  362).  Mott  then  had 
Barr  arrange  the  meeting,  to  avoid  tippmg  Rickey  off 
to  the  fact  that  he  was  under  criminal  investigation. 
He  wanted  Rickey  to  conmiit  himself  to  statements 
before  he  realized  the  seriousness  of  the  investigation 
and  consulted  an  attorney.  In  addition,  Mott  directed 
Barr  to  have  Rickey  come  to  the  only  conference  room 
he  knew  was  "bugged." 


6 


Although  Mott  briefly  displayed  his  credentials  at 
the  conference,  he  did  not  adequately  introduce  him- 
self. He  did  not  mention  the  fact  that  as  a  special 
agent  of  the  Internal  Revenue  Service  he  was  con- 
cerned primarily  with  criminal  investigations,  and  did 
not  tell  Rickey  that  he  was  mider  criminal  investiga- 
tion. He  did  not  even  mention  the  words  "crime"  or 
''fraud"  (R.  262). 

Mott  had  previously  equipped  the  conference  room 
with  a  hidden  microphone.  Prior  to  the  meeting  with 
Rickey,  he  connected  the  microphone  with  a  tape  re- 
corder, which  he  installed  in  a  room  across  the  hall. 
The  Government  would  have  the  Court  believe  that 
this  was  a  "last  minute  decision",  but  Mott  testified 
that  to  complete  his  preparations  before  Rickey  ar- 
rived, he  had  to  nm  an  additional  wire  through  the 
hall,  out  a  window  and  into  an  adjoining  room  (R. 
368).  He  also  had  to  obtain  the  services  of  a  second 
special  agent  to  operate  the  recorder  (R.  376).  If  it 
was  a  "last  minute  decision",  it  was  still  a  well-con- 
sidered one. 

Appellee  makes  much  in  its  brief  (pp.  5-6,  13)  of 
the  fact  that  appellant  is  an  educated  and  experienced 
businessman.  The  evidence,  however,  is  uncontra- 
dicted that  appellant  was  not  aware  at  the  May  14 
conference  that  he  was  imder  criminal  investigation 
(R.  288) .  The  evidence  also  demonstrates  that  Special 
Agent  Mott  and  Revenue  Agent  Barr  sought  to  keep 
appellant  in  this  state  of  ignorance.  Appellant's  con- 
stitutional rights  should  not  be  contingent  upon  specu- 
lation as  to  how  much  he  inferred  from  Mott's  vague 


self-iiitrodiK'tioii.  Evori  an  oxporioncod  businessman 
sliould  not  1)0  presmned  to  understand  the  sij[^nficance 
of  the  distinction  between  a  revenue  agent  and  a 
special  agent,  a  distinction  of  which  many  attorneys, 
and  even  some  judges,  are  not  aware.  Nor  should  the 
Coiu't  assiuTic  that  ai)pell ant's  education  and  experi- 
ence adequately  prepared  him  for  the  May  14  con- 
ference. No  man  should  bo  made  to  act  as  his  own 
attorney  at  such  a  confrontation. 

Even  assuming,  for  the  purposes  of  argument,  that 
appellant  was  effectively  put  on  notice  that  he  was 
the  subject  of  a  criminal  investigation,  the  only  bear- 
ing such  knowledge  would  have  would  be  on  the  issue 
of  the  Government  agents'  deceit;  it  would  not  affect 
appellant's  right  to  counsel  once  the  accusatory  stage 
had  been  reached.  The  record  is  devoid  of  any  evi- 
dence to  support  a  conclusion  that  appellant  com- 
petently and  intelligently  waived  his  right  to  counsel 
(Johnson  v.  Zcrhst,  30-4  U.S.  458,  58  S.Ct.  1018 
(1938) ;  see  Appellant's  Opening  Brief  at  pages  27 
and  28). 


3.     THE  FACTS  IN  THE  CASE  AT  BAR  DISTINGUISH  IT  FROM 
KOHATSU  V.  UNITED  STATES. 

Appellee  contends  that  Kohatsu  v.  United  States, 

F.2d ,  No.  19,738,  decided  October  22,  1965, 

by  the  Ninth  Circuit  Court  of  Appeals,  is  dispositive 
of  this  appeal.  We  do  not  agree. 

In  Kohatsu,  appellant  argiied  that  the  accusatory 
stage  is  reached  in  a  tax  fraud  investigation  when: 
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involves  acts  of  deception  which  occurred  after  the 
special  agent  had  entered  the  case. 

In  U.S.  V.  Wolrich,  129  Fed.Supp.  528  (S.D.N.Y. 
1955),  the  Court,  ordered  a  hearing  to  determine 
whether  the  Government  agents  had  fraudulently  ob- 
tained permission  to  examine  the  taxpayer's  books 
and  records,  where  there  was  evidence  indicating  that 
when  the  revenue  agent  represented  to  the  taxpayer 
that  his  investigation  was  '"routine",  the  special  agent 
already  had  entered  the  case. 

The  situation  in  the  case  at  bar  thus  is  similar,  not 
to  Sclafani,  but  to  Wolrich.  Here  the  Government 
agents  deceived  appellant  as  to  the  nature  and  purpose 
of  the  May  14  meeting.  The  use  of  the  hidden  tape 
recorder  itself  was  an  act  of  stealth  and  trickery.  Any 
warning  inlierent  in  the  revenue  agent's  investigation 
was  successfully  muted  by  the  Government  agents' 
deceit. 


4.     DICTUM   CONTAINED   IN  THE   KOHATSU  DECISION  IS 
ERRONEOUS  AND  SHOULD  BE  CORRECTED. 

Kohatsu  does  not  control  the  case  at  bar,  because 
of  differences  in  the  facts  and  in  the  contentions  ad- 
vanced by  the  appellants.^  Moreover,  the  opinion  of 
the  Court  in  Kohatsu  ranged  far  beyond  the  narrow 
question  presented. 


^Should  the  division  hearing  this  appeal  at  bar,  however,  he  of 
the  opinion  that  the  opinion  in  Kohatsu  controls  the  appeal  at 
l)nr,  we  respectfully  suggest  that  the  panel  take  the  ne<'es.sary 
steps  for  a  hearing  en  banc.  Ellis  v.  Carter,  291  F.2d  270,  273, 
Note  3   (9th  Cir.  1961). 
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In  Kohnf.su  the  Court  held  that  tho  ])rocee(lin^  had 
not  reached  the  accusatory  stage  within  the  meaning 
of  the  Supreme  Court's  decision  in  Escohedo  and 
made  the  following  observation,  which  we  regard  as 
dictum : 

"In  taking  the  phrase  'focus  on  a  particular  sus- 
pect' out  of  context,  appellant  would  extend  the 
rule  of  Escohedo  beyond  any  logical  implication 
of  the  effect  of  that  decision.  The  Supreme  Court 
in  Escohedo  refeiTed  to  an  unsolved  crime.  The 
existence  of  the  crime  was  apparent.  The  police 
were  seeking  to  identify  the  offender.  The  accused 
had  been  taken  into  custody.  In  the  instant  case 
the  essential  question  to  be  determined  by  the  in- 
vestigations of  the  revenue  agents  was  whether  in 
fact  any  crime  had  been  committed.  The  accused 
had  not  been  indicted  or  arrested."  Kohatsu, 
swpra,  at  page  6. 

If  this  means  that  the  accusatory  stage  is  not 
reached  in  a  tax  investigation  mitil  (a)  the  Govern- 
ment agents  have  determined  that  a  crime  has  been 
committed,  or  (b)  the  accused  has  been  indicted  or 
arrested,  we  respectfully  suggest  that  the  Court's 
reasoning  is  erroneous. 

The  Court's  comiments  regarding  the  nature  of  the 
investigation  in  Kohotsn  appl}^  equalh'  to  almost  all 
investigations  of  suspected  tax  evasion.  As  the  Court 
noted  in  Kohatsu,  such  investigations  differ  from  the 
usual  police  inquiry  (see  also  Appellant's  Opening 
Brief  at  p]).  20-21),  It  is  almost  invariably  true  in  tax 
cases  that  the  identity  of  the  taxpayer  is  known  from 
the  beginning,  that  the  purpose  of  the  investigation 
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is  to  determine  whether  he  has  committed  a  criminal 
offense,  and  that  the  accused  taxpayer  is  not  taken 
into  custody  until  after  indictment. 

To  apply  the  rule  of  Escohedo  in  such  a  way  as  to 
conclude  that  the  right  to  counsel  is  not  present  in  tax 
cases  until  the  special  agent  has  concluded  that  a 
crime  has  been  committed,  or  perhaps  until  the  tax- 
payer has  been  indicted  or  arrested,  would  emasculate 
the  Sixth  Amendment's  guarantee  to  an  accused  of  the 
assistance  of  coimsel  '*at  every  step  of  the  proceedings 
against  him"  [Powell  v.  Alabama,  287  U.S.  45,  69 
(1932)],  in  all  criminal  cases  involving  administrative 
investigations. 

Surely  if  Escobedo  had  acknowledged  the  fact  that 
he  had  shot  diGerlando,  but  had  claimed  that  he  acted 
in  self-defense  or  as  a  result  of  temporary  insanity, 
the  accusatory  stage  of  the  proceeding  would  still 
have  been  reached  during  the  police  station  interroga- 
tion described  in  that  case.  But  the  dictum  in  Kohatsu 
would  indicate  a  contraiy  conclusion,  because  there 
could  have  been  no  "crime"  committed  unless  Esco- 
bedo  had  the  requisite  intent  and  capacity.  Similarly, 
in  an  investigation  of  a  suspected  conspiracy  to  violate 
the  anti-trust  laws,  the  right  to  coimsel  guaranteed  by 
the  Sixth  Amendment  may  well  mature  before  the  De- 
partment of  Justice  concludes  that  a  crime  in  fact  has 
been  committed. 

The  trouble  is  that  the  dictmn  in  Kohatsu  argues 
too  much.  The  right  to  counsel  should  not  be  held  to 
await  a  final  determination  by  the  authorities  that  a 
"crime"  has  been  committed,  but  should  be  held  to 
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matuT'o  wlicn  the  criminal  investigators  discover  facts 
indicatirif^  that  a  crime  has  been  committed,  the  events 
and  transactions  constituting  the  suspected  crime  are 
established  with  pai-ticularity,  and  the  investigatoi-s 
begin  to  interrogate  the  chief  suspect  in  order  to 
accumulate  evidence  of  guilt. 

Similarly,  the  suggestion  in  Kohatsu  that  the  right 
to  coimsel  may  not  mature  until  the  accused  has  been 
indicted  or  arrested  is  a  conclusion  not  warranted  by 
the  reasoning  of  the  Supreme  Court  in  Mmsiali  and 
Escohedo.  Although  it  is  true  that  the  defendant  in 
Massiah  had  been  indicted,  and  the  defendant  in  Esco- 
hedo had  been  taken  into  custody,  it  does  not  follow 
that  the  right  to  counsel  is  giiaranteed  only  after  in- 
dictment or  arrest. 

A  careful  reading  of  the  Supreme  Court's  opinion 
in  Escohedo  reveals  that,  contrary  to  appellee's  asser- 
tion in  its  brief  (page  12),  the  Court  was  not  con- 
cerned solely  with  the  potential  for  coercion  implicit 
in  secret,  unmtnessed  police  interrogations.  If  that 
had  been  the  Court's  sole  concern,  it  could  have 
elaborated  the  "volimtary  confession"  doctrine  under 
the  due  process  clause  of  the  Fourteenth  Amendment 
by,  for  example,  requiring  affinnative  proof  by  the 
prosecution,  through  the  testimony  of  a  disinterested 
on-the-spot  witness,  that  no  coercion  was  used.  In- 
stead, the  Court  in  Escohedo  pointed  out  the  e\'idence 
with  which  the  police  confronted  Escohedo  during  the 
interrogation,  and  noted  that  in  such  a  situation  an 
accused  w^ould  be  motivated  to  speak  bec<ause  silence 
would  be  considered  an  admission  of  guilt  and  because 
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lie  would  want  to  remove  suspicion  from  himself  by 
denying  the  accusations.  The  Court  then  declared : 
'^The  'guiding  hand  of  coimsel'  was  essential  to 
advise  petitioner  of  his  rights  in  this  delicate  situ- 
ation. This  was  the  'stage  when  legal  aid  and 
advice'  were  most  critical  to  petitioner.  .  .  .  What 
happened  at  tliis  interrogation  could  certainly 
'affect  the  whole  trial,'  .  .  ."  Escobedo  v.  lUinois, 
378  U.S.  at  486,  84  S.Ct.  at  1762. 

For  appellant  Rickey  to  have  remained  silent  or  to 
have  refused  to  cooperate  with  the  agents  during  the 
May  14  interrogation  similarly  would  have  been  sus- 
picious. The  questions  asked  and  the  admissions  se- 
cured by  Special  Agent  Mott  on  that  occasion  were 
as  crucial  in  Rickey's  case  as  the  police  interrogation 
in  Escohedo.  When  Rickey  arrived  at  that  conference, 
unaware  that  he  was  under  criminal  investigation  and 
that  his  answers  were  being  recorded  for  use  against 
him  at  his  subsequent  trial,  his  need  for  the  assistance 
of  legal  coimsel  was  as  gi'eat  as  that  of  Danny  Esco- 
bedo  when  he  w^as  imder  police  interrogation. 

The  fact  that  an  accused  is  not  in  custody  should 
not  preclude  his  right  to  coimsel.  See  Enker  and 
Elsen,  Counsel  for  the  Suspect,  49  Minn.  L.Rev.  47, 
75-76  (1964). 

"Coimsel  does  not  only  serve  the  fimction  of  pro- 
\dding  technical  aid;  he  is  also  a  needed  buffer  at 
the  point  of  confrontation  between  the  state  and 
the  accused,  put  there  because  the  accused  is 
incapable  of  defending  himself  in  this  moment  of 
stress.  Wlien  the  Bill  of  Rights  was  ])ut  into 
effect,  its  draftsmen  recognized  that  the  crucial 
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point  of  c'onfi'ontation  was  at  tTi'al.  Tho  invcstij^a- 
tivo  process,  on  tho  otlior  hand,  was  privato;  state 
and  accused  did  not  meet  until  the  trial.  Now  the 
invosti^ativo  process  is  in  the  hands  of  the  state, 
and  the  state  and  the  accused  meet  during 
interrogation  .  .  .  If  the  standards  of  the  Framers 
are  to  he  enforced  iti  modern  times,  these  stand- 
ards must  he  applied  at  the  critical  point  in  the 
criminal  process,  no  matter  where  in  the  process 
that  critical  point  moves.  Comment,  ConmseJ  at 
Interroc/atiou,  73  Yale  L.J.  1000,  1048"  (Em- 
phasis added). 

In  re  Grohan,  352  U.S.  330,  77  S.Ct.  510  (1956), 
decided  nearly  ten  years  ago,  u])held  by  a  five  to  four 
vote  the  power  of  an  Oliic^  f^vv  marshal  to  interrogate 
the  prime  sus])ects  in  an  "administrative  investiga- 
tion" of  suspected  arson.  There,  as  here,  those  interro- 
gated were  not  in  custody  at  the  time  of  interrogation : 
there,  as  here,  the  purpose  of  the  interrogation  was  to 
determine  whether  a  crime  had  in  fact  l)een  com- 
mitted; there,  as  here,  the  accused  claimed  a  denial  of 
coimsel. 

In  dissenting  in  that  case,  Mr.  Justice  Black  stated: 
*'It  may  be  that  the  type  of  interrogation  which 
the  Fire  Marshal  and  his  de])uties  are  authorized 
to  conduct  would  not  technically  fit  into  the  tradi- 
tional category  of  formal  criminal  proceedings, 
but  the  substantive  eifect  of  such  interrogation 
on  an  eventual  criminal  ]U'osecution  of  the  ]ierson 
questioned  ca.n  be  so  great  that  he  should  nt^t  be 
compelled  to  give  testimou}-  when  he  is  dei>rive<l 
of  the  advice  of  counsel.  Tt  is  quite  ]iossil)le  that 
the  comiction  of  a  person  charged  \\\\\\  arson  or 
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a  similar  crime  may  be  attributable  largely  to  his 
interrogation  by  the  Fire  Marshal.  The  right  to 
use  counsel  at  the  formal  trial  is  a  very  hollow 
thing  when,  for  all  practical  purposes,  the  convic- 
tion is  already  assured  by  pre-trial  examination. 
352  U.S.  at  344,  77  S.Ct.  at  519. 

".  .  .  (T)he  Fire  Marshal's  interrogation  is,  and 
apparently  was  intended  to  be,  an  important  and 
integral  part  in  the  prosecution  of  the  persons  for 
arson  or  a  similar  crime.  The  rights  of  a  person 
who  is  examined  in  connection  with  such  crimes 
should  not  be  destroyed  merely  because  the  in- 
quiry is  given  the  euphonious  label  'administra- 
tive.' "  Id.  at  349,  521. 

We  submit  that  the  dissenting  opinion  of  Mr. 
Justice  Black  is  now  the  majority  view  of  the 
Supreme  Court.  The  majority  opinion  of  the  Court  in 
In  re  Grohan  balanced  the  right  to  coimsel  against  the 
public  interest  in  fire  prevention  in  order  to  determine 
whether  the  deprivation  of  coimsel  was  contrary  to 
' '  f imdamental  principles  of  liberty  and  justice."  352 
U.S.  supra,  at  344,  77  S.Ct.  at  514.  Gideon  v.  Wain- 
wright,  372  U.S.  335,  83  S.Ct.  792  (1962)  imdermined 
such  a  balancing  test  by  holding  the  right  to  counsel 
itself  to  be  one  of  the  "fundamental  rights"  of  the 
Constitution. 

In  Hamiali  v.  Larche,  363  U.S.  420,  80  S.Ct.  1502 
(1960),  Southern  voting  registrars  challenged  the 
constitutionality  of  the  ]irocedural  rules  of  the  Civil 
Rights  Commission.  In  upholding  the  Commission's 
rules,  the  Court  took  care  to  describe  the  Commis- 
sion's f mictions  as  investigative  and  fact-&iding-  for 
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legislative,  as  opposed  to  adjudicative,  purposes. 
TIannali  v.  Lnrche,  supra,  363  U.S.  at  441,  80  S.Ct.  at 
1514.  AItli()U,i;li  the  Commission  cited  In  re  Groban 
in  support  of  its  position,  the  Coui-t  deelijied  to 
discuss  the  case,  commenting  witli  rej^ard  to  Jn  re 
Grohnu  and  its  companion  case,  Anonymous  v.  Baker, 
360  U.S.  287,  79  S.Ct.  1157  (1956) :  "Each  of  u.s  who 
participated  in  those  cases  adheres  to  tlie  view  which 
he  subscribed  therein."  Hannah  v.  Larch r.  supra,  363 
U.S.  at  451  Note  31,  80  S.Ct.  at  1915  Note  31.-  Finally, 
the  majority  oprnion  of  Escohedo,  which  the  four 
Justices  dissenting-  in  In  re  Groban  joined,  cited  Mr. 
Justice  Black's  dissenting  ohservation  that  the  '"right 
to  us(^  counsel  at  the  fomial  trial  [would  be]  a  very 
hollow  thing  [if],  for  all  practical  puiT^oses,  the  con- 
viction is  already  assured  by  pre-trial  examination." 
In  re  Groban,  supra,  352  U.S.  at  344,  77  S.Ct.  at  519, 
cited  in  Escobedo  v.  Illinois,  supra,  378  U.S.  at  487- 
488,  84  S.Ct.  at  1763. 


2Tho  ooncnrrinsr  opinion  of  Mr.  Jus+ico  Frankfurter  in  Hannah 
V.  La  relic,  .fupra]  363  U.S.  at.  486,  80  S.Ct.  at  1542,  susrgests  a 
possi]>le  distinction  between  In  re  Groban  and  the  appeal  at  bar. 
He  .stated  tliat  in  In  re  Grnhan  "the  es.sential  pnrpose  of  the  Fire 
Marshal's  inquiry  was  not  to  adjudicate  individual  responsibility 
for  the  fire  lint  to  pursue  a  lesri-slative  policy  of  fire  piTvention 
through  the  discoverv  of  the  orioins  of  fires."  Hannah  v.  Larehe. 
supra.  363  U.S.  at  491,  80  S.Ct.  at  I54rx  The  contrarx-  is  true  of 
the  ca.se  at  bar.  Special  Asrent  ]\Iott's  in^iuiry  was  an  essential 
part  of  a  process  for  adjudicatin-j  appellant's  responsibility  under 
the  tax  laws. 
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5.     IRWIN  V.  UNITED  STATES  AND  U.  S.  v.  KONIGSBERG  ARE 
NOT  APPLICABLE  TO  THE  CASE  AT  BAR. 

Invin  V.  United  States,  338  F.2d  770  (9th  Cir. 
1964) ,  cited  by  the  Government  at  page  10  of  its  brief, 
is  not  comparable  to  the  case  at  bar.  In  that  case,  the 
defendants  claimed  that  the  right  to  counsel  attached 
in  two  instances.  The  second  was  at  a  conference  at 
which  the  defendant's  counsel  was  present.  The  first 
occurred  when  a  postal  inspector  submitted  b^^  mail 
to  appellants  an  in^dtation  for  an  offer,  in  order  to 
determine  whether  they  were  then  engaged  in  an  im- 
lawful  activity.  The^  CoiTrt  has  never  held  it  to  be  a 
deprivation  of  a  constitutional  right  for  a  law  enforce- 
ment officer  to  make  inquiry  in  order  to  determine 
whether  a  crime  is  then  being  committed.  Cf.  Lopez  v. 
United  States,  373  U.S.  427,  83  S.Ct.  1381  (1963). 

In  United  States  v.  Konigsherg,  336  F.2d  844  (3rd 
Cir.  1964),  also  cited  by  the  Government,  the  trial 
court  specifically  found,  after  disputed  testimony,  that 
the  defendant  had  been  advised  of  his  right  to  counsel. 
In  the  case  at  bar  it  is  undisputed  that  appellant  was 
not  so  advised. 
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CONCLUSION 

Tlie  judginoiit  of  the  District  Coin-t  should  be  re- 
versed and  a  new  tnal  gi-antcd. 

Dated,  Oakland,  California, 
November  24,  1965. 

Respectfully  submitted, 

JOHNSTOX  &  Pr.ATT, 

Martin  Minney, 
By  J.  Richard  John.si'on, 
Neil  F.  Horton, 
Attorneys  for  Appellant. 


1  certify  that,  in  connection  A^nth  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  tJae  foregoing  brief  is  in  full 
compliance  with  those  rules. 

J.  Richard  Johnstox, 
Attorney. 
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No.  20,292 

IN  Til  K 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Kenneth  R.  Rickey, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  OPENING  BRIEF 


STATEMENT  OF  JURISDICTION 

By  ail  iiidictiiient  filed  in  tlic  United  States  District 
Court  for  the  Northern  District  of  California  on  Sep- 
tember 9,  1964  (C.T.  1),^  appellant  was  charged  in  two 
counts  with  violations  of  Section  7201  of  the  Internal 
Revenue  Code  (26  U.S.C,  Section  7201)  by  filing  false 
and  fraudulent  income  tax  returns  for  the  years  1960 
and  1961  with  the  District  Director  of  Internal  Revenue 
at  San  Francisco,  California  (C.T.  2-3).  The  District 
Court  had  jurisdiction  under  18  U.S.C,  Section  3231, 
and  Rule  18,  Federal  Rules  of  Criminal  Procedure. 
Appellant  was  acquitted  on  the  first  count  but  con- 


iThrouglumt  this  brief,  references  to  the  Clerk's  Transcript 
will  be  designated  by  "C.T.",  and  references  to  the  Reporter's 
Transcript  will  be  designated  by  "R.T." 


victed  on  the  second  count  alleged  in  said  indictment 
(C.T.  4),  and  by  final  judgment  of  May  21,  1965, 
was  fined  $7,500.00  and  was  placed  on  probation  for 
a  period  of  26  weeks,  mth  a  condition  of  probation 
being  that  appellant  place  himself  in  the  custody  of 
the  United  States  Marshal  each  Friday  evening  for 
26  consecutive  weeks  and  remain  in  said  custody 
for  a  period  of  48  hours  on  each  such  weekend  (C.T. 
6).  Appellant  filed  notice  of  appeal  to  this  Court  on 
May  28,  1965  (C.T.  7).  The  appeal  was  timely.  Rule 
37(a),  Federal  Rules  of  Criminal  Procedure.  This 
Court  has  jurisdiction  to  review  the  final  judgment 
of  the  District  Court.  28  U.S.C,  Sections  1291,  1294. 


STATEMENT  OF  THE  CASE 
Appellant,  Kenneth  R.  Rickey,  was  indicted  on  Sep- 
tember 9,  1964,  on  two  counts  under  Section  7201  of 
the  Internal  Revenue  Code  (26  U.S.C,  Section  7201). 
The  indictment  alleged  that  appellant  had  understated 
his  and  his  wife's  taxable  income  and  income  tax 
liability  as  follows: 

1960  1961 

Taxable  income  reported  $110,945.00  $24,312.00 

Correct  taxable  income  147,027.00  38,794.10 

Income  tax  liability  reported  49,819.00  6,653.00 

Correct  income  tax  liability  67,954.00  13,594.79 

The  evidence  showed  that  the  follomng  items  of 
income  had  l^een  omitted  from  the  tax  returns  filed 
by  appellant: 


1960 

Long-term  capital  g-ain  fr-om 
sal(^  of  (iciicTal  Tolopliono  & 

Electronics  (Jorj).  stock  Total  gain     $72,254.01 

50%  taxable     $36,127.00 

1961 

Long-tenn  capital  (jcdn  from  sale  of  stock: 


Coca-Cola  Co. 
Island  Creek  Coal  Co. 
General  Telephone  &  El 

ectronics  Corp. 

Total  gain 
50%  taxable 

Tot 

$  3,623.84 

341.46 

15,051.31 

5,017.10 

5,017.10 

$29,050.81 
$14,525.00 

Dividend  income: 
Coca-Cola  Co. 
Island  Creek  Coal  Co. 

$  60.00 
75.00 

al    $135.00 

The  foregoing  data  are  summarized  in  computations 
made  by  the  witness  Forrest  Calkins,  a  Technical  Ad- 
visor of  the  Internal  Revenue  Sei^vice  (Ex.  36,  37). 
At  the  conclusion  of  the  evidence,  the  parties  stipu- 
lated that  the  amounts  of  income  set  forth  above  had 
been   omitted   from   appellant's  returns    (R.T.   650). 

The  juiy  found  appellant  not  guilty  of  count  one 
of  the  indictment  but  guilty  of  count  two   (C.T.  4). 

During  the  trial,  appellant  objected  to  the  intro- 
duction of  evidence  of  any  statements  that  appellant 
made  to  Internal  Revenue  Service  agents  at  a  con- 


ference  lield  on  May  14,  1962,  in  the  Internal  Revenue 
Offices,  and  moved  to  suppress  such  evidence  on  the 
gTound  that  said  statements  were  taken  in  depriva- 
tion of  appellant's  right  to  counsel  guaranteed  by  the 
Sixth  Amendment  to  the  United  States  Constitution 
(R.T.  239,  305,  313).  The  Court  below  overruled  the 
objection  and  denied  the  motion  to  suppress  (R.T. 
306).  The  specification  of  error  is  addressed  to  this 
ruling. 

The  Internal  Revenue  Service  began  its  investiga- 
tion of  appellant's  tax  returns  for  the  year  1960  in 
early  April,  1962,  when  Internal  Revenue  Agent  Ber- 
ton  J.  Barr  conmienced  an  audit  of  appellant's  returns 
for  that  yeai'  (R.T.  174).  On  April  19,  1962,  Revenue 
Agent  Barr  Avrote  appellant  a  letter  requesting  an 
iiitei-^dew  (R.T.  175).  Appellant  responded  by  tele- 
phone a  few  days  later  and  he  and  Revenue  Agent 
Barr  arranged  for  Barr  to  come  to  appellant's  home 
in  order  to  examine  appellant's  tax  return  and  sub- 
stantiating documents  (R.T.  175-176), 

On  April  26,  at  appellant's  home.  Revenue  Agent 
BaiT  told  appellant  that  he  wanted  to  compare  the 
dividends  appellant  had  reported  on  his  1960  tax  re- 
turn with  the  shares  of  stock  appellant  owned  and 
to  compare  the  income  as  shown  on  the  tax  return 
with  the  deposits  in  appellant's  bank  account,  as  re- 
corded in  appellant's  bank  statements  (R.T.  176-177). 
Appellant  responded  to  Barr's  request  for  in£oi-ma- 
tion  regarding  the  stock  shares  by  providing  Barr 
with  a  ledger  containing  the  dividend  information 
(R.T.   178).   Appellant   and  Barr   then   computed   a 


proposed  additional  tax,  ineliidino;  intorost  to  date, 
which  appellant  at^rced  to  pay  when  ]5aiT's  findings 
were  approved  by  his  superiors  (R.T.  180). 

When  Harr  returned  to  his  office,  however,  he 
was  unable  to  reconcile  the  dividends  as  shown  on 
the  returns,  plus  the  additional  information  appellant 
had  i^iven  him,  with  the  total  number  of  shares  owaied 
(R.T.  181).  Revenue  Ag-ent  Barr  then  wrote  to  appel- 
lant on  April  30,  infonnint;  him  of  this  discrepancy 
(R.T.  183-185),  and  on  May  8,  appellant  telephoned 
Barr  and  informed  him  that  he  had  forgotten  to 
repoit  the  sale  of  1300  shares  of  General  Telephone 
stock  at  a  total  selling-  price  of  approximately  $102,- 
000.00  (R.T.  186).  Immediately,  Revenue  Agent  Barr 
made  another  appointment  and  the  next  day  he  went 
to  see  appellant  at  his  residence  (R.T.  186). 

Barr's  second  meeting  with  appellant  at  his  home 
lasted  between  one  and  two  hours  (R.T.  282).  Appel- 
lant had  prepared  an  analysis  of  the  sales  of  General 
Telei)hone  stock  with  the  dividends  (R.T.  283).  Ap- 
pellant and  Barr  went  over  the  worksheet  and  analy- 
sis in  detail,  while  appellant  attempted  to  explain  the 
omission  of  the  General  Telephone  stock  sales  from  his 
1960  return.  At  the  end  of  the  interview,  appellant 
stated  that  he  would  like  to  file  an  amended  return 
and  pay  the  tax  deficiency  (R.T.  284,  524).  Barr  in- 
formed appellant  that  he  wanted  to  discuss  this  mat- 
ter with  his  superiors  and  that  he  would  call  appellant 
as  soon  as  he  had  discussed  it  with  them  (R.T.  284). 

On  returning  to  his  office,  Revenue  Agent  Barr 
reported  to  Glemi  Adrian,  head  of  the  fraud  gToup 


of  the  Audit  Division  of  the  Internal  Revenue  Serv- 
ice (R.T.  250,  356-358).  Adrian  sent  Barr  to  the  office 
of  Marc  P.  Mott,  a  Special  Agent  of  the  Intelligence 
Division  (R.T.  250).  It  is  the  function  of  the  Intelli- 
gence Division  of  the  Internal  Revenue  Service  to 
investigate  possible  ciiniinal  violations  of  the  Internal 
Revenue  Code  (R.T.  359).  Special  Agent  Mott  learned 
that  Revenue  Agent  Barr,  in  his  examination  of  ap- 
pellant's 1960  tax  return,  had  discovered  that  appel- 
lant had  failed  to  report  over  $100,000.00  in  sales  of 
General  Telephone  &  Electronics  Corp.  stock;  that 
Revenue  Agent  BaiT  had  the  details  of  the  total  sell- 
ing price,  the  gain  and  the  amount  of  the  tax  in- 
volved; and  that  appellant  had  admitted  this  (R.T. 
358).  Special  Agent  Mott  knew  that  appellant  had 
talked  mth  Revenue  Agent  Barr  about  filing  an 
amended  return  (R.T.  362). 

Mott  instructed  BaiT  to  suspend  his  investigation 
of  appellant's  return  (R.T.  235,  362)  and  told  Barr 
to  telephone  appellant  and  ask  him  to  come  to  the 
twenty-first  floor  at  100  McAllister  Street,  San  Fran- 
cisco (R.T.  363).  The  conference  room  on  the  21st 
floor  at  100  McAllister  Street  was  equipped  with  a 
hidden  microphone,  which  Mott  himself  had  installed 
a  week  or  so  previously  (R.T.  255).  It  was  the  only 
room  Mott  knew  to  be  so  equipped  (R.T.  257).  Mott 
did  not  tell  Ban-  to  advise  appellant  that  a  special 
agent  of  the  Intelligence  Division  wanted  to  meet 
vnth  him  (R.T.  235). 

On  the  same  or  following  day.  Revenue  Agent  Barr 
called  appellant  and  arranged  for  the  conference.  Barr 


told  appellant  that  ho  had  discussed  the  matter  with 
his  superiors,  that  it  would  be  satisfaetoiy  for  appel- 
lant to  file  an  amended  return  and  pay  the  additional 
tax  owing  for  1960,  and  that  he  and  Mr.  Grlenn  Adrian 
would  be  present  at  the  conference  (R.T.  285,  524). 
Jiarr  told  appellant  to  i?o  to  the  21st  floor  at  100 
McAllister  Street,  but  he  made  no  reference  to  the 
Intelligence  Division,  to  any  special  agent,  to  a  fraud 
investigation,  or  to  a  possi))le  criminal  prosecution 
(R.T.  524-525). 

Although  it  is  not  a  routine  practice  to  tape-record 
secretly  what  is  said  in  a  conference  (R.T.  255), 
shortly  before  appellant  was  scheduled  to  arrive  for 
his  conference  with  Barr  and  Adrian,  Special  Agent 
Mott  connected  a  tape-recorder  in  a  nearby  room  to 
the  hidden  microphone  which  he  had  previously  placed 
inside  a  telephone  terminal  box  in  the  conference  room 
(R.T.  254-255,  363-364).  To  complete  his  preparations, 
Mott  ran  an  additional  wire  down  the  hall,  out  the 
window  and  back  into  another  room  (R.T.  367-368), 
where  he  stationed  Special  Agent  Hilkie  to  operate  the 
tape-recorder  (R.T.  376).  On  only  one  other  occasion 
did  Mott  use  the  hidden  tape-recorder  (R.T.  270). 

Special  Agent  Mott's  objective  at  the  May  14  meet- 
ing was  to  question  appellant  regarding  the  circum- 
stances behind  the  unreported  sales  of  the  $ltX),000.(X) 
worth  of  General  Telephone  stock.  Mott  had  not  yet 
reached  a  definite  conclusion  to  prosecute  appellant. 
He  testified  that  his  specific  purjxise  for  interrogating 
appellant  was  to  obtain  incriminating  statements,  if 
possible,  and  to  listen  to  any  possible  explanations 
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(R.T.  252-253).  Among-  the  several  reasons  Special 
Agent  Mott  gave  for  secretly  tape-recording  his  ques- 
tioning of  appellant  were  that  he  wished  to  test  the 
truthfulness  of  appellant,  that  he  anticipated  ques- 
tioning appellant  in  the  futui-e  and  comparing  the 
consistency  of  appellant's  subsequent  answers  with  the 
answers  appellant  would  give  at  their  first  confronta- 
tion, and  that  he  wanted  to  be  able  to  prevent  appel- 
lant from  ever  being  able  to  demonstrate  anything  to 
the  contrary  of  his  first  statement  (R.T.  372,  374). 
Special  Agent  Mott  secretly  records  conferences  with 
taxpayers  when  he  believes  that  the  taxpayer  may 
make  an  admission  or  explanation  and  that,  at  a  later 
time,  the  taxpayer  may  change  his  testimony  (R.T. 
271). 

Appellant  arrived  at  the  May  14  meeting  for  the 
pui'pose  of  filing  an  amended  return,  and  he  took 
with  him  a  check  to  pay  the  additional  tax  owing 
(R.T.  296).  Appellant  was  not  accompanied  by  coun- 
sel. He  had  not  contacted  an  attorney  in  connection 
with  the  tax  investigation  because  he  did  not  feel  that 
he  had  any  reason  for  doing  so  (R.T.  287).  He  was 
not  aware  that  there  was  a  question  of  fraud  in  his 
case  or  that  his  case  might  involve  possible  criminal 
prosecution  (R.T.  288).  He  had  had  no  contact  with 
any  special  agent  of  the  Intelligence  Division  prior 
to  May  14,  1962,  he  did  not  know  what  a  special  agent 
was  or  what  his  functions  were,  and  he  had  never 
known  of  an  audit  involving  the  Intelligence  Division 
(R.T.  287-289).  He  did  not  know  that  the  Intelligence 
Division  was  pai-ticularly  concerned  with  tax  fraud 


or  that  it  was  f'rcqnoTitly  involved  in  casos  whoro  erim- 
inal  jn-oseciition  was  under  consideration  (R.T.  288). 
Appellant  eanie  to  the  meeting,  expecting  to  meet 
Revenue  A,t;(Mit  l>arr  and  (ileiiii  Adrian,  whom  he 
assumed  to  be  IJarr's  supei-ior  (R.T.  289,  525). 

On  being'  introduced,  Special  Agent  Mott  showed 
appellant  his  pocket  credentials  as  a  si)ecial  agent, 
which  appellant  glanced  at  only  briefly  (R.T.  286). 
Appellant  assumed  that  Special  Agent  Mott  wa.s  there 
as  Mr.  Barr's  superior  (R.T.  536).  Mott  told  appel- 
lant that  he  was  a  special  agent  in  the  Intelligence 
Division  and  that  it  was  his  job  to  detennine  whether 
appellant  had  wilfully  failed  to  report  a  substantial 
amount  of  capital  gain  on  his  1960  return  (R.T.  261). 
Mott  informed  ap})(^llant,  "that  he  did  not  have  to 
answer  any  of  my  questions  or  give  me  any  documents 
or  records  if  he  felt  such  action  would  tend  to  in- 
criminate him,  and  that  if  he  did  answer  any  of  my 
questions  or  give  me  any  documents,  that  the  testi- 
mony could  be  used  against  him."  (R.T.  265).  Appel- 
lant, nevertheless,  was  not  aware  that  this  was  a 
criminal  investigation  (R.T.  291).  Special  Agent  Mott 
made  no  reference  to  any  possible  criminal  investiga- 
tion, nor  did  he  use  the  words,  "fraud"  or  "fraudu- 
lent" (R.T.  262).  Special  Agent  Mott  did  not  advise 
appellant  of  his  right  to  counsel  nor  of  his  ahsolute 
right  to  remain  silent  (R.T.  234,  535-536). 

Present  at  the  May  14  meeting  were  Revenue  Agent 
Barr,  Special  Agent  Mott,  appellant  and  a  shorthand 
reporter  or  stenographer,  who  recorded  a  question- 
and-answer  statement  (R.T.  376,  534).  But  tlie  tape- 
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recorder  had  been  operating  before  the  stenographer 
arrived  in  the  room  and  it  continued  after  she  left 
(R.T.  376).  Appellant,  of  course,  was  not  aware  that 
his  conversation  was  being  taped.  The  existence  of 
the  tape-recording  was  not  disclosed  to  appellant  imtil 
after  the  start  of  his  trial  (R.T.  100,  540-541).  At 
the  May  14  conference,  the  stenograj)her  recorded  a 
sworn  statement  from  appellant  (Ex.  30)  which  was 
admitted  into  evidence  over  objection  (R.T.  311-316). 
During  the  sworn  statement.  Special  Agent  Mott  in- 
terrogated appellant  in  detail  regarding  his  failure 
to  report  the  1300  shares  of  the  General  Telephone 
stock  sales  (R.T.  321-334).  I 

After  the  question-and-answer  statement  had  been 
concluded  and  the  stenographer  had  left  the  confer- 
ence room,  there  was  further  conversation  between 
appellant  and  Special  Agent  Mott.  Mott  reminded 
appellant  that  appellant  had  told  Barr  he  was  going 
to  check  his  1961  return,  after  discovering  the  omis- 
sions from  his  1960  return  (R.T.  334-335).  In  re- 
sponse to  Mott's  question,  appellant  replied  that  he 
had  discovered  that  some  sales  of  Island  Creek  Coal 
Co.  stock  and  Coca-Cola  Co.  stock  had  been  inadvert- 
ently omitted  from  his  1961  return  (R.T.  335).  Mott 
testified  at  the  trial,  over  objection,  that  appellant 
then  explained  that  he  had  discovered  the  omission 
by  going  to  his  broker  and  checking  over  all  of  his 
brokerage  statements  (R.T.  335).  Mott  also  testified, 
over  appellant's  objection,  that  this  explanation  was 
contained  in  the  tape-recording  that  had  been  secretly 
made  at  the  May  14,  1962  meeting  (R.T.  341).  Appel- 
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lant's  motion  to  strike  this  testimony  was  denied  (R.T, 
341).  The  tape-recording'  its(!lf  was  not  offered  in 
evidence. 

Sp(Htial  Agent  Mott  further  testified  that  on  Auj[^ist 
15,  19'()2,  and  September  21,  I9()2,  appellant  had  told 
Mott  that  he  had  discovered  the  omission  of  the  Island 
Creek  Ooal  and  Coca-Cola  stock  sales  when  he  looked 
through  his  desk  drawers  and  discovered  a  ledger 
sheet  that  had  been  misplaced  and  consequently  had 
not  been  reflected  in  his  1961  return  (R.T.  340).  On 
both  of  those  later  occasions,  ai)i)e]lant  had  denied 
giving  th(^  earlier  inconsistent  explanation  (R.T.  340). 
Appellant  testified  at  the  trial  that  he  had  no  recol- 
lection of  having  made  the  first  explanation  (R.T.  619, 
620).  Appellant's  conviction  was  on  the  count  relating 
to  the  year  1961. 

At  the  May  14  meeting,  after  discussing  the  omitted 
sales  of  Island  Creek  Coal  and  Coca-Cola  stock,  Mott 
asked  appellant  if  there  was  anything  else  that  he 
wished  to  bring  up  or  anj^thing  else  wrong  with  his 
returns  (R.T.  336).  In  Mott's  words,  ".  .  .  he  said 
that  there  was  a  technical  item  involving  1961  that 
wouldn't  concern  me  and  that  he  could  discuss  it  with 
Agent  Barr  and  that  I  could  leave.  I  told  Mr.  Rickey 
I  was  not  going  to  leave,  that  I  was  in  charge  of  this 
investigation,  that  if  he  had  anything  to  bring  up, 
that  he  could  tell  it  to  both  of  us."  (R.T.  336). 

Appellant  then  told  the  agents  that  in  1961  he  had 
had  a  transaction  with  one  Robert  Huff  that  he 
thought  qualified  as  a  nontaxable  exchange  (R.T.  337). 
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Appellant  exjolained  the  transaction,  and  the  agents 
ad\^sed  him  that  it  involved  a  taxable  sale  of  securi- 
ties. Specifically,  appellant  should  have  reported  on 
his  1961  return  the  gain  from  the  sale  of  1,000  shares 
of  General  Telephone  &  Electronics  Corp.  stock,  as 
reflected  in  Exhibit  37.  g 

Appellant  was  not  represented  by  coimsel  at  the 
May  14  meeting,  nor  was  he  advised  of  his  right  to 
counsel.  He  was  represented  by  counsel  at  all  his  sub- 
sequent meetings  with  Special  Agent  Mott  (R.T.  387). 


SPECIFICATION  OF  ERROR  RELIED  UPON 

1.  The  trial  court  erred  in  admitting  evidence  of 
statements  allegedly  made  by  appellant  at  a  meeting 
with  Special  Agent  Marc  P.  Mott  and  Internal  Rev- 
enue Agent  Berton  J.  Barr  on  May  14,  1962. 


SUMMARY  OF  ARGUMENT 
1.  Prior  to  the  May  14,  1962,  meeting,  it  had  been 
ascertained  that  appellant  had  omitted  a  substantial  , 
amount  of  income  from  his  1960  return.  The  internal 
revenue  agent  making  the  audit  had  reported  this  fact 
to  a  special  agent  of  the  Intelligence  Division,  who 
had  then  taken  chai*ge  of  the  investigation.  Under  the 
direction  of  the  special  agent,  the  revenue  agent  ar- 
ranged for  appellant  to  come  to  the  offices  of  the  In- 
telligence Division  on  May  14,  1962.  At  that  time  a 
question-and-answer  statement  was  taken  from  him, 
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and  the  special  ac^'cnt  iiiidcTtook  to  niako  a  socrot  tape- 
roeoi'ding'  of  tliat  entire  conference.  His  purpose  was 
to  obtain  evidence  of  wilfullness  which  would  warrant 
criminal  prosecution. 

Under  the  circumstances  of  tlie  case,  the  accusatory 
stai^e  in  the  ])roceedino-  had  been  readied  on  May  14, 
1962,  and  under  the  rule  of  Escobedo  v.  Illinois,  ap- 
pellant had  a  (constitutional  right  to  counsel  at  that 
time.  The  fact  that  he  had  not  been  taken  into  custody 
is  immaterial,  in  view  of  the  differences  in  the  pro- 
cedures followed  in  the  investigation  of  tax  evasion 
from  those  followed  in  the  investigation  of  other 
criminal  offenses. 

2.  When  appellant  was  interrogated  on  May  14, 
1962,  he  was  unaware  that  the  pui-jDose  of  the  proceed- 
ing was  to  obtain  evidence  of  guilt.  In  this  case,  as  in 
Massiah  v.  U.  S.,  the  Government  employed  deceit  in 
order  to  interrogate  appellant  in  the  absence  of  coim- 
sel,  and  evidence  of  his  incriminating  statements  was 
used  against  him  at  his  trial.  His  effective  right  to 
counsel  was  thus  violated. 

3.  Since,  due  to  the  methods  followed  by  the  gov- 
ernment agents,  appellant  was  miaware  of  his  need 
for  comisel,  it  cannot  be  said  that  he  waived  his  right 
to  counsel  by  not  requesting  it. 
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ARGUMENT 

1.  WHEN  APPELLANT  MET  WITH  SPECIAL  AGENT  MOTT  AND 
INTERNAL,  REVENUE  AGENT  BARR  AT  THE  OFFICES  OF 
THE  INTERNAL  REVENUE  SERVICE  ON  MAY  14,  1962,  THE 
ACCUSATORY  STAGE  IN  THE  PROCEEDINGS  AGAINST 
APPELLANT  HAD  BEEN  REACHED,  AND  APPELLANT  WAS 
ENTITLED  TO  THE  ASSISTANCE  OF  COUNSEL  UNDER  THE 
SIXTH  AMENDMENT  TO  THE  CONSTITUTION. 

When  Internal  Revenue  Agent  Berton  J".  Barr  was 
assigned  to  examine  appellant's  1960  return,  it  was 
for  the  purpose  of  determining  whether  any  civil  tax 
adjustments  should  be  made  (R.T.  174).  His  exami- 
nation led  to  the  discovery  by  appellant  that  he  had 
failed  to  include  in  his  1960  return  the  gain  from  the 
sale  of  a  block  of  General  Telephone  &  Electronics 
Coil),  stock  (R.T.  186). 

The  omitted  transactions  involved  a  total  sale  price 
of  $101,793.91,  resulting  in  a  gain  of  $72,254.01,  of 
which  50%  or  $36,127.00,  was  taxable  (Ex.  36).  J 

The  day  after  appellant  had  disclosed  the  omission 
to  Barr,  they  met  again  at  appellant's  home  (R.T. 
186).  After  some  discussion  in  which  appellant  ex- 
plained how  the  omission  had  occurred,  he  told  Ban- 
he  would  like  to  file  an  amended  return  and  pay  the 
deficiency  (R.T.  284,  524).  Barr  replied  that  he  would 
discuss  it  with  his  superiors  and  that  he  would  call 
appellant  as  soon  as  he  had  done  so  (R.T.  284). 

At  this  point,  the  whole  complexion  of  the  case 
changed.  Instead  of  taking  the  question  up  with  his 
regular  supervisor,  Barr  reported  his  findings  to 
Grlenn  Adrian,  head  of  the  fraud  group  in  the  Audit 
Division    (R.T.   250,   356-358).   Adrian   sent  him  up 
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to  see  Special  A^ont  Marc  P.  Mott,  to  whom  ho  re- 
ported the  omission  from  appellant's  return  (R.T. 
250).  Whereas  IJarr  had  told  appelhmt  that  he  woukl 
ietermine  whether  it  would  be  proper  for  appellant 
to  file  an  amended  return  and  pay  the  additional  tax 
owing,  there  is  no  evidence  that  he  discussed  these 
questions  with  anyone.  Instead,  he  reported  the  case 
to  Adrian,  obviously  as  a  possible  fraud  case. 

Mott  testified  as  foUows  (R.T.  251,  line  11  to  252, 
Line  1)  : 

"Q.  Did  he  [Barr]  make  any  statement  to  you 
as  to  why  he  was  giving  you  this  information? 

A.  Well,  it  was  imderstood  there  was  a  sub- 
stantial amount  of  omitted  income  in  the  year 
1960  to  which  Mr.  Adrian  or  Mr.  Barr,  and  my- 
self, raised  the  possibility  that  it  was  wilfully 
omitted. 

Q.  So  that  all  three  of  you  miderstood  at  that 
point,  whatever  your  conversation  may  have  been, 
that  this  might  be  a  fraud  case  ? 

A.    Yes. 

Q.  And  by  that  you  all  equally  understood 
that  it  might  result  in  criminal  prosecution,  isn't 
that  correct? 

A.  I  can't  speak  for  Mr.  Barr  or  Mr.  Adraian 
(sic)  For  myself,  yes. 

Q.     This  was  your  understanding'? 

A.    Yes." 

Mott's  purpose  in  arranging  the  May  14  meeting, 
according  to  his  own  testimony,  was  to  obtain  state- 
ments from  appellant  that  might  be  incriminating  (R. 
T.  253,  lines  2-5)  : 
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"Q.  And  this  was  for  the  purpose,  was  it  not, 
if  possible,  of  obtaining  statements  which  might 
be  incriminating'? 

A.    Yes,  if  possible,  yes,  yes. " 

Mott  testified  that  his  purpose  was  also  to  ascertain 
if  there  were  explanations  that  could  have  cleared  up 
the  entire  matter  and  obviated  prosecution  (R.T.  253, 
lines  7-11),  but  he  definitely  thought  it  might  be  a 
fraud  case  (R.T.  253,  lines  19-23).  His  actions  clearly 
demonstrated  his  real  feelings  about  the  case: 

(a)  He  instructed  Barr  to  suspend  his  audit  (R.T. 
235,  line  15). 

(b)  He  told  Barr  to  telephone  appellant  and  ask 
him  to  come  to  the  21st  floor  at  100  McAllister  Street, 
San  Francisco  (R.T.  363)  (where  the  Intelligence 
Division  offices  were  located),  but  he  did  not  instruct 
Barr  to  mention  the  Intelligence  Division  or  to  advise 
appellant  that  a  special  agent  wanted  to  talk  to  him 
(R.T.  235). 

(c)  He  made  elaborate  preparations  to  record  the 
conference  secretly. 

When  Barr  called  appellant,  he  told  him  that  he 
had  discussed  with  his  superiors  the  question  of  filing 
an  amended  retuni  and  paying  the  additional  tax, 
and  that  it  would  be  satisfactory  to  do  so  (R.T.  524). 
He  said  that  a  Mr.  Glenn  Adrian  would  be  present, 
but  he  did  not  identify  Adrian.  Appellant  naturally 
assumed  that  Adrian  was  Barr's  superior  (R.T.  524, 
525). 


\ 


17 


Mott  testifiod  inulcr  cross-examination  that  he  had 
three  reasons  for  makinfj^  tlie  tape-recording  (R.T. 
370): 

(a)  He  wanted  to  te.st  the  equipment  under  actual 
working  conditions. 

(b)  He  wanted  to  obtain  an  accurate  transcription 
of  the  conference. 

(c)  He  wanted  to  protect  himself  from  a  possible 
false  charge  that  he  had  threatened  or  abused  the 
taxpayer. 

When  it  was  pointed  out  to  him  that  he  could  have 
accomplished  all  three  of  these  pui-poses  equally  well 
if  appellant  had  known  the  recording  was  being  made, 
he  attempted  to  explain  his  answers  as  follows  (R.T. 
372,  line  11  to  374,  line  19)  : 

"A.  In  a  criminal  case  and  especially,  I  mean, 
as  far  as  Internal  Revenue  laws,  one  of  the  things 
that  we  have  to  find  out  is  whether  someone  wil- 
fully omitted  some  income  or  made  other  over- 
statements of  expenses  or  whatever  the  issue  may 
be,  as  opposed  to  making  a  mistake.  And  one  of 
the  ways  of  reaching  this  decision  is  to  test  the 
truthfuhiess  of  the  person.  And  if  Mr.  Rickey 
had  known  that  the  conversation  was  being  re- 
corded, I  don't  believe  that  he  would  ever  be  able 
to  demonstrate  anything  different,  anything  to 
the  contrary. 

Q.  Your  real  purpose,  then,  was  to  try  to  catch 
Mr.  Rickey  in  some  statement  that  could  be  used 
against  liim  later  on,  wasn't  it? 

Mr.  Brosnahan:  Object  to  the  form  of  the  ques- 
tion. That  isn't  what  the  witness  said.  He  said 
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he  wanted  to  find  out  whether  or  not  the  witness 
was  truthful. 

Mr.  Johnston:  I  think  it  is  proper  cross-ex- 
amination. 

Mr.  Brosnahan :  I  think  that  it  is  argumentative 
and  not  accurate. 

The  Court:  Well,  reframe  it  and  we  will  see. 

Q.  Mr.  Mott,  wasn't  your  real  purpose  in  using 
this  equipment  and  using  it  secretly — was  not 
really  to  test  the  equipment  and  not  really  just 
to  get  an  accurate  record  of  what  was  said  and 
not  really  just  to  protect  yourself  against  some 
improper  charge  later,  but  to  try  to  entice  and 
catch  Mr.  Rickey  in  making  some  statement  that 
could  be  used  against  hun  later  on  ? 

A.  No,  sir;  I  believe  it's  a  combination  of  the 
factors  that  I  have  just  told  you  which  I  think 
were  primarily  four. 

Q.  Well,  you  mentioned  only  three,  I  think, 
originally. 

A.  Well,  I  expanded  on  that,  the  testing  of 
the  truthfulness  of  the 

Q.     I  see. 

A.  I  anticipated  I  may  talk  to  him  at  a  later 
time  and  that  he  might  discuss  the  same  thing 
and  see  if  we  have — if  the  answers  are  consistent 
with  his  first  statement."  , 

Thus,  prior  to  the  May  14  meeting,  Mott  not  only 
anticipated  future  interrogations  of  appellant ;  he  was 
preparing  the  proof  of  the  prosecution's  case.  His  pur- 
pose at  that  meeting  was  to  catch  appellant  in  incon- 
sistent statements,  and  according  to  his  testimony  at 
the  trial  he  succeeded  in  that  purpose. 
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The  only  reasonable  conclusion  to  be  drawn  from 
the  foreg-oinm-  facts  is  that  th(^  accusatory  staj^e  of 
the  proceeding  had  been  reached  at  the  time  of  the 
May  14  meeting.  The  proceeding  had  changed  from  a 
routine  audit  by  Revenue  Agent  Barr  to  a  joint  in- 
vestigation directed  Ijy  Special  Agcmt  Mott.  It  was 
already  loiown  that  apj^ellant  had  omitted  a  large 
amount  of  taxable  income  from  his  1960  return;  all 
that  remained  was  to  develop  evidence  of  wilfuUness. 
This  was  Mott's  express  purpose  at  the  May  14  meet- 
ing. 

Under  the  rule  of  Escohedo  v.  Illinois,  378  U.S. 
478,  84  S.  Ct.  1758  (1964),  when  a  criminal  investiga- 
tion enters  the  accusatory  state,  the  accused  has  a  con- 
stitutional right  to  counsel  under  the  Sixth  Amend- 
ment to  the  Constitution.  In  that  case  the  defendant, 
who  was  later  convicted  of  murder,  had  been  taken 
into  custody  and  interrogated  at  length  by  the  police. 
Although  he  repeatedly  asked  to  speak  to  his  lawyer, 
and  his  lawyer  was  at  police  headquarters  attempting 
to  see  his  client,  the  defendant  and  liis  lawyer  were 
not  peniiitted  to  consult.  Nor  was  the  defendant  ad- 
vised of  his  absolute  constitutional  right  to  remain 
silent.  The  defendant's  motions  to  supress  incriminat- 
ing statements  made  under  this  interrogation  were 
denied.  The  Supreme  Court  reversed  the  judgment  of 
conviction. 

The  Supreme  Court's  decision  in  Escohedo  was  of 
coui'se  based  upon  the  facts  of  that  case,  and  those 
facts  differed  from  the  facts  in  this  case.  But  tjhe 
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principle  of  that  decision  should  apply  equally  in  the 
circumstances  of  this  case. 

The  factual  differences  in  the  two  cases  stem  from 
differences  in  the  procedures  followed  in  tax  evasion 
investigations  from  those  followed  in  the  investigation 
of  other  felonies,  such  as  murder.  In  a  tax  investiga- 
tion, the  defendant  is  never  taken  into  custody  prior 
to  the  completion  of  the  investigation  and  the  return 
of  an  indictment.  His  identity  is  known  from  the  be- 
ginning, however,  and  the  entire  point  of  the  investi- 
gation is  to  detennine  whether  he  has  committed  the 
crime  of  wilfully  attempting  to  evade  and  defeat  his 
taxes.  In  the  case  of  almost  any  other  felony,  on  the 
other  hand,  the  fact  that  an  offense  has  been  com- 
mitted is  generally  known  at  the  outset,  and  the  pur- 
pose of  the  investigation  is  to  identify  the  guilty 
pai-ty. 

If  the  right  to  comisel  were  limited  to  defendants 
in  actual  custody,  it  would  have  virtually  no  applica- 
tion to  persons  suspected  of  income  tax  evasion,  since 
the  taxpayer  under  suspicion  is  almost  never  in  cus- 
tody at  the  time  he  is  interrogated.  But  it  is  when 
he  is  under  interrogation  that  he  has  his  greatest  need 
of  comisel,  and  this  need  is  no  less  merely  because  he 
is  not  in  custody. 

Whether  or  not  the  defendant  is  in  custody  should 
be  considered  significant  only  as  evidence  of  whether 
the  accusatory  stage  has  been  reached.  When  a  murder 
is  knowai  to  have  been  committed,  the  j^erson  who  is 
believed  to  have  committed  the  offense  is  ordinarily 
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taken  into  (custody  and  at  that  point,  under  Escobedo, 
the  proceedinf^  has  reached  tlie  accusatory  stage.  The 
Coui-t  said: 

"We  hold  only  that  when  the  process  shifts 
from  investigatory  to  accusatory — when  its  focus 
is  on  tlie  accused  and  its  purpose  is  to  elicit  a 
confession — our  adversary  system  begins  to  op- 
erate, and,  imder  the  circumstances  here,  the  ac- 
cused must  be  permitted  to  consult  with  his 
lawyer."  378  U.S.  at  492,  84  S.  Ct.  at  1766. 

In  a  tax  investigation,  the  person  suspected  of  hav- 
ing committed  a  criminal  olfense  is  known  from  the 
beginning,  and  the  purpose  of  the  Treasury  agents  is 
to  deteiTnine  whether  an  oft'ense  has  in  fact  been  com- 
mitted. Thus,  in  the  present  case,  it  had  been  ascer- 
tained that  appellant  had  omitted  a  substantial  amomit 
5f  income  from  his  return;  the  question  remaining 
was  whether  this  had  been  done  wilfully.  If  so,  an 
>ffense  had  been  committed,  and  there  was  no  question 
from  the  start  about  who  had  committed  it.  The  pro- 
seeding  entered  the  accusatory  state  when  Mott  took 
jommand  of  the  investigation,  instructed  Barr  to  have 
appellant  come  to  the  offices  of  the  Intelligence  Di\d- 
sion,  and  arranged  to  record  the  conversation. 

In  Massiah  v.  United  States,  377  U.S.  201,  84  S.  Ct. 
L199  (1964)  the  Supreme  Court  reversed  a  conviction 
for  narcotics  offenses  because  federal  agents  had  by 
pre-arrangement  surreptitiously  listened  to  incrimi- 
Qating  statements  made  by  the  defendant  after  he  had 
been  charged,  had  entered  a  plea  of  not  guilty,  and 
had  been  released  on  bail.  The  use  of  this  evidence 
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at  the  trial  was  held  to  violate  the  defendant's  consti- 
tutional ri^ht  to  counsel.  Escohedo  represents  an  ex- 
tension of  this  holding  to  an  interrogation  conducted 
prior  to  indictment,  on  the  ground  that  the  accusatory 
stage  had  been  reached. 

This  Court  has  held  in  a  recent  opinion  that  the 
rule  of  Escohedo  as  to  the  defendant's  right  to  coiuisel 
applied  ''.  .  .  if  the  investigation  was  then  no  longer 
a  general  inquiiy  but  had  focused  on  appellant  .  .  ., 
interrogation  was  conducted  leading  to  incriminatory 
statements,  appellant  had  requested  and  been  denied 
coimsel  and  appellant  had  not  been  effectively  warned 
of  his  absolute  constitutional  right  to  remain  silent." 
Wright  v.  Dickson,  336  F.  2d  878,  882  (9th  Cir.  1964). 

Appellant  went  to  the  May  14  meeting  in  the  belief 
that  he  was  to  meet  with  Revenue  Agent  Barr  and  his 
superior  for  the  purpose  of  filing  an  amended  return 
and  paying  a  tax  deficiency.  He  took  with  him  the 
amended  return  and  a  check  to  pay  the  deficiency 
(R.T.  296).  Although  Mott  was  introduced  as  a  special 
agent  of  the  Intelligence  Division,  this  had  no  mean- 
ing to  appellant,  who  assumed  that  Mott  was  simply 
present  as  Barr's  superior.  The  warning  of  his  con- 
stitutional privilege  against  self-incrimination  failed 
to  alert  appellant  to  the  fact  that  this  was  a  criminal 
investigation  (R.T.  291).  He  was  not  told  of  his  right 
to  counsel  nor  of  his  right  to  remain  silent  (R.T.  234, 
535-536). 

If  appellant's  constitutional  right  to  counsel  was 
to  be  of  any  real  value  to  him,  it  was  at  precisely 
that  stage  of  the  proceeding.  He  was  totally  unaware 
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of  his  jeopardy;  but  competent  counsel  would  have 
recoi2:nized  tliat  jeopardy  at  once  and  would  have 
advised  appellant  accordingly.  Experienced  counsel 
would  have  realized  that  Special  Aj^ent  Mott  was  not 
concerned  with  the  payment  of  a  civil  deficiency,  but 
with  possible  criminal  prosecution;  he  would  have 
appreciated  the  significance  of  Mott's  warning  alx>ut 
possible  self-incrimination. 

Congress,  as  well  as  the  Courts,  has  recognized  that 
at  such  a  confrontation,  fairness  requires  that  a  tax- 
payer be  entitled  to  the  advice  of  counsel.  The  Ad- 
ministrative Procedure  Act,  5  U.S.C.,  Section  1005(a), 
provides  that  any  person  sul^poenaed  by  a  special 
agent  and  every  party  in  aii}^  agency  proceeding  has 
the  right  to  representation  by  (counsel.  See,  e.g.,  U.S. 
V.  Smith,  87  F.  Supp.  293  (D.  Conn.  1949).  In  de- 
scribing the  value  of  an  attorney's  assistance  in  a  tax 
fraud  investigation,  this  Court  has  commented  in  a 
slightly  different  context : 

"Few  areas  of  the  law  draw  so  many  individ- 
uals in  contact  with  governmental  powei-s  as  does 
federal  taxation.  Yet  this  branch  is  one  of  the 
thickest  of  the  law's  'bramblebush'.  The  ramifica- 
tions of  tax  law  are  often  a  stubborn  challenge  to 
the  most  expert  legal  practitioner.  The  very  na- 
ture of  the  tax  laws  requires  taxpayers  to  rely 
upon  attorneys  .  .  ."  U.S.  v.  Judson,  322  F.2d 
460,  468  (9th  Cir.  1963). 

In  this  case,  a  critical  confrontation  between  appel- 
lant and  the  Govermnent  occurred  at  the  interrogation 
on  May  14,  1962.  The  investigation  changed  to  an  ac- 


24 


cusatory  stage  at  that  time,  and  it  was  at  that  tmie 
that  appellant's  constitutional  right  to  counsel  ma- 
tiu'ed.  To  hold  otherwise  would  be  drastically  to  re- 
strict the  constitutional  right  in  tax  cases  as  contrasted 
with  cases  involving  other  kinds  of  criminal  offenses. 


2.  APPELLANT'S  CONSTITUTIONAL  RIGHT  TO  COUNSEL  WAS 
VIOLATED  BY  THE  TREASURY  AGENTS  AT  THE  MAY  14 
MEETING. 

As  we  have  shown,  at  the  May  14  confrontation, 
Special  Agent  Mott  employed  deceit  in  order  to  in- 
terrogate appellant  for  the  purpose  of  eliciting  in- 
criminating statements  from  him  before  appellant 
realized  that  a  criminal  investigation  was  proceeding 
against  him  in  which  he  would  need  the  advice  of 
counsel.  The  situation,  thus,  is  similar  to  that  in 
Massiah  v.  U.S.,  377  U.S.  201,  84  S.  Ct.  1199  (1964), 
and  Queen  v.  U.S.,  335  F.2d  297  (D.C.Cir.  1964). 

In  Massiah  the  defendant,  who  had  been  indicted 
and  had  retained  an  attorney,  held  a  conversation,  in 
the  absence  of  his  coimsel,  with  one  of  his  co-defend- 
ants while  sitting  in  the  latter 's  automobile.  The  de- 
fendant was  unaware  that  the  co-defendant,  cooperat- 
ing with  Government  agents,  had  allowed  the  installa- 
tion of  a  radio  transmitter  under  the  front  seat  of  the 
car,  by  means  of  which  a  federal  agent  was  listening 
to  the  conversation.  At  defendant's  trial,  the  federal 
agent,  over  defendant's  objection,  testified  to  incrimi- 
nating statements  made  by  the  defendant  during  this 
conversation.  The  Supreme  Court  reversed  the  convic- 
tion on  the  ground  that  the  defendant  had  been  de- 
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nied  the  basic  protection  of  tlie  Sixth  Amendment 
rig'ht  to  comisel,  ''when  tliere  was  used  against  him 
at  his  trial  evidence  of  his  own  incriminating  words, 
which  federal  agents  had  deliberately  elicited  from 
him  after  he  had  lieen  indicted  and  in  the  absence 
of  his  counsel."  377  U.S.  at  200,  84  S.Ct.  1203. 

In  the  case  at  bar,  as  in  Massiah,  the  government 
employed  a  series  of  deceits  in  order  to  interrogate 
appellant,  who  was  unaware  that  the  purpose  of  the 
inten'ogation  was  to  obtain  evidence  of  guilt.  In  the 
ease  at  bar,  as  in  Massiah,  there  was  used  against 
a,ppellant  at  his  trial  evidence  of  his  own  incriminat- 
ing words,  which  federal  agents  had  deliberately 
elicited  from  him  in  the  absence  of  comisel. 

In  Queen  v.  U.S.,  supra,  the  police  questioned  the 
accused  informally  in  a  coui-thouse  waiting  room  after 
she  had  been  an-ested,  brought  before  the  United 
States  Commissioner,  and  secured  a  continuance  in 
[>rder  to  obtain  an  attorney.  The  Court  reversed  her 
conviction,  based  in  part  upon  her  damaging  admis- 
dons  which  the  police  ol^tained  during  that  question- 
ing: 

"The  result  of  this  intervention  by  the  officers 
was  to  frustrate  the  right  of  the  accused  to  have 
the  assistance  of  comisel  mitil  by  reason  of  these 
extrajudicial  proceedings  such  assistance  would 
be  rendered  fruitless  if  the  statements  thus  ob- 
tained could  be  used  to  convict.  For  this  reason, 
and  notmthstanding  the  absence  of  an  indictment, 
the  case  clearly  comes  within  the  reasoning  which 
led  to  the  exclusion  of  the  evidence  in  Massiah 
and  Escohedo."  335  F.2d,  at  298. 
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See  also  GreenweU  v.  U.S.,  336  F.2d  962,  966  (D.C.Cir. 
1964),  holding'  that  statements  obtained  from  the 
police  while  they  delayed  bringing  the  defendant  be- 
fore a  magistrate  were  inadmissible  under  the  Mallory 
and  McNabh  rules,  and  noting  that  under  the  Massiah 
and  Escoiedo  cases,  "Interviews  by  government 
agents  -with  accused  persons  in  the  absence  of  coimsel 
may  be  employed  to  develop  investigative  leads  as 
to  others,  but  not  to  produce  evidence  for  the  trial 
of  the  accused."  J 

Where,  as  in  the  case  at  bar,  federal  agents  de- 
liberately deceive  an  accused  into  making  incriminat- 
ing statements  before  he  realizes  that  he  is  under 
mtensive  criminal  investigation  and  while  he  is  with- 
out the  assistance  of  comisel,  under  the  principles  of 
the  Massiah  and  Queen  cases  his  incriminating  words 
camiot  be  used  against  him  at  his  trial. 


3.  APPELLANT  CANNOT  BE  SAID  TO  HAVE  WAIVED  HIS 
RIGHT  TO  COUNSEL,  NOR  CAN  HIS  RIGHT  TO  COUNSEL, 
UNDER  SUCH  CIRCUMSTANCES,  BE  SAID  TO  BE  CONDI- 
TIONED UPON  A  REQUEST. 

Appellant's  right  to  counsel  in  the  case  at  bar 
cannot  be  said  to  be  conditioned  upon  a  request  to 
consult  with  an  attorney.  Appellant  did  not  have  coun- 
sel with  him  at  the  May  14  interrogation  because  he 
did  not  realize  that  he  had  a  need  for  counsel  (R.T. 
287-289,  525) ;  he  was  not  aware  that  he  was  under 
criminal  investigation  (R.T.  291).  We  have  traced  the 
methods  to  which  the  government  resorted  to  keep 
appellant  in  that  state  of  ignorance.   The   Court  in 
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Massiah  did  not  condition  tho  defendant's  right  to 
coiinsol  ii])on  a  i-cnincst,  because  in  Ma^ssiah,  as  in  the 
case  at  bai-,  tlie  (lovenini(>nt  liad  tricked  the  accused 
into  making-  incriminating-  statements  while  he  was 
imaware  that  he  was  being  interrogated  in  order  to 
accnnnilate  evidence  of  guilt  for  liis  criminal  i)rosecu- 
tion. 

Furthermore",  this  ('Uiirt  has  noted  that  ".  .  .  it 
makes  no  difference  whether  appellant  asked  to  con- 
sult with  retained  counsel  or  to  be  provided  with  the 
assistance  of  appointed  counsel,  nor,  indeed,  whether 
he  requested  comisel  at  all,  except  as  the  latter  fact 
may  bear  upon  waiver."  Wright  v.  Dickson,  supra, 
336  P.2d  at  882. 

Appellant  camiot  be  held  to  have  waived  his  right 
to  coimsel  because,  due  to  the  methods  followed  by  the 
Government,  appellant  was  miaware  of  his  need  for 
counsel.  In  Carnlvy  v.  Cochran,  369  U.S.  506,  513,  82 
S.Ct.  884  (1962),  the  Court  said: 

".  .  .  It  is  settled  that  where  the  assistance 
of  comisel  is  a  constitutional  requisite,  the  right 
to  be  furnished  counsel  does  not  depend  on  a 
request."  Accord,  People  v.  Dorado,  62  A.C.  350 
(1965). 

The  waiver  of  a  constitutional  right  is  defined  as 
an  intentional  relinquishment  or  abandonment  of  a 
jknown  right  or  privilege,  which  cannot  lie  effected 
unless  it  is  intelligently  and  competently  given.  John- 
son v.  Zerbst,  301  U.S.  458,  58  S.Ct.  1019  (1937); 
Griffith  V.  Bhaij,  282  F.2d  711,  717  (9th  Cir.  1960). 
Not  only  did  Special  Agent  Mott  fail  to  inform  ap- 
pellant of  his  unconditional  right  to  remain  silent 
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or  his  right  to  counsel,  but  the  uncontradicted  evi- 
dence clearly  shows  that  Special  Agent  Mott  arranged 
the  meeting  in  order  to  interrogate  appellant  at  a  time 
when  appellant  was  not  aware  that  he  was  being  inves- 
tigated for  a  possible  criminal  violation.  In  such  cir- 
cumstances, it  cannot  be  said  that  appellant  "waived" 
his  right  to  counsel. 


CONCLUSION 

Appellant  respectfully  submits  that  the  judgment 
of  conviction  on  the  second  count  of  the  indictment 
should  be  reversed  and  a  new  trial  granted. 

Dated,  Oakland,  California, 
September  20,  1965 

Respectfully  submitted, 

Johnston  &  Platt, 
Martin  Minney, 
By  J.  Richard  Johnston,    | 
Neil  F.  Horton, 
Attorneys  for  Appellant. 


I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

J.  Richard  Johnston, 

Attorney  for  Appellant.    A 
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No.  20291 


United  States 

COURT  OF  APPEALS 

lor  the  Ninth  Circuit 


NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

V. 

LANE-COOS-CURRY-DOUGLAS  COUNTIES 
BUILDING  &  CONSTRUCTION  TRADES 
COUNCIL,  AFL-CIO;  CARPENTERS  LOCAL 
UNION  No.  1273,  UNITED  BROTHERHOOD 
OF  CARPENTERS  &  JOINERS  OF  AMERICA, 
AFL-CIO;  CONSTRUCTION  &  GENERAL 
LABORERS  LOCAL  No.  85,  INTERNATIONAL 
HOD  CARRIERS,  BUILDING  &  COMMON 
LABORERS'  UNION  OF  AMERICA,  AFL-CIO; 
and  PLUMBERS  &  STEAMFITTERS  LOCAL 
No.  481,  UNITED  ASSOCIATION  OF  JOURNEY- 
MEN 86  APPRENTICES  OF  THE  PLUMBING 
&  PIPE  FITTING  INDUSTRY  OF  THE  U.  S. 
&  CANADA,  AFL-CIO, 

Respondents. 

BRIEF  OF  RESPONDENTS 


On  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board 


BRIEF  OF  RESPONDENTS 


STATEMENT  OF  THE  CASE 

Of  critical  importance  in  the  Court's  consideration  of 
this  case,  is  the  understanding  that  the  Bank  job  and 


the  City  Hall  job  (see  Petitioner's  Br.  at  pp.  2,  4)  are 
separate  incidents  to  be  treated  independently  of  each 
other.  There  is  no  proof  of  connection  between  the  two 
jobs  with  reference  to  the  activities  of  respondent  unions 
or  their  agents. 

In  discussing  the  issue  of  secondary  boycott  vel  non 
with  reference  to  the  Bank  job,  it  should  be  stated  at  the 
outset  that  there  is  absolutely  no  proof  or  evidence  in 
the  transcript  or  file  pertaining  to  the  following  respond- 
ent unions  or  their  agents:  (1)  Lane-Coos-Curry-Doug- 
las Counties  Building  and  Construction  Trades  Council, 
AFL-CIO  (hereinafter  called  "Council");  (2)  Carpen- 
ters Local  Union  No.  1273  (hereinafter  called  "Carpen- 
ters"); (3)  Construction  and  General  Laborers  Local 
No.  85,  International  Hod  Carriers,  Building  &  Com- 
mon Laborers  Union  of  America,  AFL-CIO  (hereinafter 
called  "Laborers").  Petitioner  implicitly  concedes  this 
fact  (Petitioner's  Br.  at  pp.  2,  4).  Likewise  with  refer- 
ence to  the  City  Hall  job,  there  was  no  relevant  evidence 
adduced  concerning  any  activities  of  the  respondent 
Plumbers  85  Steamfitters  Local  No.  481  or  any  of  its 
agents  (hereinafter  called  "Plumbers"). 

Of  questionable  tactic  in  this  matter,  therefore,  is 
the  action  of  the  Board  in  grouping  in  one  proceeding 
separable  labor  organizations  as  respondents  concerning 
separable  activities  (approximately  five  months  apart) 
on  two  separate  jobs  under  three  separate  charges,  the 
only  connection  between  these  separable  elements  being 
the  identity  of  the  primary  disputant  who  is  the  Charg- 
ing Party,  Ramsey. 
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Respondents,  therefore,  urge  that  the  Court  weigh 
the  evidence  in  this  case  and  reach  separate  decisions 
thereon  as  to  whether  each  of  said  respondent  unions 
deserves  the  imposition  of  Petitioner's  broad  order. 

Bank  Job: 

Testimony  with  reference  to  the  Bank  job  came  from 
essentially  three  witnesses,  Stuart  Kidd,  Arthur  V.  Pul- 
len  and  Raymond  Edward  Quick.  Their  combined  testi- 
mony concerns  the  activity  of  only  the  respondent 
Plumbers. 

Mr.  Stuart  Kidd,  an  official  of  the  United  States 
National  Bank,  testified  that  on  or  about  August  21, 
1963,  he  was  informed  that  the  plumber  employees  had 
left  the  construction  site  (Tr.  32).'  The  next  day  Mr. 
Kidd  had  a  conference  with  Mr.  Ramsey  and  instructed 
Mr.  Ramsey  to  leave  the  job  (Tr.  37-38).  Mr.  Ramsey 
did  leave  the  job,  and  then  Mr.  Kidd  so  informed  Mr. 
Carmickle,  the  Plumber's  representative  (Tr.  39).  Sub- 
sequently the  Plumbers  did  return  to  work  (Tr.  39-40). 

Mr.  Arthur  V.  Pullen,  another  bank  official,  testified 
that  on  or  about  August  20  or  21,  1963,  he  received  a 
telephone  call  from  someone  purporting  to  be  Mr.  Car- 
telephone  call  from  Mr.  Carmickle. 

The  caller  informed  Mr.  Pullen  that  the  plumbers 
"were  off  the  job"  and  that  they  would  not  return 
until  the  non-union  personnel    (Ramsey)   had  left  the 


'  The  information  passed  by  Pullen  to  Kidd  was  that  the 
Plumbers  "had  gone  on  sick"  (Tr.  32).  Kidd  further  testified 
that  neither  Carmickle  or  any  other  union  representative  ever 
attempted  to  remove  Ramsey  from  the  job  (Tr.  40). 


job  site  (Tr.  44-45).  Mr.  Pullen  was  certain  that  Mr. 
Carmickle  had  said  that  the  "men  were  off  the  job" 
rather  than  Mr.  Carmickle  having  said  that  "he  [Car- 
mickle] would  pull  the  men  off  the  job"  (Tr.  43-45, 
47). 

Mr.  Raymond  Edward  Quick,  a  journeyman  plumb- 
er who  was  working  at  the  job  site,  testified  that  he  left 
work  at  the  Bank  job  in  order  to  satisfy  his  own  con- 
science; he  chose  not  to  work  on  the  same  job  with  men 
who  were  doing  the  same  kind  of  work  that  he  was,  yet 
receiving  less  wages  and  conditions  (Tr.  54).  There  was 
nothing  in  his  testimony  to  indicate  he  was  being  urged 
to  leave  the  job  by  the  union  or  Mr.  Carmickle.  The 
foregoing  then  is  the  primary  testimony  and  evidence 
elicited  by  the  Petiitoner  in  an  attempt  to  substantiate 
its  charge  that  the  Plumbers  were  encouraging  a  work 
stoppage  and  had  coerced  the  United  States  National 
Bank  by  threat  of  such  work  stoppage,  all  with  an  ob- 
ject of  having  persons  cease  doing  business  with  Ramsey. 

City  Hall  Job: 

Testimony  of  the  following  individuals  in  the  tran- 
script all  refer  to  the  City  Hall,  and  only  the  City  Hall, 
job:  Gale  Roberts,  William  Brown,  Jr.,  Robert  B.  Ma- 
gee,  Arlie  W.  Clement,  Harold  Stevenson,  Jack  C.  May- 
cumber,  Glen  Randall,  Kenneth  A.  Burton. 

Mr.  Gale  Roberts,  who  was  the  general  contractor  on 
the  City  Hall  job  and  who  had  subcontracted  the  sprink- 
ler system  construction  to  Ramsey  (Tr.  58),  did  not 
testify  at  any  time  that  respondent  unions  specifically 


threatened  to  strike  or  put  work  stoppage  on  Robert's 
own  operation.  He  did  testify  of  several  meetings  with 
union  representatives  (Tr.  58-65),  but  at  no  time  did 
those  representatives  ever  threaten  him  or  attempt  to 
coerce  him  by  use  of  improper  secondary  boycott  means. 
He  did  testify  that  a  picket  was  placed  on  the  City  Hall 
job  (Tr.  66).  The  language  on  the  placard  stated, 

"RAMSEY-WAITE  CO. 
WORKING  CONDITIONS 

Less  than  enjoyed  by  Plumbers  Union  No.  481. 
No  other  dispute  exists  on  this  job." 

William  Brown,  Jr.,  and  Robert  B.  Magee  were  un- 
ion laborers  working  on  the  City  Hall  job  for  Mr.  Rob- 
erts; Arlie  W.  Clement,  Harold  Stevenson  and  Jack  C. 
Maycumber  were  all  union  carpenters  working  on  the 
City  Hall  job  for  Mr.  Roberts.  The  testimony  of  these 
five  men  indicates  the  following: 

On  or  about  January  14,  1964,  the  aforesaid  picket 
was  placed  on  the  City  Hall  job  (Tr.  72,  88,  103,  111, 
117).  The  employees  did  not  know  at  first  what  to  do 
with  reference  to  this  picket  (Tr.  72).  Some  of  them 
telephoned  or  went  to  the  Labor  Temple  and  talked  to 
their  respective  Carpenter  or  Laborer  representatives 
(Tr.  72,  74,  88-89,  112).  The  advice  given  the  employees 
by  these  representatives  was  that  they  (the  represent- 
atives) could  not  advise  the  employees  as  to  whether  or 
not  to  cross  the  picket  line  (Tr.  98,  99,  100,  112),  but 
rather  the  decision  had  to  be  made  individually  by  each 
of  the  employees  (Tr.  73,  75,  89,  104,  112,  118);  that 
no  fines  would  be  imposed  by  the  unions  for  crossing 


the  picket  lines  (Tr.  75,  90).  Consequently,  the  employ- 
ees did  go  back  to  work  (Tr.  75,  90,  104,  112,  118).  The 
picketing  continued  (Tr.  76,  90).  A  few  days  later,  a 
meeting  was  called  at  4:30  in  the  afternoon  at  the  Labor 
Temple  (Tr.  76-77,  91,  104).  The  meeting  was  called 
primarily  by  the  Carpenters  for  the  carpenter  employ- 
ees (Tr.  118,  131).  Mr.  Barton  of  the  Laborers  brought 
some  of  the  laborer  employees  to  that  4:30  meeting  (Tr. 
77,  92).  The  Plumbers  were  not  represented  or  present. 

Mr.  Glenn  E.  Randall,  as  Business  Agent  for  the 
Carpenters  (Tr.  127),  testified  that  the  reason  the  meet- 
ing was  called  was  that  he  and  the  other  union  repre- 
sentatives were  receiving  numerous  calls  from  the  differ- 
ent employees  and  the  different  crafts  working  at  the 
City  Hall  job  as  to  what  they  should  do  with  reference 
to  the  picket  (Tr.  138,  140-41).  Mr.  Randall  testified 
that  his  advice  had  always  been  that  the  matter  would 
have  to  be  a  matter  of  individual  choice  on  the  part 
of  the  individuals  (Tr.  133).  He  repeatedly  told  them 
that  he  was  unable  to  tell  them  whether  or  not  to  go 
through  the  picket  line  (Tr.  133).  Nevertheless,  he  did 
receive  questions  as  to  what  the  fines  or  what  conse- 
quences might  ensue  if  the  picket  were  not  observed  (Tr. 
133-34).  Consequently,  the  meeting  was  called  to  give 
the  employees  the  facts  as  he,  Mr.  Randall,  knew  them. 

In  answer  to  questions  and  to  assist  the  employees 
in  making  their  individual  decisions,  Mr.  Randall  point-  j 
ed  out  certain  rules  and  regulations  existing  in  the  Con-, 
stitution  (Tr.   133).  He  read  to  the  employees  the  ap- 
propriate portions  in  the  Constitution  with  reference  to 


fines  and  disciplinary  measures  that  might  be  enforced 
against  employees  who  cross  picket  lines  (Tr.  133).  He 
did  not  tell  them  that  these  fines  would  be  enforced  inas- 
much as  he  did  not  know  and  could  not  state  what 
would  happen  to  the  employees  if  they  did  go  through 
the  picket  line  (Tr.  134).  To  the  questioning  of  the  em- 
ployees, he  did  answer  that  it  was  his  obligation  to  in- 
form the  international  office  of  the  Union  of  the  facts, 
including  the  names  of  those  who  did  cross  the  picket 
line  (Tr.  134).  Again,  when  asked,  Mr.  Randall  in- 
formed them  that  the  amount  of  a  fine,  if  it  would  be 
imposed,  to  his  knowledge  and  experience,  had  been  on 
one  occasion  a  full  day's  pay  (Tr.  134).  He  did  point 
out  to  the  employees  that  the  reason  the  meeting  was 
called  was  that  there  was  obvious  confusion  and  misun- 
derstanding, and  that  he  simply  wanted  to  inform  them 
of  the  facts  as  he  understood  them  and  to  clarify  the 
situation  (Tr.  131,  132,  135,  140).  He  did  not  at  this 
meeting  direct  anyone  to  engage  in  a  work  stoppage 
(Tr.  132,  133,  137). 

Mr.  Kenneth  Barton,  Business  Agent  of  the  Labor- 
ers, was  also  at  that  4:30  meeting,  and  in  response  to 
questions  from  the  employees,  he  stated  that  he  did  not 
know  if  the  employees  would  be  reprimanded  or  disci- 
plined by  the  union  for  crossing  the  picket  line,  that  all 
he  could  do  was  quote  from  the  Constitution,  that  he 
had  no  right  to  pass  any  judgment  on  it,  and  that  it 
would  become  a  matter  for  the  executive  board  of  the 
Union  (Tr.  147).  Mr.  Barton  likewise  confirmed  the 
statements  of  Mr.  Randall  in  his  testimony. 
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Certain  of  the  employees  also  testified  that  follow- 
ing the  4:30  meeting,  they  did  not  return  to  work  the 
next  day  (Tr.  81,  95,  121);  that  their  choice  not  to  go 
to  work  was  individually  made  (Tr.  83,  121);  and  no 
one  directed  them  or  threatened  them  to  reach  this  de- 
cision (Tr.  85,  99,  100,  121). 

SPECIFICATION  OF  ERROR  NO.  1 

It  was  error  for  the  Trial  Examiner  to  find  and 
conclude  and  for  the  Board  to  approve  the  finding  and 
conclusion  that  respondent  Plumbers  violated  §  8(b)(4) 
(i)  (ii)  (B)  of  the  Act  at  the  Bank  job. 

Argument  Re:  Specification  of  Error  No.  1 

Regarding  the  Bank  job,  Petitioner  does  not  contend, 
the  trial  examiner  did  not  find,  and  there  is  no  evidence 
to  support  a  violation  of  the  Act  by  the  Council,  the 
Carpenters,  or  the  Laborers. 

With  reference  to  the  Plumbers  Union  and  Mr. 
Carmickle,  the  Plumbers'  Agent,  while  there  was  testi- 
mony that  the  Bank  ceased  doing  business  with  Ramsey 
and  discharged  Ramsey  under  its  direct  contract  with 
the  Bank,  there  was  no  proof  that  the  Plumbers  en- 
couraged this  or  that  it  was  an  object  of  union  activ- 
ity. And  it  is  important  to  keep  in  mind  at  this  point 
that  "an  object"  means  something  more  than  a  mere 
hope  or  expectation.* 


2  "But  hope  and  objective  cannot  be  equated.  Unions,  like 
many  other  organizations,  may  hope  for  many  things  without 
making  those  things  objects  of  their  programs.  Men  have  many 


Furthermore,  the  outward  effect  of  the  union's  ac- 
tivities is  not  controlling;  it  is  the  reasons  or  purposes 
for  the  union  activity  which  are  controlling.  SchaufUer 
V.  Local  30,  Roofers,  191  F.  Supp.  237,  244  (D.C.  Del. 
1961).  Counsel  for  the  Board  agrees  that  success  in  the 
union's  activity  makes  no  difference  (Tr.  152). 

In  other  words,  it  is  not  sufficient  to  merely  prove  or 
infer  that  the  Plumbers  hoped  or  expected  that  a  work 
stoppage  might  occur  on  the  Bank  job,  nor  is  it  enough 
to  show  simply  that  the  work  stoppage  did  occur  on  ac- 
count of  the  union  activity.  What  is  important  to  show 
by  the  evidence  is  that,  underlying  the  work  stoppage, 
there  existed  a  conscious  purpose  and  object  on  the  part 
of  the  Plumbers  to  effect  the  Bank's  discharge  of  the 
Ramsey  contract. 

The  most  that  can  be  said  is  that  certain  of  the 
plumber  employees  on  the  Bank  job  took  individual  vol- 
untary action  in  refusing  to  work  with  the  Ramsey  non- 
union employees.  And  a  boycott  is  not  illegal  where  en- 
gaged in  by  an  employer  or  an  employee  voluntarily 
and  independently  of  union  activity.  Local  1976,  Car- 
penters &  Joiners  v.  NLRB,  357  U.S.  93  (1958)  (The 
"Sand  Door"  case).  Union  activity  combined  with  an 
object  designed  to  create  the  illegal  effect  (that  is,  a 
secondary  boycott)  is  necessary. 

hopes  which  are  not  objectives  of  action.  If  the  statutory  clauses 
here  involved  [8(b)  (4)  (B),  LMRA]  were  to  be  interpreted  as 
forbidding  any  strike  in  which  a  labor  organization  hoped  that 
another  employer  would  cease  doing  business  with  the  primary 
employer,  almost  all  strikes  would  be  outlawed  *  *  *."  Sea- 
farers Internatl  Union  V.  NLRB,  265  F.2d  585,  592  (D.C.  Circ. 
1959).  Accord:  United  Steelworkers  of  America,  Loc.  4203  v. 
NLRB,  294  F.2d  256,  259  (D.C.  Circ.  1961);  NLRB  V.  Loc.  50, 
Bakery  Union,  245  F.2d  542,  548  (2d  Circ.  1957). 
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Basically,  Petitioner  and  the  Charging  Party  rely 
upon  two  instances  in  the  testimony  to  substantiate  sec- 
ondary boycott  against  the  Plumbers. 

The  first  concerns  the  telephone  call  to  Mr.  Arthur 
Pullen,  a  bank  official.  Petitioner  urges  this  Court  to  ac- 
cept the  fact  that  Carmickle  told  Pullen  that  Carmickle 
"had  pulled  the  men  off  the  job"  (Petitioner's  Br.  at 
pp.  4,  10).  An  examination  of  the  whole  record,  how- 
ever, indicates  that  Pullen  corrected  his  testimony  to  re- 
flect that  Carmickle  had  only  said  that  the  "men  were 
off  the  job".  The  testimony  of  Pullen  was  this: 

"A.  *  *  *  [Carmickle]  said  that  the  Union  was 
pulling  the  men  off  the  job  —  or  had  pulled  the 
men  off  the  job  *  *  *  because  of  the  employment  of 
a  non-union  firm,  which  he  identified  as  Ramsey- 
Waite.  *  *  * 

Q.  Now,  are  you  sure  of  that  —  which  was  it; 
did  he  say  that  he  was  going  to  pull  them  off  or 
he  had  pulled  them  off? 

A.  Well,  I'm  not  exactly  sure.  At  that  time  I 
think  he  said  that  they  had  been  removed  from  the 

job.  ^     *     ^     *     *  1 

Q.  Did  the  caller  ask  you  to  do  anything? 
A.  No. 

iff        ^        ^        ii:        iff 

Q.  Now,  returning  to  the  first  call  on  the  day 
previous,  I  want  you  to  think  real  hard  and  see  if 
you  can't  remember  for  sure  what  was  said  about 
whether  the  men  were  off  or  would  be  off? 

A.  I'm  pretty  sure  they  said  that  the  job  was  — 
the  men  were  oit  the  job. 

Q.  Did  Mr.  Carmichael  ever  use  the  phrase, 
'We'll  have  to  pull  the  men  off  the  job'? 
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MR.  BAILEY:  I  am  going  to  object  to  this. 
The  witness  has  testified  as  to  what  he  has  said, 
and  that  he  said  the  men  were  off. 

MR.  NELSON:  I  am  going  to  exhaust  his  rec- 
ollection first,  Your  Honor. 

THE  COURT:  Well,  he  has  answered  your 
questions  twice,  and  they  have  been  adverse  to  your 
position."  (Tr.  43-46)  (Emphasis  added) ^ 

Is  it  likely  that  Carmickle  would  have  pulled  the 
men  off  the  job  and  then  called  the  Bank  to  induce  a 
boycott?  Is  it  likely  that  Carmickle  would  have  had 
an  illegal  object  in  making  the  call  and  yet  not  have 
asked  Pullen  to  do  anything?  Hardly. 

If  a  union-induced  boycott  is  the  object  of  Carmi- 
ckle's  actions,  then  logically,  at  least  at  first,  he  would 
have  forewarned  the  Bank  by  threatening  the  Bank  that 
the  "men  would  be  pulled  off  the  job"  in  the  future  and 
would  have  insisted  that  Ramsey  be  removed  from  the 
job.  The  testimony  is  that  Carmickle  informed  Pullen 
that  the  men  "were  off  the  job"  and  that  Carmickle  did 
not  ask  Pullen  to  do  anything.'* 


3  Mr.  Kidd,  another  Bank  official,  affirms  the  fact  that  the 
Carmichael  phone  call  to  Pullen  did  not  indicate  that  Car- 
michael  had  pulled  the  men  off  the  job,  but  rather  that  "there 
were  plumbers  that  had  gone  on  sick"  (Tr.  32). 

"*  Likewise  Mr.  Kidd  testified  that  at  no  time  did  Mr.  Car- 
mickle or  any  other  representative  of  the  Plumbers  attempt  to 
remove  Ramsey  from  the  job  (Tr.  40). 

In  short  then,  the  express  evidence  is  that  the  Plumbers 
never  stated  or  requested  that  Ramsey  be  removed  from  the  job. 
Without  such  an  attempt  or  request,  there  could  not  have  been 
a  threat  or  coercion  within  the  Act's  contemplation  of  those 
terms. 

"[U]nder  the  circumstances  disclosed,  including  the  de- 
nial by  the  [secondary  employer]  that  he  had  been  threat- 
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The  District  Court  judge  was  correct :  the  testimony  was 
adverse  to  petitioner's  position. 

In  this  latter  connection,  it  should  also  be  remem- 
bered that  there  is  a  difference  between  threats,  coer- 
cion and  restraint  on  the  one  hand  and  mere  argument, 
persuasion  and  relation  of  existing  facts  on  the  other. 
The  secondary  boycott  provisions  of  the  Act  were  not 
intended  to  sever  the  lines  of  communication  between 
union  officials  and  neutral  employers  or  persons  who 
have  contracted  with  non-union  employers.  On  the  con- 
trary, it  is  the  policy  of  all  the  federal  labor  statutes  to 
encourage  the  dialogue  between  labor  and  management. 
Accordingly,  unions  are  allowed  to  attempt  to  persuade 
secondary  employers  or  persons  to  cease  doing  business 
with  non-union  employers.  Electrical  Workers  Union 
hoc.  38  {Hoertz  Elec),  138  NLRB  17  (1962);  Local 
1976,  Carpenters  &>  Joiners,  357  U.S.  93,  99  (1958). 

The  second  instance  in  the  testimony  wherein  peti- 
tioner seeks  to  substantiate  a  secondary  boycott  charge 
against  the  Plumbers  concerns  Mr.  Carmickle's  visit  to 
the  Bank  job  site.  Here,  Petitioner  would  have  us  leap 
the  chasm  between  insinuation  and  truth.  From  the 
bare  testimony  that  Carmickle  asked  Quick  of  the 
whereabouts  of  the  Ramsey  employees  and  then  indi- 
cated there  would  be  a  meeting  between  union  officials 
and  Ramsey  and  the  general  contractor.  Petitioners 
would  have  this  Court  affirm  a  conclusion  that  Quick 

ened  in  any  way  by  the  union's  business  agent  or  any  other 
union  representative,  insufficient  basis  existed  for  a  finding 
that  the  union  had  violated  Section  8(b)(4)(B),  as  alleged." 
Administrative  Decision  of  General  Counsel,  Case  No.  SR- 
996,    1960   CCH  NLRB   Par.   9386. 
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and  another  plumber,  Dallas,  left  the  job  because  Car- 
mickle  affirmatively  induced  and  encouraged  them  to  do 
so.  Petitioner  would  have  the  Court  affirm  this  breach 
of  logic  even  in  the  face  of  the  express  statement  of 
Quick  as  to  why  he  left: 

"[I]  chose  not,  in  order  to  satisfy  my  own  con- 
science, to  work  with  people  who  were  doing  the 
same  kind  of  work  I  am  and  receiving  less  wages 
and  conditions."  (Tr.  54) 

The  Courts  of  this  nation  are  conscious  of  the  dif- 
ference between  mere  conjecture  and  competent  evi- 
dence. There  shall  be  no  legal  guilt  established  without 
proof  of  facts.  To  speculate,  to  surmise,  to  conjecture, 
is  not  sufficient  at  the  law.  Imagination  has  not  yet 
taken  the  place  of  competent  testimony. 


SPECIFICATION  OF  ERROR  NO.  2 

It  was  error  for  the  Trial  Examiner  to  find  and  con- 
clude and  for  the  Board  to  approve  the  finding  and 
conclusion  that  respondent  Plumbers  violated  §  8(b) 
(4)(i)(ii)(B)  of  the  Act  at  the  City  Hall  job. 

Argument  Re:  Specification  of  Argument  No.  2 

The  evidence  shows  that  the  only  conduct  of  the 
Plumbers  regarding  the  City  Hall  job  was  the  placing 
of  a  picket  at  the  City  Hall  site  and  the  conversations 
between  Carmickle  and  the  general  contractor  Roberts 
and  certain  other  union  officials  which  occurred  in 
September  1963  and  on  January  13,   1964  (Petitioner's 
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Br.  pp.  4,  5).  There  is  no  contention  by  Petitioner  or 
the  Charging  Party  that  this  conduct  violated  the  Act. 
The  Petitioner's  major  thrust  for  violation  of  the  sec- 
ondary boycott  provisions  at  the  City  Hall  job  is  direct- 
ed at  the  January  16,  1965  meeting  at  the  union  hall. 
The  Plumbers  were  not  present  at  the  meeting  (Peti- 
tioner's Br.  pp.  6,  7;  Charging  Party's  Br.  6).  There  is 
simply  no  evidence  to  support  a  finding  of  violation  by 
the  Plumbers  at  the  City  Hall  job.^ 

SPECIFICATION  OF  ERROR  NO.  3 

It  was  error  for  the  Trial  Examiner  to  find  and  con- 
clude and  for  the  Board  to  approve  the  finding  and 
conclusion  that  respondent  Council,  Carpenters  and  La- 
borers violated  §  8(b)(4)(i)(ii)(B)  of  the  Act  at  the 
City  Hall  job. 

Argument  Re:  Specification  of  Error  No.  3 

With  reference  to  the  City  Hall  Job,  the  choices  of 
the  men  not  to  work  while  Ramsey  was  performing  work 
on  the  job  site  were  individually  made  and  were  not  the 
product  of  coercion  or  encouragement  by  the  respondent 


5  The  Charging  Party,  at  pp.  13-14  of  his  brief,  attempts  to 
hold  the  Plumbers  in  violation  upon  some  theory  of  agency  or 
joint  venture.  There  is  no  evidence  or  facts  in  the  record  to  sub- 
stantiate such  a  theory,  and  the  Charging  Party  cites  no  page 
in  the  record  in  support  thereof.  Furthermore,  the  case  cited  by 
the  Charging  Party  in  support  thereof  is  not  apposite:  Retail 
Clerk  Union  (Retail  Fruit  Dealers'  Ass'n),  116  NLRB  856  (1956) 
enf'd  249  F.2d  591  (9th  Circ.  1957).  In  the  latter  case,  there  was 
one  union  official  who  was  in  fact  representing  two  local  unions 
and  the  proof  was  clear  that  his  actions  were  authorized  by  both 
unions.  Id.  249  F.2d  at  598. 
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unions  or  their  agents.  The  activity  on  the  part  of  the 
unions  which  is  under  attack  concerning  the  City  Hall 
job  is  the  January  16,  1965  meeting  at  the  union  hall 
at  which  time  facts  were  reported  to  the  employees  upon 
the  request  of  the  employees  as  a  product  of  their  con- 
fusion. The  respondent  unions  and  their  agents  at  all 
times  made  it  clear  to  the  employees  that  the  decision 
had  to  be  individually  made,  that  the  unions  were  not 
authorizing  or  instructing  any  strike  or  work  stoppage. 
Rather,  as  a  result  of  a  natural  curiosity  and  investiga- 
tion of  the  facts  by  the  employees,  the  agents  of  the 
Council,  Carpenters,  and  Laborers  did  inform  the  em- 
ployees of  the  provisions  in  the  respective  union  Con- 
stitutions, which  might  or  might  not  be  pertinent,  and 
also  the  fines  indicated  in  said  provisions,  which  might 
or  might  not  be  imposed.  The  union  agents  did  not 
frankly  know  what  the  consequences  would  be.  Many 
judges  and  courts  in  this  nation  have  been  in  a  similar 
quandry. 

In  Building  &'  Construction  Trades  Council  of  Tam- 
pa, 132  NLRB  1564  (1961),  union  officials  made  re- 
marks to  the  membership  at  a  union  meeting,  telling 
them  that  it  was  legal  for  each  employee  to  individually 
decide  to  stop  work  for  a  secondary  employer,  that  the 
choice  was  up  to  them,  that  they  could  not  be  discrim- 
inated against  if  they  so  decided.  It  was  held  that  this 
did  not  constitute  illegal  secondary  boycott. 

"To  read  inducement  and  encouragement  into 
the  mere  statement  that  the  men  could  make  an 
individual  choice  as  to  handling  Cone  products  is 
to  attach  a  presumption  of  guilt  to  a  declaration  of 
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what  the  law  will  permit.  This,  we  think,  carries  the 
*nod,  wink,  and  smile'  theory  too  far.  The  law  does 
not  require  that  a  union  refrain  from  making  the 
law  known  to  its  members.  *  *  *"  Ibid. 

Any  statements  made  by  Mr.  Joseph  Willis,  Secre- 
tary of  the  Oregon  State  Building  &  Construction 
Trades  Council  (Tr.  135,  143),  who  was  also  present 
at  the  January  16  meeting,  are  immaterial  to  the  mat- 
ters to  be  determined  here  inasmuch  as  the  Oregon  State 
Building  Trades  is  not  a  respondent  union  in  this 
matter  (Tr.  136)  and  has  not  been  charged  with  sec- 
ondary boycott  violation  by  the  Board.  Anything  stated 
by  Mr.  Willis  likewise  does  not  have  any  bearing  on 
the  charges  brought  against  the  unions  made  respond- 
ents here,  inasmuch  as  there  is  no  evidence  (and  Pe- 
titioner cites  no  page  of  the  record)  which  would  show 
that  Willis  was  the  authorized  agent  of  any  of  the  re- 
spondent unions. 

If  the  unions  or  the  agents  hoped  or  expected  the 
employees  to  cease  work,  that  mere  hope  and  expecta- 
tion is  not  material  to  the  issues  in  this  cause.  United 
Steelworkers  of  America,  Local  4203  v.  NLRB,  294  F.2d 
256,  259  (D.C.  Circ.  1961);  Seafarers  International  V. 
NLRB,  265  F.2d  585,  591-92  (D.C.  Circ.  1959);  NLRB 
V.  Local  50,  Bakery,  245  F.2d  542,  548  (2d  Circ.  1957). 
Likewise,  the  fact  that  a  work  stoppage  did  occur  is  not 
pertinent  to  the  issues  in  this  cause  inasmuch  as  it  is  not 
the  effect  of  the  union  activity  that  we  are  seeking  but 
rather  its  reasons  and  purposes.  Schauffler  v.  Local  30, 
Roofers,  191  F.  Supp.  237,  244  (D.C.  Del.  1961);  Cuneo 
V.  Hod  Carriers,  Local  472,  175  F.  Supp.  131,  135  (D.C. 
N.J.  1959). 
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SPECIFICATION  OF  ERROR  NO.  4 

It  was  error  for  the  Trial  Examiner  to  recommend  an 
order  and  for  the  Board  to  approve  an  order,  which  was 
too  broad  and  extended  beyond  that  which  was  war- 
ranted by  the  evidence.® 

Argument  Re:  Specification  of  Error  No.  4 

It  is  respondent's  contention  that  the  cease  and  desist 
order,  if  it  is  to  be  enforced  at  all,  cannot  stand  in  its 
broad  form.  Insofar  as  the  order  does  pertain  to  "any 
other  employer"  or  to  "any  other  person",  it  is  too 
broad. 

This  Court  has  analyzed  the  issue  of  the  "broad  or- 
der" at  depth  in  NLRB  v.  Ass'n.  of  Journeymen  Plumb- 
ers, Local  469,  300  F.2d  649  (9th  Circ.  1962).  In  the 
latter  case  the  NLRB  was  given  the  choice  of  either  nar- 
rowing its  broad  order  or  initiating  further  proceedings 
to  take  evidence  which  would  establish  the  necessity 
for  a  broad  order.  Id.  at  654.^ 

The  evidence  does  not  warrant  the  conclusion  that 
the  respondent's  inclination  was  to  extend  any  alleged, 


^  The  order  is  printed  in  Appendix  "A"  hereto. 

^  In  said  case  this  Court  quotes  with  approval  the  language 
of  the  United  States  Supreme  Court: 

"It  would  seem  *  *  *  clear  that  the  authority  conferred 
on  the  Board  to  restrain  the  practice  which  it  has  found  *  *  * 
to  have  [been]  committed  is  not  an  authority  to  restrain 
generally  all  other  unlawful  practices  which  it  has  neither 
found  to  have  been  pursued  nor  persuasively  to  be  related 
to  the  proven  unlawful  conduct.  [Citing  Cases]"  Communica- 
tions Workers  of  Amer.  V.  NLRB,  362  U.S.  479,  480-81  (1960). 
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unlawful  activity  actually  found  to  have  been  commit- 
ted. 

United  Steel  Workers  of  America,  Local  4203  v. 
NLRB,  294  F.2d  256,  260  (D.C.  Circ.  1961)  (order  must 
"correspond  to  the  violations  actually  found  to  have 
been  committed"); 

NLRB  V.  Hod  Carriers,  285  F.2d  397,  404-405  (8th 
Circ.  1960)  (evidence  did  not  warrant  order  extending 
to  "any  other  employer"  or  "person"); 

NLRB  v.  Bangor  Building  Trades  Council,  278  F.2d 
287,  291  (1st  Circ.  1960)  (no  evidence  that  union  in- 
clination was  to  extend  to  unlawful  activity). 

CONCLUSION 

Respondents  respectfully  submit  that  Petitioner's 
cease  and  desist  order  be  denied. 

Bailey,  Swink,  Haas,  Seagraves 

AND  Lansing 
Paul  T.  Bailey 
Ronald  B.  Lansing 
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I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the  United 
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Ronald  B.  Lansing, 
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APPENDIX  A 

The  following  is  the  cease  and  desist  order  which 
Petitioner  seeks  to  enforce  against  the  Plumbers: 

"Cease  and  desist  from  inducing  or  encouraging 
any  individual  employed  by  Stimson  or  Roberts  or 
any  other  employer  or  person  engaged  in  commerce, 
or  in  any  industry  affecting  commerce,  to  engage 
in  a  strike  or  a  refusal  in  the  course  of  his  employ- 
ment to  perform  any  services  for  his  employer,  and 
from  threatening,  coercing  or  restraining  the  Bank 
or  Roberts  or  any  otiier  persons  engaged  in  com- 
merce or  in  an  industry  affecting  commerce  where 
an  object  in  either  case  is  to  force  or  require  the 
Bank  or  Roberts  or  any  person  to  cease  doing  busi- 
ness with  Ramsey."  [Emphasis  added] 

The  following  is  the  cease  and  desist  order  which 
Petitioner  seeks  to  enforce  against  the  Carpenters,  the 
Laborers  and  the  Council: 

"Cease  and  desist  from  inducing  or  encouraging 
any  individual  employed  by  Roberts,  or  any  other 
employer  or  person  engaged  in  commerce,  or  in  an 
industry  affecting  commerce,  to  engage  in  a  strike 
or  refusal  in  the  course  of  employment  to  perform 
any  services  for  his  employer,  and  from  threatening, 
coercing  or  restraining  Roberts  or  any  other  person 
engaged  in  commerce  or  in  an  industry  affecting 
commerce  where  an  object  in  either  case  is  to  force 
or  require  Roberts  or  any  person  to  cease  doing 
business  with  Ramsey."  [Emphasis  added] 
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men &  Apprentices  of  the  Plumbing  &  Pipe 
Fitting  Industry  of  the  U.S.  &  Canada,  AFL- 
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On  Petition  for  Enforcement  of  An  Order  of  the 
National  Labor  Relations  Board 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS 
BOARD 


JURISDICTION 

This  case  is  before  the  Court  upon  the  petition  of 
the  Board,  pursuant  to  Section  10(e)  of  the  National 
Labor  Relations  Act,  as  amended  (61  Stat.  136,  73 
Stat.  519,  29  U.S.C.  Sees.  151,  et  seq.),'  for  enforce- 


^  Pertinent  provisions  of  the  Act  are  set  forth  infra,  pp.  IB- 
IS. 

(1) 


ment  of  its  order,  issued  against  respondents  on  March 
10,  1965  (R.  28-38,  44-45),-  and  reported  at  151 
NLRB  No.  63.  This  Court  has  jurisdiction  of  the  pro- 
ceedings, the  unfair  labor  practices  having  occurred 
during  a  labor  dispute  between  respondents  and  Ram- 
say-Waite  Co.,  Inc.,  (herein  called  Ramsey)  an  em- 
ployer doing  business  in  interstate  commerce  in  Eu- 
gene, Oregon.  No  issue  of  the  Board's  jurisdiction  is 
presented. 

STATEMENT  OF  THE  CASE 
I.  The  Board's  Findings  of  Fact 
The  Board  found  that  respondents  violated  Section 
8(b)  (4)  (i)  and  (ii)  (B)  of  the  Act  by  inducing  and 
encouraging  individuals  employed  by  neutral  and  sec- 
ondary employers  to  cease  performing  services,  and 
by  threatening,  coercing,  and  restraining  the  neutral 
and  secondary  employers,  all  with  an  object  of  forcing 
those  employers  to  cease  doing  business  with  Ramsey. 
The  evidence  upon  which  the  Board  based  its  findings 
is  summarized  below. 

A.    Respondent  Plumbers'  conduct  at  the  Bank  jobsite 

Respondents  Carpenters,  Laborers,  and  Plumbers 
are  constituent  members  of  respondent  Council  (R. 
11). 


2  References  designated  "R."  are  to  Volume  I  of  the  record 
as  reproduced  pursuant  to  Rule  10  of  this  Court.  References 
designated  "Tr."  are  to  the  reporter's  transcript  of  testimony 
as  reproduced  in  Volume  II  of  the  record.  Wlienever  in  a 
series  of  references  a  semicolon  appears,  those  preceding  the 
semicolon  are  to  the  Board's  findings ;  those  following  are  to 
the  supporting  evidence. 


Ramsey  installs  irrigation  and  sprinkling  systems. 
Ramsey  is  a  nonunion  contractor  involved  in  a  labor 
dispute  with  the  Plumbers  and  the  Council,  Ramsey 
having  rejected  their  request  for  a  union  contract 
and  his  employees  having  rejected  them  as  their  bar- 
gaining representative  (R.  11,  21-22,  29;  Tr.  12). 
In  August  1963  Ramsey  was  performing  a  contract 
for  the  United  States  National  Bank  ("Bank")  at  its 
building  in  Eugene.  Gale  M.  Roberts  Co.  ("Roberts") 
is  a  general  contractor  who  was  also  engaged  at  the 
Bank.  Roberts'  employees  are  represented  by  respond- 
ents. Roberts'  subcontracted  his  plumbing  and  steam- 
fitting  work  to  Stimson  Plumbing  &  Heating  Co. 
("Stimson"),  a  plumbing  subcontractor  whose  em- 
ployees are  represented  by  respondent  Plumbers  (R. 
30;  Tr.  35-36). 

On  August  20,  1963,  Plumbers'  business  manager, 
Mark  Carmickle,  came  to  the  jobsite  and  asked  a 
Stimson  plumber,  employee  Raymond  Quick,  if  Ram- 
sey employees  were  on  the  job.  When  Quick  said  they 
were,  and  indicated  their  location,  Carmickle  left  (R. 
30;  Tr.  48-51,  55-56).  Carmickle  returned  shortly 
and  told  Quick  that  some  of  the  labor  officials  were  go- 
ing to  meet  with  Roberts  and  Ramsey  that  afternoon. 
Carmickle  did  not  state  the  purpose  of  the  meeting, 
but  Quick  "knew  what  it  was  for"  (R.  30;  Tr.  51-52). 
After  lunch  Quick  and  the  other  Stimson  employee  on 
the  job,  Warner  Dallas,  walked  off  the  job  (R.  30; 
Tr.  52-54). 

Sometime  that  same  afternoon  Carmickle  called  the 
Bank,  and  spoke  to  Assistant  Cashier  and  Loan  Offi- 
cer Arthur  Pullen.  Carmickle  told  Pullen  that  he  had 


"pulled  the  men  off  the  job  .  .  .  because  of  the  employ- 
ment of  a  non-union  firm  .  .  .  Ramsey."  Later  that 
afternoon  Pullen  passed  this  information  on  to  the 
Bank's  building  and  planning  manager,  Stuart  Kidd 
(R.  30;  Tr.  42-44). 

The  next  moniing  Carmickle  called  Assistant 
Cashier  Pullen  again,  and  told  him  that  as  the  "non- 
union personnel"  were  not  yet  off  the  job,  the  "Union 
men"  would  not  return  (R.  30;  Tr.  44-46).  That 
morning,  however.  Bank  Manager  Kidd  met  with 
Taylor  Ramsey  at  the  jobsite  and  directed  him  to  re- 
move Ramsey's  employees.  Ramsey  did  so  (R.  30; 
Tr.  31-38).  A  few  minutes  later  Kidd  encountered 
Carmickle  at  the  site.  Kidd  told  him  that  he  had  done 
what  was  necessary  "to  eliminate  the  confusion  at 
the  job,"  and  hoped  that  Stimson's  "plumbers  would 
return  immediately."  Within  half  an  hour  they  were 
back  on  the  job  (R.  30;  Tr.  38-40). 

B.    Respondents'  conduct  at  the  City  Hall  jobsite 

In  1962  Roberts  was  awarded  a  contract  for  con- 
struction of  a  city  hall  in  Eugene.  He  subcontracted 
the  installation  of  a  sprinkler  system  to  Ramsey  (R. 
31;  Tr.  17-18,  22-23,  57-58). 

In  September  1963,  several  months  before  Ramsey 
began  work  (and  a  few  weeks  after  respondents  had 
forced  Ramsey's  removal  from  the  Bank  job,  as  de- 
scribed in  section  A,  above).  Business  Manager  Car- 
mickle and  the  secretary  of  the  Council,  Jens  Hor- 
strup,  talked  to  Roberts  concerning  the  use  of  Ramsey 
on  the  City  Hall  job.  The  union  officials  told  Rob- 
erts that  Ramsey  was  not  hiring  union  men  and  that 


he  was  refusing  to  sign  a  contract  with  the  Plumbers. 
They  sought  Roberts'  "help,"  but  the  latter  stated  he 
had  a  binding  contract  with  Ramsey  (R.  31;  Tr.  58- 
60,  141-142).  About  a  month  later  Roberts  sought 
out  Carmickle  and  suggested  a  means  for  Ramsey 
working  on  the  site  without  Carmickle  objecting. 
Roberts  proposed  that  the  dispute  between  the  Plumb- 
ers and  Ramsey  be  settled  by  Ramsey  agreeing  to  hire 
"all  Union  help."  Carmickle  rejected  the  proposal 
(R.  31;  Tr.  60-62). 

On  January  13,  1964,  Ramsey's  employees  began 
work  at  the  City  Hall  site.  Carmickle,  Council  Secre- 
tary Horstrup,  and  one  or  two  other  unidentified  un- 
ion officials  came  to  the  site.  They  again  complained 
to  Roberts  about  the  presence  of  Ramsey.  Roberts, 
however,  reiterated  that  he  had  a  binding  contract 
with  Ramsey.  Horstrup  said  he  would  "think  about" 
the  matter.  Carmickle  said  he  was  going  "to  do  some- 
thing about  it."  The  union  officials  then  left  (R.  31; 
Tr.  62-65). 

The  next  day,  January  14,  1964,  a  picket  appeared 
at  the  City  Hall  site,  carrying  a  sign  which  read  (R. 
13,  21,  32;  Tr.  24-25,  65-66): 

Ramsey-Waite  Co.  Working  Conditions  less 
than  enjoyed  by  Plumbers  Union  #  481.  No 
other  dispute  exists  on  this  job 

Business  Agent  Carmickle  requested  and  obtained  the 
Council's  approval  of  the  Plumbers'  picketing  (R.  32; 
Tr.  129-130). 

Roberts'  employees,  members  of  either  the  Labor- 
ers or  Carpenters,  gathered  at  the  jobsite  after  seeing 
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the  picketing.  On  behalf  of  the  laborers,  employee 
and  member  Robert  Magee  telephoned  Laborers'  Busi- 
ness Agent,  Kenneth  Barton,  for  advice.  Barton  told 
Magee  that  the  picketing  was  "informational"  and 
that  any  decision  to  leave  work  was  up  to  the  indi- 
vidual (R.  32;  Tr.  71-73,  87-89).  The  laborers  start- 
ed to  work,  but  grew  uneasy  and  called  Barton  again. 
He  told  them  to  come  to  his  office,  where  they  all  went. 
Council  Secretary  Horstrup  was  present.  Horstrup 
told  the  laborers  that  any  "decision"  was  left  to  them 
and  that  the  union  would  not  take  any  action  against 
anyone  who  went  through  the  picket  line.  The  labor- 
ers then  went  back  to  work  (R.  32;  Tr.  73-76,  89-91). 

As  the  carpenters  were  gathered  at  the  site,  Glen 
Randall,  Carpenters  business  representative  and  Coun- 
cil president,  appeared.  The  carpenters  asked  him  what 
they  should  do.  Randall  replied  that  the  picketing  was 
"legal,"  and  that  he  could  not  tell  them  what  to  do, 
that  they  should  decide  for  themselves.  After  some 
discussion  among  themselves,  the  carpenters  went  to 
work  (R.  32;  66-67,  102-104,  111-113,  141). 

Because  Roberts'  employees  had  continued  to  work 
behind  the  picket  line,  respondents  withdrew  it  at 
about  noon,  January  15  (R.  13,  21,  32).  The  next 
morning,  January  16,  Randall  told  Roberts'  superin- 
tendent, Jay  Maycumber,  that  he  wanted  to  meet  with 
the  carpenters  that  afternoon,  after  work.  Maycum- 
ber, a  Carpenters'  member,  so  notified  the  men  (R. 
32;  Tr.  116-119).  The  laborers  learned  of  this,  and 
after  work  went  to  Business  Agent  Barton's  office. 
Barton  took  them  to  the  room  in  the  union  hall  where 
the  meeting  was  about  to  open.  Already  present  when 


Barton  and  the  laborers  arrived,  were  Roberts'  car- 
penters, Carpenters'  Business  Representative  and 
Council  President  Randall,  and  Joe  Willis.  Willis  is 
secretary  of  the  Council's  parent  body,  the  Oregon 
State  Building  Trades  Council  (R.  32;  Tr.  77-78,  82- 
84,91-93,96,  143). 

After  explaining  why  a  tape  recorder  would  be  on 
during  the  meeting,  Randall  spoke  to  the  employees 
concerning  the  picketing.  He  told  them  that  the  picket 
line  would  be  re-established  the  next  morning.  Ran- 
dall stated  that  he  had  a  list  of  all  the  carpenters  on 
the  job  and  that  if  the  men  did  not  cross  the  picket 
line,  the  list  would  be  forgotten.  He  also  stated  that 
nothing  would  be  done  about  the  carpenters  who  had 
worked  throughout  the  picketing  on  January  14  and 
15,  if  they  now  refused  to  work  behind  the  newly  es- 
tablished picket  line.  Randall  reminded  the  employees 
of  the  provisions  in  the  Carpenters'  constitution  pro- 
viding for  "fines"  and  other  punishment  for  disre- 
garding a  picket  line,  and  that  he  was  obligated  to 
bring  "charges"  with  the  Council  for  violations  there- 
of (R.  33;  78-80,  93-94,  104-107,  113-114,  119-122, 
130-135). 

Laborers  Business  Agent  Barton  then  reminded 
the  laborers  that  their  constitution  provided  for  pun- 
ishment of  members  who  disregarded  a  picket  line. 
Barton  added  that  any  accused  member  had  a  right 
to  a  "trial"  (R.  33;  Tr.  144-149). 

In  addition,  Willis,  secretary  of  the  State  Council, 
told  the  employees  that  he  would  not  cross  the  picket 
line  and  that  he  thought  Randall  had  been  "pretty 
nice"  for  not  seeking  Council  punishment  for  those 
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who  had  crossed  the  line  of  January  14  and  15  (R. 
33;  80,  94,  114-115,  143). 

The  next  morning  the  picketing  recommenced,  and 
Roberts'  employees  remained  away  from  work.  They 
did  not  return  until  2  weeks  later,  when  Ramsey's  em- 
ployees left  the  City  Hall  jobsite.  Officials  of  both  the 
Carpenters  and  the  Council  acted  as  pickets  during 
the  2  week  period '  (R.  33;  Tr.  81,  84-85,  94-95,  107, 
115). 

II.    The  Board's  Conclusions  and  Order 

The  Board  found  that  respondent  Plumbers  induced 
and  encouraged  Stimson's  employees  to  withhold  their 
services,  and  threatened,  coerced  and  restrained  the 
Bank,  all  with  an  object  of  forcing  the  Bank  to  cease 
doing  business  with  Ramsey  at  the  Bank  jobsite,  in 
violation  of  Section  8(b)  (4)  (i)  and  (ii)  (B)  of  the 
Act  (R.  31,  44-45).  The  Board  further  found  that 
respondents  induced  and  encouraged  Roberts'  em- 
ployees to  withhold  their  services,  and  coerced  and 
restrained  Roberts,  all  with  an  object  of  forcing  Rob- 
erts to  cease  doing  business  with  Ramsey  at  the  City 
Hall  jobsite,  in  violation  of  Section  8(b)  (4)  (i)  and 
(ii)  (B)  of  the  Act  (R.  33-35,  44-45).  The  Board's  or- 
der requires  respondents  to  cease  and  desist  from  the 


^  After  issuing  an  unfair  labor  practice  complaint  against 
respondents,  the  Board's  Regional  Director  sought  interim  re- 
lief in  the  federal  district  court,  pursuant  to  Section  10(1)  of 
the  Act.  On  April  7,  1964,  after  hearing,  the  district  court  in 
Oregon  granted  a  temporary  injunction.  Before  the  Board 
the  parties  waived  hearing  and  stipulated  that  the  Trial  Ex- 
aminer would  consider  as  the  evidence  the  testimony  in  the 
district  court  proceeding  (R.  26-28). 


unfair  labor  practices  found  and  to  post  the  cus- 
tomary notices  (R.  34-38,  45). 

ARGUMENT 

Substantial  Evidence  Supports  the  Board's  Finding  That 
Respondents  Violated  Section  8(b) (4) (i)  and  (ii)(B)  of 
the  Act 

Section  8(b)  (4)  (i)  and  (ii)  (B)  of  the  Act,  as 
amended  in  1959  (see,  infra,  pp.  16-17)  provides  that 
a  union  may  not  "induce  or  encourage"  any  employee, 
or  * 'threaten,  coerce  or  restrain  any  person"  with  the 
object  of  effecting  a  secondary  boycott.  N.L.R.B.  v. 
District  Council  of  Painters  No.  4-8  and  Paint  Makers 
Local  Union  No.  1232,  340  F.  2d  107  (C.A.  9),  cert, 
denied,  381  U.S.  914.  The  uncontradicted  evidence, 
set  out  supra,  pp.  2-8  amply  supports  the  finding  of 
the  Board  that  respondents  violated  both  these  pro- 
hibitions. Initially,  the  Plumbers  violated  the  Section 
by  the  conduct  of  Business  Manager  Carmickle  when 
he  learned  that  Ramsey,  the  primary  employer  who 
had  rejected  the  Plumbers'  request  for  a  contract  and 
whose  employees  had  rejected  the  Plumbers,  was  en- 
gaged at  the  Bank  jobsite  alongside  union 
contractors.  Thus,  Carmickle  told  Quick,  an  em- 
ployee of  Stimson,  that  because  of  Ramsey's  presence 
union  officials  were  meeting  at  noon  that  day.  After 
lunch.  Quick  and  the  other  Stimson  employee  present 
walked  off  the  job.  Quick  having  surmised  the  purpose 
of  the  union  meeting  Carmickle  referred  to.  Any 
doubt  that  Carmickle  had  instigated  the  walkout 
was  dispelled  by  Carmickle's  calls  to  the  Bank 
that  afternoon  and  the  following  morning.   For  Car- 
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mickle  told  the  Bank  that  he  had  "pulled  the  men  off 
the  job."  Moreover,  the  plain  objective  of  this  induce- 
ment of  a  work  stoppage  was  to  bring  pressure  on 
the  Bank  to  cease  doing  business  with  Ramsey  in  fur- 
therance of  the  Plumbers'  dispute  with  Ramsey.  Car- 
mickle  thus  told  the  Bank  that  the  reason  for  the 
stoppage  was  the  presence  of  Ramsey's  "non-union 
personnel,"  and  within  a  half -hour  after  the  Bank 
persuaded  Ramsey  to  remove  his  employees,  Stimson's 
plumbers  returned  to  work.  The  Plumbers'  violation 
of  Section  8(b)  (4)  (i)  (B)  of  the  Act  is,  therefore, 
manifest.  See,  e.g.,  N.L.R.B.  v.  District  Council  of 
Painters  No.  JfS  and  Paint  Makers  Local  Union  No. 
1232,  supra,  340  F.  2d  at  110-111;  N.L.R.B.  v.  Local 
29Jf,  Teamsters,  298  F.  2d  105,  106-107  (C.A.  2); 
N.L.R.B.  V.  Plumbers'  Union  of  Nassau  County,  299 
F.  2d  497,  500-501  (C.A.  2) ;  N.L.R.B.  v.  Highway 
Truckdrivers  &  Helpers,  Local  107,  300  F.  2d  317, 
319-320  (C.A.  3).  Moreover,  the  application  of  such 
pressure  against  the  Bank  also  falls  squarely  within 
the  proscription  of  subparagraph  (ii),  the  purpose  of 
which  is  to  foreclose  threats  to  neutral  employers  of 
such  "labor  trouble  and  other  consequences,"  *  and  to 
prohibit  carrying  out  of  such  threats  by  means  of  a 
"strike  or  other  economic  retaliation."  ^  Cases  cited, 
supra.  See,  in  addition,  N.L.R.B.  v.  International  Hod 
Carriers,  Local  IHO,  285  F.  2d  397,  402-403  (C.A. 
8),  cert,  denied,  366  U.S.  903. 


*  105  Cong.  Rec.  15532,  II  Leg.  Hist.  1568 ;  see  105  Cong. 
Rec.  8874,  II  Leg.  Hist.  1750. 

»105  Cong.  Rec.  14347,  15544-15545,  II  Leg.  Hist.  1523, 
1581. 
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The  Board  had  ample  warrant  for  rejecting  re- 
spondents' contention  that  Stimson's  employees  quit 
work  on  their  own  individual  action.  Though  Quick 
testified  that  he  left  out  of  scruple  against  working 
with  employees  "receiving  less  wages"  for  the  same 
kind  of  work  (R.  30),  Quick,  as  the  Board  noted,  was 
not  concerned  about  the  presence  of  Ramsey's  non- 
union employees  until  Carmickle  raised  the  matter 
and  implied  union  action  against  it.  As  this  Court 
has  recognized,  "  'the  words  "induce  or  encourage" 
are  broad  enough  to  include  in  them  every  form 
of  influence  and  persuasion.'"  [citation  omitted]. 
N.L.R.B.  V.  District  Council  of  Painters  No.  J^S  and 
Paint  Makers  Local  Union  No.  1232,  supra,  340  F.  2d 
at  111.  Moreover,  by  his  own  declaration  that  he  had 
"pulled  the  men  from  the  job"  Carmickle  demon- 
strated that  it  was  his  actions  that  brought  about  the 
work  stoppage.  In  these  circumstances,  the  Board 
properly  placed  little  weight  on  Quick's  testimony 
avowing  wholly  individual  action  on  his  part.  Cf. 
N.L.R.B.  V.  Donnelly  Garment  Co.,  330  U.S.  219,  228- 
231;  Hendrix  Mfg.  Co.  v.  N.L.R.B.,  321  F.  2d  100, 
105  (C.A.  5). 

Respondents  resorted  to  unlawful  secondary  pres- 
sures in  the  second  instance,  by  their  conduct  when 
they  discovered  that  Roberts  had  subcontracted  work 
to  Ramsey  at  the  City  Hall  jobsite."    Thus,  when 

®The  Board,  contraiy  to  respondents'  assertion  (R.  9,  19, 
22-23),  acted  well  within  its  broad  discretion  in  consolidating 
the  case  against  the  Plumbers  at  the  Bank  site  with  the  case 
against  all  the  respondents,  including  the  Plumbers,  at  the 
City  Hall  site.    The  Plumbers  are  a  common  respondent,  and 
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Roberts  rejected  the  repeated  requests  of  the  Plumb- 
ers and  the  Council  to  cancel  his  contract  with  Ram- 
sey, the  Plumbers,  with  the  Council's  official  sanction, 
began  picketing  the  job  site.  Roberts'  cai*penters  and 
laborers  hesitated  crossing  the  picket  line,  but  uni- 
foraily  did  so  when  in  answer  to  their  inquiries  offi- 
cials of  the  Carpenters,  Laborers,  and  Council  told 
them  the  decision  was  up  to  them.  Significantly,  the 
secondaiy  employees'  unanimous  decision  to  continue 
working  led  the  Plumbers  and  Council  to  withdraw 
the  picket  line  on  January  15. 

Respondents,  however,  immediately  took  action  to 
assure  that  Roberts'  employees  would  cease  working. 
The  employees  were  thus  assembled  in  the  union  hall 
immediately  after  work  on  Januaiy  16  and  told  by 
top  officials  of  the  Cai'penters,  Laborers,  Council,  and 
the  parent  State  Council,  that  the  Plumbers'  picket 
line  would  be  re-established  in  the  moraing.  The  em- 
ployees were  reminded  that  the  unions'  constitutions 
provided  sanctions  for  disregarding  a  picket  line. 
They  were  further  told  that  an  asserted  "list"  of  those 


because  of  a  dispute  viith.  Ramsey  resorted  to  secondan-  ac- 
tivity' because  of  his  presence  at  both  sites,  enlisting  the 
Council  and  other  respondents  (fellow  Council  members)  in 
the  activity  at  the  City  Hall  site.  Roberts  is  a  neutral  em- 
ployer involved  at  both  sites,  and  Ramsey  is  the  charging 
party  in  all  the  charges  filed  against  respondents.  Plainly, 
these  facts  establish  common  parties  and  common  issues  of 
fact  and  law.  Moreover,  respondents  have  not  suggested 
how  they  were  prejudiced  by  the  consolidation.  N.L.R.B.  v. 
United  Mine  Workers  of  America,  District  31,  et  al.,  198  F. 
2d  389,  390  (C.A.  4),  cert,  denied,  344  U.S.  884,  Accord: 
N.L.R.B.  V.  Local  Joint  Executive  Board,  301  F.  2d  149,  1-55- 
156  (C.A.  9). 
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who  had  worked  behind  the  picketing  would  be  for- 
gotten if  the  new  picket  line  was  honored,  but  that 
those  who  crossed  this  line  would  be  subject  to  "fines" 
and  "punishment."  The  admonition  was  effective,  as 
Roberts'  employees  stayed  away  from  the  jobsite  and 
the  picket  line  for  2  weeks,  at  which  time  Ramsey's 
employees  left.  Under  settled  law,  respondents'  pick- 
eting and  threats  to  invoke  internal  union  discipline  to 
induce  work  stoppages  among  secondary  employees 
to  bring  pressure  on  a  secondary  employer  (Roberts) 
to  cease  doing  business  with  the  primary  (Ramsey), 
are  violative  of  Section  8(b)  (4)  (i)  and  (ii)  (B)  of 
the  Act.  N.L.R.B.  v.  Local  3, 1.B.E.W.,  325  F.  2d  561, 
563  (C.A.  2),  and  cases  cited  therein.  Accord: 
N.L.R.B.  V.  Local  751,  Carpenters,  285  F.  2d  633, 
640,  641  (C.A.  9);  Elliott  v.  Amalgamated  Meat 
Cutters,  etc.  91  F.  Supp.  690,  697  (W.D.  Mo.),  ap- 
peal dismissed,  189  F.  2d  965  (C.A.  8) ;  Hull  v.  Sheet 
Metal  Workers'  International  Association,  AFL-CIO, 
et  aL,  41  LRRM  2812,  2820  (D.C.  N.  Ohio) ;  Truck 
Drivers  Local  Union  728,  Teamsters  v.  N.L.R.B.,  265 
F.  2d  439,  442-443  (C.A.  5),  cert,  denied,  361  U.S. 
917;  Roanoke  Building  &  Construction  Trade  Coun- 
cil, AFL-CIO,  et  al.  (The  Kroger  Co.),  117  NLRB 
977,  980 ;  Infl  Ass'n  of  Heat  &  Frost  Insulator's  and 
Asbestor  Workers,  et  al.  (Speedline  Mfg.  Co.)  137 
NLRB  1410,  1411.  See  also.  Local  Union  No.  789, 
Infl  Hod  Carriers,  et  al.  (H.  E.  Doijle),  125  NLRB 
571,  573. 

Accordingly,  as  regards  the  City  Hall  jobsite,  the 
Board  properly  rejected  respondents'  contention  that 
they  established  a  picket  line,  at  a  common  situs. 
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which  was  aimed  solely  at  Ramsey  and  his  em- 
ployees and  that  they  merely  gave  Roberts'  employees 
the  "facts"  in  response  to  their  "confusion"  as  to 
whether  to  cross  it.  Given  an  opportunity,  Roberts' 
employees  did  make  an  "individual  decision,"  and 
initially  continued  to  work  in  spite  of  the  picketing. 
Respondent  Plumbers  thereupon  re-established  the 
picket  line  and  by  resort  to  threats  of  union  discipline 
each  of  the  other  respondents  induced  Roberts'  em- 
ployees to  engage  in  a  work  stoppage.  Thus,  to  force 
Roberts  to  cease  doing  business  with  Ramsey,  "there 
was  a  deliberate  attempt  to  produce  collective  action 
by  the  [respondents]  acting  as  a  union  but  termed, 
for  the  purpose  of  subterfuge,  individual  action." 
Truck  Drivers  Local  Union  728,  Teamsters  v. 
N.L.R.B.,  supra,  265  F.  2d  at  443.  In  short,  re- 
spondents' assertion  is  foreclosed  by  their  overt  and 
joint  effort  to  "enmesh  .  .  .  secondary  employers  and 
employees  in  the  dispute."  N.L.R.B.  v.  Highway 
Truckdrivers  &  Helpers,  Local  107,  supra,  300  F.  2d 
at  321-322.  See  also.  Retail  Fruit  &  Vegetable  Clerks 
Union  Local  1017  y.  N.L.R.B.,  249  F.  2d  591,  596- 
598  (C.A.  9) ;  N.L.R.B.  v.  Western  States  Regional 
Council  No.  3,  et  al,  319  F.  2d  655,  659  (C.A.  9) ; 
N.L.R.B.  V.  Local  Union  No.  751,  Carpenters,  285 
F.  2d  633,  639-640  (C.A.  9) ;  National  Mantime  En- 
gineers Beneficial  Assn.  v.  N.L.R.B.,  274  F.  2d  167, 
170  (C.A.  2) ;  I.B.E.W.  v.  N.L.R.B.,  No.  19084  (C.A. 
D.C.)  decided  July  16,  1965  (59  LRRM  2767). 
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CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted 
that  a  decree  should  issue  enforcing  the  Board's  order 
in  full/ 

Arnold  Ordman, 

General  Counsel, 

DOMINICK  L.  Manoli, 

Associate  General  Counsel, 

Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 

Glen  M.  Bendixsen, 

Attorney, 

National  Labor  Relations  Board. 


October  1965. 


Certificate 


The  undersigned  certifies  that  he  has  examined  the 
provisions  of  Rule  18  and  19  of  this  Court,  and  in  his 
opinion  the  tendered  brief  conforms  to  all  require- 
ments. 

Marcel  Mallet-Prevost 

Assistant  General  Counsel 

National  Labor  Relations  Board 


'  Respondents  clearly  demonstrated  a  proclivity  for  bring- 
ing unlawful  pressures  on  any  secondary  employers  who  at- 
tempt to  engage  Ramsey  at  any  jobsite.  Therefore,  the  Board, 
contrary  to  respondents'  assertion,  was  warranted  in  includ- 
ing a  provision  in  the  order  which  seeks  to  deter  respondents 
in  the  immediate  future  from  bringing  such  pressures  on 
any  secondary  employer  who  seeks  to  do  business  with  Ram- 
sey. LB.E.W.  V.  N.L.R.B.,  341  U.S.  694,  698,699,  705-706; 
N.L.R.B.  V.  International  Union  of  Operating  Engineers,  Lo- 
cal 571,  317  F.  2d  638,  643-644  (C.A.  8)  ;  N.L.R.B.  v.  Local 
S8,  IBEW,  339  F.  2d  197,  200  (C.A.  6). 
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APPENDIX 


The  relevant  provisions  of  the  National  Labor  Re- 
lations Act,  as  amended  (61  Stat.  136,  73  Stat.  519, 
29  U.S.C,  Sees.  151,  et  seq.)  are  as  follows: 


Unfair  Labor  Practices 

4c  !):  H:  * 

Sec.  8  (b)    It  shall  be  an  unfair  labor  practice  for 
a  labor  organization  or  its  agents — 

(4)  (i)  to  engage  in,  or  to  induce  or  encour- 
age any  individual  employed  by  any  person  en- 
gaged in  commerce  or  in  an  industry  affecting 
commerce  to  engage  in,  a  strike  or  a  refusal  in 
the  course  of  his  employment  to  use,  manufac- 
ture, process,  transport,  or  otherwise  handle  or 
work  on  any  goods,  articles,  materials,  or  com- 
modities or  to  perform  any  services;  or  (ii)  to 
threaten,  coerce,  or  restrain  any  person  engaged 
in  commerce  or  in  an  industry  affecting  com- 
merce, where  in  either  case  an  object  thereof 
is:  .  ,  .  (B)  forcing  or  requiring  any  person 
to  cease  using,  selling,  handling,  transporting,  or 
otherwise  dealing  in  the  products  of  any  other 
producer,  processor,  or  manufacturer,  or  to  cease 
doing  business  with  any  other  person,  or  forcing 
or  requiring  any  other  employer  to  recognize  or 
bargain  with  a  labor  organization  as  the  repre- 
sentative of  his  employees  unless  such  labor  or- 
ganization has  been  certified  as  the  representa- 
tive of  such  employees  under  the  provisions  of 
section  9:  Provided,  That  nothing  contained  in 
this  clause  (B)  shall  be  construed  to  make  un- 
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lawful,  where  not  otherwise  unlawful,  any  pri- 
mary strike  or  primary  picketing;  .  .  . 


Prevention  of  Unfair  Labor  Practices 

Sec.  10  (a)  The  Board  is  empowered,  as  herein- 
after provided,  to  prevent  any  person  from  engaging 
in  any  unfair  labor  practice  (listed  in  section  8)  af- 
fecting commerce.  This  power  shall  not  be  affected 
by  any  other  means  of  adjustment  or  prevention  that 
has  been  or  may  be  established  by  agreement,  law,  or 
otherwise:  *  *  * 


(e)  The  Board  shall  have  power  to  petition  any 
court  of  appeals  of  the  United  States,  .  .  .  within 
any  circuit  .  .  .  wherein  the  unfair  labor  practice  in 
question  occurred  or  wherein  such  person  resides  or 
transacts  business,  for  the  enforcement  of  such  order 
and  for  appropriate  temporary  relief  or  restraining 
order,  and  shall  file  in  the  court  the  record  in  the 
proceedings,  as  provided  in  section  2112  of  title  28, 
United  States  Code.  Upon  the  filing  of  such  petition, 
the  court  shall  cause  notice  thereof  to  be  served  upon 
such  person,  and  thereupon  shall  have  jurisdiction 
of  the  proceeding  and  of  the  question  determined 
therein,  and  shall  have  power  to  grant  such  tempo- 
rary relief  or  restraining  order  as  it  deems  just  and 
proper,  and  to  make  and  enter  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or  setting 
aside  in  whole  or  in  part  the  order  of  the  Board.  No 
objection  that  has  not  been  urged  before  the  Board, 
its  member,  agent,  or  agency,  shall  be  considered  by 
the  court,  unless  the  failure  or  neglect  to  urge  such 
objection  shall  be  excused  because  of  extraordinary 
circumstances.     The  findings  of  the  Board  with  re- 
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spect  to  questions  of  fact  if  suppoii^d  by  substantial 
evidence  on  the  record  considered  as  a  whole  shall 
be  conclusive.  If  either  party  shall  apply  to  the 
court  for  leave  to  adduce  additional  evidence  and 
shall  show  to  the  satisfaction  of  the  court  that  such 
additional  evidence  is  material  and  that  there  were 
reasonable  grounds  for  the  failure  to  adduce  such 
evidence  in  the  hearing  before  the  Board,  its  member, 
agent,  or  agency,  the  court  may  order  such  addi- 
tional evidence  to  be  taken  before  the  Board,  its 
member,  agent,  or  agency,  and  to  be  made  a  part  of 
the  record  ....  Upon  the  filing  of  the  record  with  it, 
the  jurisdiction  of  the  court  shall  be  exclusive  and  its 
judgment  and  decree  shall  be  final,  except  that  the 
same  shall  be  subject  to  review  by  the  .  .  .  Supreme 
Court  of  the  United  States  upon  writ  of  certiorari  or 
certification  as  provided  in  section  1254  of  title  28. 
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STATEMENT 


This  brief  is  submitted  by  the  charging  party,  Ram- 
sey-Waite  Co.,  Inc.,  pursuant  to  the  written  consent  of 
all  parties.  Rule  18(9)  (a). 


QUESTION  PRESENTED  FOR  DECISION 

The  question  is  whether  there  is  substantial  evidence 
on  the  record  considered  as  a  whole^  that  respondents 
induced  strikes  by  neutral  employees  and  coerced  per- 
sons engaged  in  commerce  to  force  them  to  cease  doing 
business  with  the  charging  party,  a  primary  employer 
with  whom  the  respondent  Plumbers  Union  had  a  labor 
dispute.  2  I 

SUMMARY  OF  ARGUMENT 

This  is  a  flagrant  case  of  unlawful  secondary  strike 
action  which  the  evidence  established  beyond  any 
doubt  at  all.  The  Plumbers  Union^  first  required  a  proj- 
ect owner  to  cancel  a  direct  contract  with  the  charging 
party  by  threats  and  coercion  and  by  "pulling"  its  mem- 
bers working  for  another  contractor  off  the  job.  There- 
after, the  Plumbers  Union,  the  Carpenters  Union,'''  the 
Laborers  Union^  and  the  Trades  Council^  jointly  at- 
tempted to  require  a  prime  contractor  to  cancel  a  sub- 
contract with  charging  party  by  inducing  (and  coerc- 
ing) strike  action  by  the  prime  contractor's  employees. 


1.29  use  §  160(e). 

2.29  use  §158(b)(4)(i)  and  (ii)(B);  N.L.R.B.  v.  Denver  Bldg.  &  Constr.  T. 

Council,  (1951)  341  US  675.  Respondents  did  not  except  to  any  of  the  iuris- 

dictional  findings  (R  39). 

3.  Respondent  Plumbers  &  Steamfitters  Local  No.  481. 

4.  Respondent  earpenters  Local  Union  No.  1273. 

5.  Respondent  eonstruction  &  General  Laborers  Local  No.  85. 

6.  Respondent   Lane  -  eoos  -  eurry  -  Douglas    eoimties   Building   &   Constructioii 
Trades  eouncil,  AFL-eiO. 


I'he  charges  were  proved  to  the  hilt,  and  the  Board's 
order  should  be  enforced. 

ARGUMENT 
Introduction 

The  charging  party,  Rainsey-Waite  Co.,  Inc.,  (here- 
after called  Ramsey)  sells  and  installs  plumbing  equip- 
ment, irrigation  accessories  and  supplies  in  and  near 
Eugene,  Oregon  (Tr  12).  Ramsey's  employees  rejected 
the  Plumbers  Union  as  their  bargaining  representative 
in  a  Board  election  held  in  May,  1963  (Tr  14-17;  Pet 
Exhs  1,  2).  The  incidents  in  question  occurred  shortly 
after  that  election. 

1 .  The  Bank  Job. 

In  August,  1963  the  United  States  National  Bank 
of  Oiegon  was  constructing  a  branch  office  at  Seventh 
and  Chambers  Streets  in  Eugene,  Oregon  (Tr  32;  R  21 ) . 
The  general  contractor  was  Gale  Roberts  Construction 
Company  (Tr  33;  R  21)  (hereafter  called  Roberts), 
which  had  subcontracted  the  mechanical  work  exclu- 
sive of  the  sprinkler  system  to  vStimson  Company  (R  30) 
(liereafter  called  Stimson).  Stimson's  plumbing  em- 
ployees were  members  of  the  Plumbers  Union  (R  11, 
20).  Ramsey  had  been  directly  engaged  by  the  bank 
to  install  the  sprinkler  system  (Tr  35).  The  branch 
opening  had  been  arranged  for  a  specific  date,  and  anj'^ 


delay  in  completing  the  project  would  cause  serious  fi- 
nancial loss  to  the  bank  (Tr  37). 

On  the  morning  of  August  20  (Tr  43),  shortly  after 
Ramsey  had  commenced  its  work  (R  30),  the  business 
manager  for  the  Plumbers  Union,  Mr.  Camiickle  (Tr 
20,  5  5),  was  told  by  Raymond  Quick,  a  Stimson  em- 
ployee who  was  a  member  of  the  Plumbers  Union,  that 
Ramsey  employees  were  working  on  the  jobsite  (Tr 
50-51,  55).  At  about  1:30  p.m.,  Stimson's  only  em- 
ployees on  the  job,  Raymond  Quick  and  Wainer  Dallas, 
reported  sick  and  left  work.  The  plumbers  were  "the 
key  to  the  completion  of  [the]  branch  buildings"  (Tr 
32,  36). 

Mr.  Carmickle  telephoned  Mr.  Pullen,  the  bank's 
assistant  cashier  and  loan  officer  at  its  main  Eugene 
branch  (Tr  42),  and  told  him 

"*  *  *  *  that  the  Union  was  a  customer  of  our 
branch,  and  *  *  *  that  the  Union  was  pulling  the 
men  off  the  job — or  had  pulled  the  men  off  the  job 
at  the  7th  and  Chambers  Branch  because  of  the  em- 
ployment of  a  non-union  firm,  which  he  identified 
as  Ramsey-Waite."  (Tr  43) 


Mr.  Pullen  immediately  called  Mr.  Kidd,  manager  of 
the  bank's  building  and  planning  department  (Tr  31), 
who  arrived  at  the  jobsite  early  the  next  morning  (Tr 
34). 


In  the  morning,  Mr.  Carmickle  again  called  Mr. 
Pullen  and  told  him  "that  the  Union  men  were  await- 
ing word  to  go  back  to  work.  *  *  ♦  that  the  non-union 
personnel  were  not  off  the  job  yet,  and  therefore  the 
Union  men  were  not  going  back  to  work"  (Tr  44-45). 
After  discussing  the  problem,  Mr.  Kidd  advised  Mr.  Ram- 
sey that  despite  his  personal  sympathies,  he  "had  to  get 
[the]  job  completed  *  *  *  in  order  to  meet  the  dead- 
line" (Tr  37).  He  asked  Mr.  Ramsey  "to  remove  his 
people"  from  the  job  (Tr  37).  This  was  done,  and  the 
sprinkler  system  was  installed  by  Stimson's  union 
plumbers,  who  returned  to  work  within  30  minutes 
after  Ramsey's  people  left  (Tr  38,  39-40;  R  30). 

2.  The  City  Hall  Job. 

In  January,  1964  the  City  of  Eugene  was  construct- 
ing a  new  $2,000,000  city  hall.  Roberts  was  the  general 
contractor,  and  Ramsey  had  a  subcontract  for  the 
sprinkler  system  (Tr  57-58,  63).  Roberts'  employees  in- 
cluded carpenters,  laborers  and  cement  finishers  (Tr 
67,  see  also  69).  The  carpenters  and  laborers  were  rep- 
resented by  the  Carpenters  Union  and  Laborers  Union 
respectively.  The  Plumbers  Union  and  the  Trades 
Council,  through  Mr.  Carmickle  and  Mr.  Horstrup,  sec- 
retary of  the  Trades  Council  (R  20),  had  sought  to  enlist 
Roberts'  aid  in  their  dispute  with  Ramsey,  but  Mr.  Rob- 
erts told  them  that  his  contract  with  Ramsey  could  not 


be  cancelled/  They  led  Mr.  Roberts  to  believe  that  there 
would  be  a  strike  if  Ramsey  were  permitted  to  do  the 
work  (Tr  58-62,  128).  Ramsey  commenced  work  on 
about  January  13  (Tr  62).  The  Trades  Council  met  and 
at  the  request  of  the  Plumbers  Union  sanctioned  a  picket 
against  Ramsey-Waite  at  the  jobsite  (Tr  129-130).  J 

On  January  14,  the  picket  appeared  (Tr  65-66), 
bearing  a  sign  stating  that  the  Union's  dispute  was  with 
Ramsey  alone  (R  32).  Respondents  advised  their  mem- 
bers to  decide  for  themselves  whether  to  pass  the  picket. 
After  initial  uncertainty,  they  all  returned  to  work;  no 
employee  or  worker  declined  to  cross  the  picket  line  (R 
32;  Tr  65-66,  71-76,  88-90,  103-104,  112-113,  118). 
Picketing  ceased  about  noon  the  next  day  (R  32;  Tr  91 ) . 

On  January  16,  the  employees  continued  to  work 
(Tr  138-139).  However,  a  meeting  was  called  at  the 
Labor  Temple  for  4:30  p.m.  that  day  (Tr  113).  The 
carpenters,  laborers  and  the  cement  finishers  attended 
( Tr  1 1 3 ) .  Mr.  Randall  called  the  carpenters  to  the  meet- 
ing (Tr  118-119),  and  members  of  the  Laborers  Union 
attended  with  Mr.  Benson,  their  business  agent  (Tr  82- 
83,  91-92;  R  20).  Mr.  Randall,  Mr.  Barton,  Mr.  Softly 
(financial  secretary  of  the  Carpenters  Union;  Tr  119), 
and  Mr.  Willis  (secretary  of  the  Oregon  State  Building 


7.  Mr.  Randall,  the  Carpenters'  business  representative  and  President  of  the 
Trades  Council  (R  20),  also  participated  in  these  discussions  (Tr  128-129). 


Trades  Council)  were  all  present  (Tr  77-78,  82-83,  91- 
92;R2()). 

Mr.  Randall  stated  that  "the  meeting  was  called 
specifically  to  tell  the  carpenters  not  to  cross  the  picket 
line"  (Tr  79;  see  also  82).  He  discussed  the  Union's  con- 
stitution, including  the  provision  prohibiting  members 
from  crossing  a  picket  line.  There  would  be  a  picket  the 
next  day,  and  "we  could  be  fined  up  to  a  day's  wages 
for  going  across  the  picket  line"  (Tr  105-106,  109). 
"*  *  *  [lit  was  quite  a  lengthy  statement  he  made, 
but  part  of  the  statement  was  to  shut  the  job  down." 
(Tr  108). 

Mr.  Brown,  a  member  of  the  Laborers  Union  (Tr 
81 ),  testified  that  Mr.  Randall  stated  that  "a  fine  could 
be  imposed"  for  crossing  the  picket  line  and  that  "every- 
body's name  on  that  job  was  on  a  list"  (Tr  79-80). 

Mr.  Magee,  a  member  of  the  Carpenters  Union  (Tr 
87),  testified  that  Randall  stated 

"*  *  *  that  he  had  the  names  of  all  the  car- 
penters on  the  job  *  *  *  He  said  that  he  was  going 
to  keep  them  in  case  he  had  to  refer  charges  against 
the  men.  *  *  *  [Hie  read  the  Bylaws  of  the  Car- 
penters Union  to  the  carpenters  about  the  fines  and 
the  penalties  of  crossing  the  picket  line."  (Tr  93-94) 


Mr.  Maycumber,  the  carpenters'  foreman,  testified: 
"It  was  brought  up  about  him  having  a  list  of 
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the  carpenters'  names,  and  that  he  had  hoped  that 
he  wouldn't  have  to  do  anything  with  the  list,  that 
we  would  recognize  the  picket  the  next  morning, 
and  just  if  we  didn't  cross  the  picket  line,  well,  the 
list  would  be  forgot  about."  (Tr  119) 


Mr.  Willis  told  the  meeting  i 

"*  *  *  'I  think  Mr.  Randall  was  pretty  nice  to 
you  fellows  for  not  turning  you  in.'  And  if  we  went 
through  that  picket  in  the  morning  if  there  was  a 
picket  on  the  job,  he  said  he  will  be  right  to  Mr. 
Randall  to  tiu'n  those  names  into  the  International 
*   *   ♦"  (Trll4) 


Mr.  Clement,  another  Carpenters  Union  member 

(Tr  102),  testified:  ( 

"He  just  had  a  list  of  all  the  names  of  everybody 
on  the  job^  and  if  we  honored  the  picket  the  next 
day,  he  would  like  to  throw  the  list  away.  And  if 
we  didn't  honor  it,  he  would  see  to  it  that  we  were 
punished  accordingly  or  fines,  discharged  from  the 
Union,  and  what  not;  whatever  they  had  to  do." 
(Tr  106) 


"Q  Now,  what  did  he  say  in  respect  to  punish- 
ment, if  anything?  Mr,  Randall  I  am  talking  about. 

A  He  just  made  the  statement  about  there 
would  be  a  fine  of  $25  a  day — I  mean  wages  per  day 
the  day  we  went  across  the  picket  line. 


A  He  said  that  he  would  see  to  it  that  we  were 
fined,  we  would  get  the  limit  or  something,  but  I 
don't  know  just  how  that  went."  (Tr  109) 


Mr.  Willis  also  stated  that 

"*  *  *  if  he  were  us,  that  he  would — would 
stay  away  from  the  job  and  that  he  just  wouldn't 
cross  the  picket  line."  (Tr  80) 


"*  *  *  that  the  only  way  we  were  to  get  this 
thing  settled  was  to  stay  away  from  the  picket  line, 
not  to  cross  it."  (Tr  94) 


"He  thought  he  should  shut  the  job  down  and 
bring  somebody  to  their  knees.  *  *  *"  (Tr  107, 
see  108)8 


Picketing  was  resumed  at  8:00  a.m.  on  January  17 
in  the  presence  of  Mr.  Randall  and  Mr.  Horstrup  (Tr 
107).  Roberts'  laborers,  carpenters  and  cement  fin- 
ishers refused  to  cross  the  picket  line  (Tr  67-68,  80-81). 
However,  Ramsey's  employees  continued  to  work.  The 
work  stoppage  continued  for  two  weeks,  at  a  daily  loss 
to  Roberts  of  $200,  and  Roberts'  employees  returned  to 
work  only  after  Ramsey's  men  had  finished  the  job  (Tr 
67-68,  81). 


8.  The  foregoing  facts  are  from  the  testimony  of  Mr.  Roberts,  Mr.  Brown,  Mr. 
Magee,  Mr.  Clement,  Mr.  Stevenson,  and  Mr.  Maycumber.  Respondents' 
witnesses,  Mr.  Randall  and  Mr.  Barton,  were  understandably  less  specific, 
but  their  testimony  contains  significant  concessions  (see  Tr  133-134,  147-148). 
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Mr.  Brown,  a  member  of  the  Laborers  Union  (Tr 
81),  testified  that  he  refused  to  cross  the  line  "based 
upon  what  was  said  at  that  meeting"  (Tr  84).  Mr. 
Maycumber,  the  carpenters'  foreman,  testified  that 
his  decision  to  refuse  to  work  was  based  on  what  was 
said  at  the  meeting  and  particularly  the  threat  of  fines 
of  a  "day's  pay  for  each  time  they  crossed  the  picket 
line"  (Tr  122). 

3.  The  Evidence  Supported  the  Board's  Findings.  J 

a.  Respondents  did  not  except  to  the  trial  exam- 
iner's findings  with  respect  to  the  bank  job  except  to 
the  obvious  conclusions  that  the  Plumbers  Union  in- 
duced and  encouraged  Raymond  Quick  to  leave  his  job 
for  Stimson  (R  31)  and  threatened  and  coerced  the 
bank  directly  to  put  Ramsey  off  the  job  (R  31).^  Ray- 
mond Quick's  testimony  that  he  suddenly  developed 
conscientious  scruples  against  working  with  Ramsey 
employees  was  unbelievable  at  best  and  was  contra- 
dicted by  Carmickle's  own  statements  to  Mr,  Pullen 
that  he  had  "pulled"  Stimson's  employees  off  the  job 
and  that  they  would  not  return  until  Ramsey's  men 
had  left. 

There  was  abundant  evidence  to  support  the  finding 
that  the  Plumbers  Union  induced  Stimson's  employees 


9.  The  testimony  (credited  by  the  trial  examiner  and  not  excepted  to  by  Re- 
spondents (R  30))  that  Mr.  Carmickle  told  Mr.  Pullen  he  had  "pulled" 
Stimson's  union  plumbers  from  the  job  also  showed  that  the  Plimibers  Union 
caused  the  walkout  of  Stimson's  employees. 
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to  leave  their  work  (i.e.,  "pulled  them  off  the  job")  and 
coerced  the  bank  directly  by  telling  Mr.  Pullen  that  it 
liad  done  so  and  that  Ramsey  must  be  removed  before 
they  would  return  to  work  (R  31 ) .  This  conduct  caused 
Ramsey  to  be  thrown  off  the  job  by  the  bank  and  vio- 
lated §§  8(b)  (4)  (i)  and  (ii)(B). 

Hod  Carriers   Union    (Gilmore   Construction   Co.) 

(1960)  127  NLRB  541,  46  LRRM  1043,  enf'd 
(CA  8  1960)  285  F2d  397,  cert  den  (1961)  366 
US  903 

Plumbers  &  Pipefitters  Union  (Bomat  Plumbing  & 
Heating)  (1961)  131  NLRB  1243,  48  LRRM 
1245,  enf'd  (CA  2  1962)  299  F2d  497 

Operating  Engineers  Union    ( Layne-Western  Co.) 

(1961)  133  NLRB  208,  48  LRRM  1627,  enf'd 
(CA8  1963)  317  F2d  638 

Plumbers  <&  Pipefitters  Union  (Arthur  Venneri  Co.) 

(1962)  137  NLRB  828,  50  LRRM  1266,  enf'd 
(CA  DC  1963)  321  F2d  366,  cert  den  (1963)  375 
US  921 


b.  Respondents'  pretense  of  establishing  a  primary 
picket  line  at  the  city  hall  jobsite  under  Sailor's  Union 
of  the  Pacific  (Moore  Dry  Dock  Co.)  (1950)  92  NLRB 
547,  27  LRRM  1108  was  disproved  by  evidence  of  events 
which  occuiied  away  from  the  picket  line.  Respondents' 
threats  to  fine  and  penalize  union  members  who  con- 
tinued to  work  for  Roberts  through  the  picket  line  vio- 
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lated  the  statute,  whether  oi-  not  the  picketing  was  oth- 
erwise lawful. ^'^ 

The  evidence  established  that  neutral  employees 
refused  to  work — not  by  reason  of  their  own  individual 
choice — but  as  a  result  of  lespondents'  threats  of  re- 
prisals. When  they  were  advised  on  January  14  that  the 
decision  to  work  across  the  picket  line  was  a  matter  of 
individual  choice,  they  all  worked,  and  they  continued 
to  work  behind  the  picket  line  the  following  day.  Re- 
spondents then  called  the  neutral  employees  to  a  meet- 
ing, where  they  were  told  that  their  names  were  on  a 
list  which  would  be  forgotten  "in  view  of  the  confu- 
sion" if  they  would  respect  the  picket  line  thereafter, 
but  that  they  would  be  subject  to  fines  and  disciplinary 
action  if  they  continued  to  work.  As  a  result,  they  re- 
fused to  cross  the  picket  line  the  following  day  and  tes- 
tified that  they  did  so  because  of  what  was  said  at  the 
meeting.  A  more  flagrant  example  of  unlawful  second- 
ary activit}^  could  scarcely  be  stated.  The  primary  picket 
had  merely  been  changed  into  a  signal  picket  for  neu- 
tral employees,  one  intended  to  shut  down  the  project 
and  coerce  the  prime  contractor  to  cease  doing  business 
with  Ramsey.  This  conduct  was  a  gross  violation  of  the 
Act. 


10.  Teamsters,  AFL  (Crump,  Inc.)  (1955)  112  NLRB  311,  36  LRRM  1012 
Hod  Carriers  Union  (Gilmore  Construction  Co.),  supra,  (1960)   127  NLRB 

541,  46  LRRM  1043,  enf'd  (CA  8  1960)  285  F2d  397,  cert  den  (1961) 

366  US  903 
Bricklayers   Union    (1.   Hilbert   Sapp,   Inc.)    (1958)    119    NLRB    1174,   41 

LRRM  1335 
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Teamsters  Union  (Riss&  Co.,  Inc.)  (1961)  130NLRB 
943,  47  LRRM  1403,  enf  d  (CA  3  1962)  300  F2d 
317 

Hod  Carriers  Union  (Gilmore  Construction  Co.), 
supra,  (1960)  127  NLRB  541,  46  LRRM  1043, 
enf'd  (CA  8  1960)  285  F2d  397,  cert  den  (1961) 
366  US  903 


Warnings  to  neutral  employees  to  respect  the  pri- 
mary picket  line  at  a  common  jobsite  is  inducement  and 
encouragement  of  unlawful  secondary  strike  action,^  ^ 
particularly  where  it  is  accompanied  by  threats  of  union 
disciplinary  action. 

Carpenters  Union  (Midwest  Homes,  Inc.)  (1959) 
123  NLRB  1806,  44  LRRM  1233,  enf'd  (CA  7 
1960)  276  F2d  694 

Carpenters  Union  (Associated  General  Contractors) 
(1958)  120  NLRB  1658,  42  LRRM  1234 


4.   Respondents  are  Jointly  Responsible  for  the  Unlawful 
Secondary  Activities. 

Respondents,  as  participants  in  a  joint  venture  and 


W.  International  B.  of  E.  W.  v.  National  L.  R.  Bd.,   (1951)   341   US  694  at 
701-702: 

"*    *    *    The  words  'induce  and  encourage'  are  broad  enough  to  in- 
clude in  them  every  form  of  influence  and  persuasion.    *    *    *" 
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by  reason  of  their  concerted  action,  are  all  responsible 
for  the  unfair  labor  practices. 

Retail  Clerks'  Union  (Retail  Fruit  Dealers'  Assn.) 
(1956)  116  NLRB  856  at  862,  38  LRRM  1323  at 
1325-1326,  enf'd  (CA  9  1957)  249  F2d  591 


5.  The  Order  was  Proper  and  Should  Be  Enforced  as 
Written. 

The  order,  which  extends  beyond  the  neutral  em- 
ployers referred  to  in  the  evidence,  is  necessaiy  and  is 
in  a  form  repeatedly  enforced  by  the  courts  to  remedy 
unlawful  secondary  activities.  The  aggravated  circum- 
stances of  this  case  justify  broad  relief.  Particularly  is 
this  title  in  view  of  respondents'  insistence  that  they 
would  not  permit  Ramsey  to  work,  even  if  it  hired 
union  help,  "because  that  would  be  giving  Ramsey- 
Waite  privileges  that  the  other  plumbing  contractors 
didn't  have"  (Tr  61).  Thus,  these  were  not  isolated  in- 
stances of  such  action,  but  are  examples  of  the  uniform 
policy  of  respondents. 

N.L.R.B.  V.  InternatioTial  Union  of  Operating  Engi- 
neers, L.  57i,  (CA  8  1963)  317  F2d  638  at  643- 
644 

N.L.R.B.  V.  International  Hod  Carriers,  etc.,  (CA  8 
1960)  285  F2d  397  at  403-404 

Local  No.  5,  United  Ass'n  of  Journeymen,  etc.  v. 
N.L.R.B.,  (CA  DC  1963)  321  F2d  366  at  371-372 
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CONCLUSION 

I'he  I'ecord  established  that  respondents  engaged  in 
flagrant  and  aggravated  secondary  activities  in  an  ef- 
fort to  bring  the  charging  party,  whose  employees  had 
rejected  the  Plumbers  Union,  "to  their  knees".  They  did 
so  by  inducements  to  neutral  employees  and  coercion 
against  neutral  employers  designed  and  intended  to 
require  project  owners  and  contractors  to  cease  doing 
business  with  the  charging  party. 

The  Board's  order  should  be  enforced. 

Respectfully  submitted, 

McCOLLOCH,  DEZENDORF  &  SPEARS 
JAMES  H.  CLARKE 
LEWIS  K.  SCOTT 

Attorneys  for  Ramsey-Waite  Co.^  Inc. 
Amicus  Curiae 


I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 
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P  OPINION  BELOW 

The  memorandum  of  decision  o£  the  district  court  ap- 
ears  in  the  record  at  pages  61-63. 

JURISDICTION 

Appellants  sought  to  invoke  the  jurisdiction  of  the 
istrict  court  under  the  Act  of  February  6,  1901,  sec.  1,  31 
tat.  760,  as  amended,  36  Stat.  1167,  25  U.S.C.  sec.  345,  pro- 
iding  for  actions  for  allotments.   It  is  the  position  of  appel- 
ees  that  the  district  court  lacked  jurisdiction.   On  April  19, 


1963,  the  district  court  dismissed  the  action  for  declaratory 
relief  and  for  Injunction  on  the  ground  that  the  land  Involved 
was  acquired  land  and  not  subject  to  laws  relating  to  the  public 
domain  (R.  61-63,  70-71).   Notice  of  appeal  was  filed  June  17, 
1965  (R.  73).  The  jurisdiction  of  this  Court  rests  upon  28 
U.S.C.  sec.  1291. 

QUESTIONS  PRESENTED 

1.  Whether  lands  which  have  been  acquired  by  the 
United  States  by  condemnation  for  a  naval  reservation  and  have 
been  declared  surplus  by  the  General  Services  Administration  are 
subject  to  Indian  allotment  under  the  General  Allotment  Act  of  J 
February  8,  1887.  | 

2.  Whether  the  district  court  was  correct  In  dismiss- 
ing an  action  to  enjoin  officers  of  the  General  Services  Admin- 
istration from  disposing  of  lands  which  have  been  declared  sur- 
plus, when  the  United  States  had  not  consented  to  be  sued. 

STATUTE  INVOLVED 
The  pertinent  portion  of  the  Act  of  February  28,  1958, 
sec.  5,  72  Stat.  27,  40  U.S.C.  sec.  472(d),  reads  as  follows: 
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Sec.  5.  The  Federal  Property  and  Ad- 
ministrative Services  Act  o£  1949  (63  Stat. 
377),  as  amended,  is  hereby  further  amended 
by  revising  section  3(d)  to  read  as  follows: 

"(d)  The  term  'property'  means  any  in- 
terest in  property  except  (1)  the  public  do- 
main; lands  reserved  or  dedicated  for  nation- 
al forest  or  national  park  purposes;  minerals 
in  lands  or  portions  of  lands  withdrawn  or  re- 
served from  the  public  domain  which  the  Secre- 
tary of  the  Interior  determines  are  suitable 
for  disposition  under  the  public  land  mining 
and  mineral  leasing  laws;  and  lands  withdrawn 
or  reserved  from  the  public  domain  except  lands 
or  portions  of  lands  so  withdrawn  or  reserved 
which  the  Secretary  of  the  Interior,  with  the 
concurrence  of  the  Administrator,  determines 
are  not  suitable  for  return  to  the  public  do- 
main for  disposition  under  the  general  public 
land  laws  because  such  lands  are  substantially 
changed  in  character  by  improvements  or  other- 
wise; (2)  naval  vessels  of  the  following  cate- 
gories! Battleships,  cruisers,  aircraft  car- 
riers, destroyers,  and  submarines;  and  (3)  re- 
cords of  the  Federal  Government." 

STATEMENT 

On  February  26,  1965,  appellants  filed  this  action, 

entitled  a  complaint  for  declaratory  relief  and  for  injunction 

relating  to  Indian  allotment  (R.  2-10).   The  allegations  of  the 

complaint  may  be  summarized  as  follows:   Plaintiffs  are  Indians 

entitled  to  allotment  under  the  General  Allotment  Act,  Section  4, 
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Act  of  February  8,  1887,  as  amended,  25  U.S.C.  sec.  334,  and  | 

their  claims  to  allotment  to  selected  parcels  of  land  which  th 

had  previously  filed  in  the  Bureau  of  Land  Management,  Riversi 

California,  had  been  threatened  by  actions  of  the  defendants. 

The  lands  in  question  had  been  used  as  a  portion  cf  Camp  George 

Elliott,  United  States  Naval  Reservation,  and  had  been  declarei 

to  be  excess  to  the  needs  of  the  United  States.   The  Secretary 

of  the  Interior  had  not  determined  that  the  lands  were  not  suii 

able  for  return  to  the  public  domain,  and  was  without  authority 

to  do  so.   The  property  is  not  surplus  within  the  meaining  of 

40  U.S.C.  sec.  471(c),  and  the  General  Services  Administration 

is  without  authority  to  act  as  a  holding  agency  of  the  property 

to  offer  it  for  sale,  to  accept  bids  from  the  public  relating  1 

the  sale  of  the  property,  to  open  bids  and  award  the  property  1 

bidders,  and  in  any  other  way  to  deal  with  the  property.  Defer 

ants  threatened  to  sell  the  property  to  the  highest  private  bic 

der,  on  March  3,  1965,  and  thus  deprive  plaintiffs  of  their  rig 

to  acquire  the  allotments  applied  for.  Defendants'  intention  t 

sell  the  property  would  prevent  plaintiffs  from  exhausting  thel 
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«^lnl8trative  or  judicial  rflmedles,  but  defendants  had  refused 

0  delay  the  sales  until  a  final  administrative  and  judicial  de- 
cision on  the  applications  for  allotments.  The  prayer  was  for 
jhe  following  relief: 

(1)  The  issuance  of  a  temporary  restraining  order 

1 

tmoediately  enjoining  defendants  from  further  advertising  the 

•roperty  for  sale,  from  opening  the  sealed  bids  as  scheduled, 

ind  enjoining  and  restraining  defendants  from  selling  the  lands 

:o  any  bidder.   (2)  That  the  court,  for  its  final  judgment, 

termanently  restrain  and  enjoin  the  defendants  from  proceeding 

rith  the  sale  of  the  land  unless  and  until  plaintiffs  have  had 

1  final  determination  in  the  Department  of  the  Interior  and  in 
:he  courts  as  to  their  rights  to  allotments  on  the  lands  in  ques- 
:ion.   (3)   That  the  court,  after  an  appropriate  hearing,  issue 
.ts  preliminary  injunction  for  the  same  purpose  as  the  aforesaid 
:emporary  restraining  order.   (4)   That  defendants  prepare  and 
teliver  to  plaintiffs  a  list  of  the  names  and  addresses  of  all 
(respective  bidders  of  the  land.   (5)  For  such  other  and  fur- 
:her  relief  as  to  the  court  may  seem  just  and  proper.   Named  as 
lefendants  are:   The  General  Services  Administration  of  the  United 
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States  of  America,  and  six  of  its  agents  and  employees;  the 
United  States  of  America;  John  Does  1  through  2,000,  inclusive, 
who  are  alleged  to  have  made  bids  to  purchase  the  subject  lands 
and  Richard  Roes  1  through  50,  who  are  alleged  to  be  agents,  oi, 
ficers,  servants,  or  employees  of  the  General  Services  Adminis- 
tration of  the  United  States  of  America. 

On  March  2,  1965,  the  court  entered  an  order  that  the 
defendants  show  cause  why  they  should  not  be  restrained  and  en- 
joined from  awarding  any  bids  for  the  sale  of  the  property  in 
question  (R.  26-27).  On  March  10,  1965,  the  defendants  filed 
an  opposition  to  the  order  to  show  cause,  and  a  motion  to  dis- 
miss on  the  following  grounds:   (1)  This  is  a  suit  against  thd 
United  States,  to  which  it  has  not  consented.   (2)  The  jurisdli 
tion  over  the  lands  involved  has  never  been  granted  to  the  De- 
partment of  the  Interior,  and  the  lands  are  not  subject  to  al- 
lotment under  25  U.S.C,  sec.  334.   (3)  The  court  has  no  juris- 
diction over  the  control,  administration,  or  disposal  of  federa 
"purchased"  property.   (4)  The  complaint  does  not  state  a  caus 
of  action  upon  which  relief  can  be  granted.   (R.  40-41). 


lalntl££s  filed  an  opposition  to  the  motion  based  on  the  com- 

I 

jlaint,  brie£  in  support  of  petition  for  temporary  injunction, 

nd  oral  argument  to  be  presented  to  the  court  (R.  32). 

On  April  1,  1965,  the  court  filed  a  memorandum  of  de- 
is  ion,  stating  that  the  case  hinges  on  the  provisions  of  40 
•S.C.  sec.  472(d),  which  defines  property  which  is  subject  to 
isposal  of  surplus  property  under  40  U.S.C.  sec.  471(c).  The 
ourt  stated  that  there  is  a  distinction  between  public  land 
nd  acquired  land,  and  concluded  that  Section  472(d)  pertains 
nly  to  lands  withdrawn  or  reserved  from  the  public  domain  and 
ot  lands  reacquired  by  the  Government.  The  court  held  that  the 
efendants  had  shown  cause  why  an  injunction  should  not  issue, 
nd  that  "the  action  should  be  and  is  hereby  dismissed."   (R.  61- 
3).  On  April  19,  1965,  a  judgment  of  dismissal  was  entered  (R. 
0-71).  This  appeal  followed  (R.  73-74). 

SUMMARY  OF  ARGUMENT 

A.  The  General  Allotment  Act  of  1887  does  not  apply 
o  "acquired  lands"  of  the  United  States,  but  only  to  "public 
and"  or  the  "public  domain."  Entries  under  the  general  land 


I 
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laws  may  be  made  only  where  the  United  States  had  Indicated  thai 
its  lands  are  held  for  disposal  under  those  laws.  Rawson  v. 
United  States.  225  F.2d  855  (C.A.  9,  1955),  cert,  den.,  350  U.S, 
934;  Thompson  v.  United  States.  308  F.2d  628  (C.A.  9,  1962); 
Oklahoma  v.  Texas.  258  U.S.  574  (1922).  In  defining  "property" 
which  may  be  disposed  of  as  surplus  property  of  the  United 
States,  40  U.S.C.  sec.  472(d)  excludes  the  public  domain  lands." 
All  other  property,  including  property  acquired  by  purchase  or 
condemnation  for  a  specific  governmental  use,  is  property  withii 
the  definition.   The  property  here  involved  is  acquired  proper t; 
and  has  been  declared  excess  by  the  Department  of  the  Navy.   It 
has  been  termed  surplus  property  by  the  Administrator,  General 
Services  Administration,  and  he  has  the  authority  to  dispose  of 
it  under  40  U.S.C.  sec.  484. 

B.  This  is  an  unconsented  suit  against  the  United 
States.   The  land  involved  is  owned  by  the  United  States,  and 
the  injunctive  relief  sought  would  expend  itself  against  the 
land.  Thus,  the  United  States  is  an  indispensable  party  to  the 
litigation.  White  v.  Administrator  of  General  Services  Admin. 
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of  U.S..  343  F.2d  444  (C.A.  9,  1965).   The  only  jurisdictional 
allegation  o£  the  complaint  is  25  U.S.C.  sec.  345,  which  grants 
jurisdiction  to  the  district  court  in  an  action  respecting  al- 
lotments of  Indian  lands,  and  consent  is  given  to  sue  the  United 
States.  This  is  not  a  suit  for  an  allotment.  It  is  a  suit  for 
injunction  and  the  allotment  statute  does  not  include  suits  for 
injunction  against  the  United  States,  nor  authorize  court  con- 
trol of  transfers  of  jurisdiction  between  the  General  Services 
Administration  and  the  Department  of  the  Interior. 

ARGUMENT 

THE  DISTRICT  COURT  CORRECTLY 
DISMISSED  THIS  ACTION 

We  believe  there  are  two  clear  grounds  which  compel 
affirmance  of  the  judgment.  Although,  logically,  the  question 
of  sovereign  immunity  from  this  suit  is  jurisdictional,  we  dis- 
cuss first  the  ground  taken  by  the  district  court,  which  demon- 
strates that  appellants  plainly  have  no  case  on  the  merits  of 
their  claim. 

A.  The  General  Allotment  Act  of  1887  does  not  apply 
to  "acquired  lands"  of  the  United  States.  -  Appellants  contend 
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that  the  lands  in  question  are  public  lands,  and  that  they  are 
entitled  to  allotments  under  the  Act  of  February  8,  1887,  24 
Stat.  388,  25  U.S.C.  sec.  334,  which  provides  for  allotments  to 
Indians  "upon  any  surveyed  or  unsurveyed  lands  of  the  United 
States  not  otherwise  appropriated,  *  *  *."  Appellants  here 
have  the  same  difficulty  as  did  the  appellant  in  Thompson  v. 
United  States.  308  F.2d  628  (1962),  where  this  Court  stated 
(p.  631):  "Appellant's  difficulty  is  that  he  fails  to  recog- 
nize the  distinction  between  'public  land'  and  'acquired  land." 
"Public  domain"  or  "public  lands"  were  authoritatively  defined 
in  Newhall  v.  Sanger.  92  U.S.  761,  763  (1875),  where  the  Suprem* 
Court  declared  that  "The  words  'public  lands'  are  habitually 
used  in  our  legislation  to  describe  such  as  are  subject  to  sale 
or  other  disposal  under  general  laws."  That  has  been  quoted  anc 
reaffirmed  in  numerous  cases.  Union  Pacific  R.R.  Co.  v.  Harris, 
215  U.S.  386,  388  (1910);  Minnesota  v.  Hitchcock.  185  U.S.  373, 
391  (1902);  Barker  v.  Harvey.  181  U.S.  481,  490  (1901);  Mann  v. 
Tacoma  Land  Company.  153  U.S.  273,  284  (1894);  Bardon  v.  Northei 
Pacific  Railroad.  145  U.S.  535,  538  (1892).  "Public  domain"  has 
the  same  meaning.  Barker  v.  Harvev .  supra. 
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The  question  of  general  land  laws  applying  to  "acquired 
lands"  has  been  before  this  Court  in  the  last  several  years  in 
two  cases:  Thompson  v.  United  States,  supra :  and  Raws on  v. 
United  States.  225  F.2d  855  (1955),  cert,  den.,  350  U.S.  934. 
In  both  cases  the  Court  held  that  the  mining  laws  had  no  rela- 
tion to  "acquired  lands,"  but  only  to  lands  forming  part  of  the 
"public  domain,"  In  pointing  out  the  distinction  between  "public 
land"  and  "acquired  land,"  the  Court  stated  in  the  Thompson  case 
(pp.  631-632): 

Each  was  defined  with  commendable  clarity  in 
Barash  v.  Seaton,  1958,  103  U.S.App.D.C.  159, 
256  F.2d  714,  715,  as  follows:  "Acquired  land 
is  Government  owned  land  acquired  from  private 
ownership.  Public  land  is  Government  owned 
land  which  was  part  of  the  original  public  do- 
main." These  definitions  are  quoted  with  ap- 
proval in  Murray  v.  United  States,  8  Cir.,  1961, 
291  F.2d  161.  Since  the  lands  in  question  were 
not  public  lands  within  the  meaning  of  the  phrase 
as  used  in  the  National  Forest  Act,  and  since  the 
lands  in  question  were  acquired  by  the  United  States 
for  a  specific  purpose,  our  decision  is  controlled 
by  the  opinion  of  the  United  States  Supreme  Court 
in  Oklahoma  v.  Texas,  1922,  258  U.S.  574,  599,  600, 
42  S.Ct.  406,  66  L.Ed.  771,  and  the  opinion  of  this 
circuit  in  Rawson  v.  United  States,  9  Cir.,  1955, 
225  F.2d  855,  cert.  den.  350  U.S.  934,  76  S.Ct.  306, 


100  L.Ed.  816.  *  *  *  In  Rawson,  this  court 
held  that  there  was  no  authority  for  a  mineral 
location  on  lands  which  had  been  acquired  by  the 
United  States  for  use  in  connection  with  an  emer- 
gency relief  project  and  in  so  holding,  held  that 
Title  30  U.S. C. A.  §22  must  be  read  in  the  light 
of  the  entire  enactment  of  which  it  was  but  a 
part,  and  that  when  so  read,  the  section  embraces 
land  owned  by  the  United  States,  but  not  all  lands 
so  owned.   [Emphasis  by  Court]   It  is  there  held 
that  it  was  only  where  the  United  States  had  indi- 
cated that  the  lands  are  held  for  disposal  under 
the  general  land  laws  that  a  mineral  location  might 
be  filed.   [Emphasis  added] . 

The  district  court  correctly  followed  this  Court's  de- 
cisions in  the  Rawson  and  Thompson  cases,  supra,  and  also  Oklahon 
V.  Te^s.  258  U.S.  574  (1922),  cited  by  this  Court  in  the  above 
quotation  (R.  62-63) .  Appellants  attempt  to  distinguish  those 
cases  on  the  ground  that  the  lands  involved  were  still  held  for 
the  purposes  for  which  they  were  acquired,  and  the  subject  lands 
were  "surplus,  unappropriated,  and  unreserved  at  the  time  of 
selection  by  plaintiffs"  (Br.  12-13).  This  results  from  appel- 
lants' misunderstanding  of  the  law  as  shown  by  their  statement 
that  at  such  time  as  federally  owned  land  becomes  unappropriated, 
"it  is  by  definition  returned  to  the  public  domain"  (Br.  11). 
This  is  contrary  to  this  Court's  ruling  in  the  Rawson  case, 
where  it  stated  (225  F.2d  858): 
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*  *  *  The  Stoller  tract,  purchased  by 
the  government  for  prescribed  uses,  does  not 
£all  within  the  category  of  public  land.   It 
may  be  stated  as  a  universal  proposition  that 
patented  lands  reacquired  by  the  United  States 
are  not  by  mere  force  of  the  reacqulsltlon  re- 
stored to  the  public  domain.  Absent  legisla- 
tion or  authoritative  directions  to  the  con- 
trary, they  remain  in  the  class  of  lands  ac- 
quired for  special  uses,  *  *  *, 

Traditionally,  the  public  lands  of  the 
United  States  have  been  administered  by  the 
Department  of  the  Interior,  whereas  here,  as 
already  noted,  the  acquired  land  involved  had 
been  authoritatively  transferred  to  the  Depart- 
ment of  Agriculture  for  administration  by  that 
agency.  The  placing  of  these  lands  under  the 
jurisdiction  of  the  latter  Department  in  itself 
refutes  any  notion  that  such  lands  were  subject 
to  the  general  land  or  mining  laws. 

*o  hold  otherwise  would  create  an  irrational  distinction  between 

:hose  acquired  lands  the  title  to  which  had  once  been  part  of 

:he  public  domain,  and  those  lands,  of  which  there  are  of  course 

I  very  substantial  quantity,  that  had  never  been  part  of  the  pub- 

.ic  domain,  and  hence  could  not  be  "returned  to  the  public  domain."!/ 


J     Whether  the  subject  land  in  California  was  originally  public 

domain,  or  was  part  of  a  Spanish  or  other  recognized  grant, 
loes  not  appear. 
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The  lands  here  involved  have  been  placed  under  the 
jurisdiction  of  the  General  Services  Administration,  40  U.S.C. 
sec.  484,  and  the  Department  of  the  Interior  has  never  had  any 
control  or  jurisdiction  over  them.  How,  then,  could  that  De- 
partment issue  allotments  to  appellants?  I 

In  its  memorandum  of  decision  (R.  61-63),  the  court" 
stated  that  this  "case  hinges  on  the  provisions  of  gection  472 
of  Title  40,  U.S.  Code."  This  section  is  quoted  supra »  p.  3. 
The  court  also  quoted  from  the  Senate  and  House  Committee  re- 
ports which  accompanied  the  bill,  which  appear  in  U.S.  Code 
Congressional  and  Administrative  News,  85th  Cong.,  2d  sess. 
(1958)  Vol.  2,  pp.  2227-2256.  A  section-by-section  analysis 
of  the  bill  is  given.  At  page  2239,  in  regard  to  Section  1, 
the  following  statement  was  made: 

The  committee,  in  employing  the  term 
"public  lands,"  intends  it  to  apply  in  its 
technical  or  legal  sense,  as  distinguished 
from  "reserved  public  lands"  or  "withdrawn  public 
lands,"  and  "acquired  public  lands." 

At  pages  2243  -2244,  in  discussing  Section  5  of  the  bill   (40 

U.S.C.  sec.  472(d)),  the  following  statement  was  made: 
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Section  5  would  amend  In  two  particulars 
the  Federal  Property  and  Administrative  Ser- 
vices Act  of  1949  (63  Stat.  377),  as  amended. 

First,  It  would  except  from  the  real 
property-disposition  provisions  of  the  1949 
act,  minerals  In  withdrawn  or  reserved  public 
domain  lands  which  the  Secretary  of  the  Inter- 
ior determines  are  suitable  for  disposition 
under  the  public  land  mining  and  mineral  leas- 
ing laws. 

Second,  It  amend*  the  1949  act  to  provide 
that  only  those  withdrawn  or  reserved  public 
domain  lands  surplus  to  the  needs  of  Federal 
agencies  found  by  the  Secretary  of  the  Interior 
—with  the  concurrence  of  the  Administrator  of 
General  Services — not  suitable  for  restoration 
to  public  land  status  by  virtue  of  their  having 
been  substantially  changed  In  character  by  im- 
provements, or  otherwise,  would  hereafter  be 
subject  to  the  real  property  disposition  provi- 
sions of  the  amended  1949  act. 

Both  of  these amendments  would  clarify  the 
operation  of  existing  law;  one  would  make  it 
clear  that  only  when  determined  by  the  Secre- 
tary to  be  not  suitable  for  mining  or  mineral 
leasing  purposes  would  the  mineral  estate  pass 
with  the  title  to  the  surface  estate  being  dis- 
posed of  under  surplus  property  provisions;  the 
other  would  reverse  the  roles  of  the  Secretary 
and  the  Administrator  so  as  to  provide  that  the 
Secretary  would  make  an  initial  judgment  of  the 
nature  with  which  his  Department  is  most  famil- 
iar—suitability of  lands  for  public  land  uses, 
a  traditional  Interior  function  and  if  the  Admin- 
istrator concurs  in  a  finding  of  nonsuitabllity, 
the  lands  would  be  disposed  of  as  surplus. 
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This  statement  was  also  quoted  by  the  district  court, 

and  followed  by  the  holding  that  "There  is  a  distinction  between 

public  land  and  acquired  land,"  citing  the  Rawson  case,  and  quot 

ing  from  it  at  page  858,  as  follows: 

*  *  *  It  may  be  stated  as  a  universal  propo- 
sition that  patented  lands  reacquired  by  the 
United  States  are  not  by  mere  force  of  the 
reacquisition  restored  to  the  public  domain. 

The  court  concluded  that  Section  472(d)  pertains  only  to  lands  I 
withdrawn  or  reserved  from  the  public  domain  and  not  lands  reac- 
quired by  the  Government.  Moreover,  the  section  itself  vests 
in  the  Secretary  of  the  Interior,  with  the  concurrence  of  the 
General  Services  Administrator,  the  authority  to  determine 
whether  lands  are  suitable  for  return  to  the  public  domain  for 
disposition  under  the  public  land  laws.  Appellants  are  simply 
asking  the  courts  to  exercise  this  authority  instead  of  allowing 
Congress  to  exercise  its  plenary  power  to  dispose  of  the  proper t; 
of  the  United  States. 

There  is  nothing  in  appellants'  quotation  from  the  re- 
ports on  the  subject  bill  from  U.S.  Code  Congressional  and  Admin 
istrative  News  (Br.  9-11)  which  would  indicate  that  the  property 


1 
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re  involved  was  subject  to  entry  under  the  General  Allotment 

c;,  25  U.S. C  .  sec.  334.   It  is  clear  that  the  definition  of 

pperty  in  Section  472(d)  excludes  the  public  domain  lands  and 

ijids  withdrawn  from  the  public  domain  over  which  the  Bureau  of 

iid  Management,  Department  of  the  Interior,  has  jurisdiction 

I 

10  which  are  subject  to  the  general  land  laws.     All  other  prop- 

i^y,  including  property  acquired  by  purchase  or  condemnation 

i 

(r  a  specific  governmental  use,  and  the  subject  property  was 
i  acquired,  is  property  within  the  definition  of  40  U.S.C.  sec. 
2(d).  Since  the  property  described  in  the  complaint  has  been 
dared  excess  by  the  Department  of  the  Navy,  and  has  been 
rmed  surplus  property  by  the  Administrator,  General  Services 
ministration,  the  Administrator  has  the  authority  to  dispose 

the  property  under  40  U.S.  sec.  484. 
■:      B«  This  is  an  unconsented  suit  agaiiBt  the  United  States. - 
e  land  involved  is  owned  by  the  United  States,  and  the  injunctive 
lief  sought  would  expend  itself  against  that  land.  Thus,  the 
iited  States  is  an  indispensable  party  to  this  litigation,  unless 
le  matter  falls  within  the  only  two  recognized  exceptions  which  per 
t  suit  against  government  officers  respecting  property  as  to  whicb 


they  assert  an  interest  of  the  United  States.  The  two  exceptions 
are  (1)  that  the  officers  were  acting  beyond  their  statutory  duty 
or  (2)  that  their  actions  were  constitutionally  void. 

Appellants  do  not  allege  or  urge  either  exception. 
Even  accepting  their  allegations  as  establishing  a  wrong,  that 
"does  not  establish  that  the  officer,  in  committing  that  wrong, 
is  not  exercising  the  powers  delegated  to  him  by  the  sovereign." 
Dugan  V.  Rank.  372  U.S.  609,  620-622  (1963);  Malone  v.  Bowdoin. 
369  U.S.  643  (1962);  Mine  Safety  Co.  v.  Forrestal,  326  U.S.  321 
(1945);  Goldberg  v.  Daniels.  231  U.S.  218  (1913).  "We  hold  that 
if  the  actions  of  an  officer  do  not  conflict  with  the  terms  of 
his  valid  statutory  authority,  then  they  are  the  actions  of  the 
sovereign,  whether  or  not  they  are  tortious  under  general  law, 
if  they  would  be  regarded  as  the  actions  of  a  private  principal 
under  normal  rules  of  agency."  Larson  v.  Domestic  &  Foreign  Corp 
337  U.S.  682,  695  (1949);  Switzerland  Company  v.  Udall.  337  F.2d 
57  (C.A.  4,  1964). 

In  White  v.  Administrator  of  General  Services  Admin, 
of  U.S..  343  F.2d  444  (1965),  this  Court  held  that  a  suit  for 
mandamus  ordering  conveyance  of  land  on  behalf  of  the  United 
States  by  its  agent  is  a  suit  against  the  United  States  and  it 
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jould  have  to  be  a  party  to  the  suit.  The  Court  stated  (p.  445): 
Except  as  agents  of  the  United  States  the  appellees  would  have 
ad  no  authority  to  make  a  contract  to  convey  land  belonging  to 
he  United  States,  or  to  make  the  deed  which  they  did  make, 
hether  that  deed  was  in  compliance  with  the  terms  of  the  con- 
tract or  not." 

The  only  jurisdictional  allegation  contained  in  the 
jomplaint  is  25  U.S.C.  sec,  345  (R.  5),  and  this  appears  to  be 
t:he  basis  for  naming  the  United  States  as  a  defendant.  That 
section  grants  jurisdiction  to  the  district  court  in  an  action 
respecting  allotments  of  Indian  lands,  and  consent  is  given  to 
sue  the  United  States.  The  present  suit  is  not  for  an  allotment, 
[t  is  for  an  injunction  against  officers  of  the  General  Services 
Administration,  who  are  agents  of  the  United  States.  The  waiver 
>f  sovereign  immunity  under  25  U.S.C.  sec.  345  is  narrow  and 
specifically  limited.   It  does  not  include  suits  for  injunction 
igainst  the  United  States.  "To  interfere  with  its  management 
ind  disposition  of  the  lands  or  the  funds  by  enjoining  its  of- 
ficials, would  interfere  with  the  performance  of  governmental 
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functions  and  vitally  affect  interests  of  the  United  States.  It 
is,  therefore,  an  indispensable  party  to  this  suit.  It  was  not 
joined  as  defendant.  Nor  could  it  have  been,  as  Congress  has 
not  consented  that  it  be  sued."  Morrison  v.  Work.  266  U.S.  481,' 
485-486  (1925) .  The  Morrison  case  demonstrates  that  the  mere  | 
attempt  to  assert  negative  interference  with  land  disposal  does 

i 

not  avoid  the  objection  of  sovereign  immunity. 

Before  the  court  could  make  any  adjudication  regarding 
allotment,  it  would  have  to  order  that  the  property  be  trans- 
ferred to  the  public  domain.   This  would  require  affirmative 
relief  against  the  United  States.   It  is  well  settled  that  af- 
firmative relief  against  the  United  States  cannot  be  granted  by 
the  courts.  Larson  v.  Domestic  &  Foreign  Corp.»  supra. 

There  is  no  allegation  in  the  complaint  that  the  Admin 
istrator  has  abused  his  discretion,  nor  that  he  does  not  have  th 
authority  to  dispose  of  the  subject  property.   On  the  contrary, 
the  complaint  alleges  that  the  General  Services  Administration 
has  "refused  to  transfer  jurisdiction  of  said  lands  to  the  Depar 
ment  of  the  Interior."   (R.  6).   No  authority  is  cited  for  the 
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Iroposition  that  the  court  has  jurisdiction  to  require  such 
1  transfer,  and  we  submit  that  where  Congress  has  specific- 
illy  provided  by  law  that  the  Administrator,  in  his  discre- 
:ion,  may  dispose  of  surplus  property,  such  disposal  is  not 
a  subject  over  which  the  "judicial  power"  of  the  United 
States  is  extended,  but  is  a  field  in  which  the  authority 
of   the  Congress  is  supreme.   Standard  Oil  Co.  of  California 

I 

y.   United  States.    107  F.2d  402,   409   (C.A.    9,    1940),   cert. 

i 

den.,  309  U.S.  654,  673.   Nor  could  this  case  be  tortured 
into  one  under  the  mandamus  statute,  28  U.S.C.  sec.  1361, 
to  compel  the  defendants  to  perform  a  ministerial  duty, 
since  the  statute  clearly  grants  the  Secretary  of  the  Interior 
and  the  Administrator  of  General  Services  discretion  to  make 
the  appropriate  determination. 


-  zz  - 


CONCLUSION 


For  the  foregoing  reasons,  it  is  submitted  that  the 

2/ 
judgment  of  the  district  court  should  be  affirmed. 

Respectfully, 

EDWIN  L.  WEISL,  JR. , 

Assistant  Attorney  General. 

MANUEL  L.  REAL, 

United  States  Attorney, 

Los  Angeles,  California,  90012 

RICHARD  J.  DAUBER, 

Assistant  United  States  Attorney 
Los  Angeles,  California,  90012, 

ROGER  P.  MARQUIS, 
ELIZABETH  DUDLEY, 

Attorneys,  Department  of  Justice. 
Washington,  D.  C. ,  20530. 

OCTOBER  1965 


Ij     Since,  for  the  reasons  stated,  we  think  the  court  clearly 

properly  dismissed  the  complaint,  we  do  not  explore  at 
length  another  defect  in  plaintiffs'  case  which  arises  from 
the  fact  that  the  statute,  25  U.S.C.  sec.  334,  applies  "Where 
any  Indian  not  residing  upon  a  reservation  *  *  *  shall  make 
settlement  *  *  *."  It  does  not  appear  that  appellants  have 
made  settlement. 
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FOR    THE   NINTH    CIRCUIT 
No.     20284 


GARY  CARSON  LEWIS,  on  behalf 
of  SHELLY  ANN  LEWIS,   et  al. 


Plaintiffs  and  Appellants, 


vs. 


THE  GENERAL  SERVICES  ADMINISTRATION 
OF  THE  UNITED  STATES  OF  AMERICA, 
et  al.  , 

Defendants  and  Appellees. 


APPELLANTS'  OPENING  BRIEF 


JURISDICTIONAL  STATEMENT 


This  is  an  appeal  from  a  judgment  of  the  United  States  District  Court 
for  the  Southern  District  of  California.     The  District  Court  had  jurisdiction  of  the 
cause  by  virtue  of  25  U.  S.  C.  345. 

The  plaintiffs  in  the  action  are  Indians  entitled  to  allotment  under  the 
General  Allotment  Act,  Section  4,  Act  of  February  8 ,  1887,  25U.  S.C.  334,  as 
amended.     The  complaint  was  filed  to  obtain  a  declaration  of  their  rights  to  selec- 
tion, entry,  settlement,  and  allotment  on  and  to  certain  unimproved  real  property 
on  the  former  United  States  Naval  Reservation  known  as  Camp  George  F.   Elliott, 
which  property  was  described  in  the  complaint.    (R  12-25).     Plaintiffs  also  sou^t 
an  injunction  prohibiting  defendants  from  disposing  of  said  real  property  pending 
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the  administrative  and  judicial  determination  of  plaintiffs'  rights  relating  to  said 

property  (R  2,  9). 

Dismissal  of  the  complaint  was  entered  April  19,   1965  (R  70).     Plain- 
tiffs filed  their  notice  of  appeal  from  said  judgment  on  June  17,   1965.     (R  73). 

The  United  States  Court  of  Appeals  for  the  Ninth  Circuit  has  jurisdic- 
tion of  this  appeal  by  virtue  of  25  U.S.C.  345  and  28  U.S.C.   1291. 

STATEMENT  OF  FACTS 

The  property  involved  in  this  litigation  consists  of  unimproved  portions 
of  the  former  United  States  Naval  Reservation  known  as  Camp  George  F.   Elliott.    A 
portion  of  Camp  Elliott,  not  involved  in  this  litigation,  is  still  activated.    The  ma- 
jor part  of  Camp  Elliott  was  condemned  by  the  United  States  for  purposes  of  es- 
tablishing a  naval  reservation  in  Civil  Case  Nos.   105  and  162,  San  Diego.     The  Navy 
held  the  property  until  on  or  about  September  14,  1960,  at  which  time  they  reported 
a  large  part  of  it  to  the  General  Services  Administration  as  excess  to  the  needs  of   I 
the  Department  of  the  Navy.    General  Services  Administration  promptly  followed 
their  standard  screening  process  for  determining  the  existence  of  any  federal  need 
for  the  property  by  circulating  the  availability  of  the  property  by  notice  to  Federal 
agencies.     The  result  of  the  screening  was  a  showing  that  the  property  was  not 
needed  or  desired  for  any  federal  purpose,  and  the  property  was  determined  sur- 
plus September  22,   1961. 

Plaintiffs  filed  for  Indian  allotment  on  unimproved  portions  of  this  land 
under  the  General  Allotment  Act  of  1887,  sec.  4,  in  the  appropriate  land  office  of 
the  Bureau  of  Land  Management.     (R  5).    Final  decision  on  said  filings  has  not  been 
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rendered  by  the  Secretary  of  the  Interior. 

Plaintiffs  notified  General  Services  Administration  of  the  filings  and 
requested  that  General  Services  Administration  transfer  the  property  to  the  Depart- 
ment of  the  Interior  to  facilitate  processing  of  the  applications- 
Disregarding  the  fact  that  their  exercise  of  jurisdiction  over  the  un- 
reserved portion  of  Camp  Elliott  had  been  brought  in  issue  by  applications  for  Indian 
allotment,  General  Services  Administration  offered  a  portion  of  the  property  to  pub- 
lic sale  with  the  bid  opening  scheduled  for  March  3,   1965.     Plaintiffs  filed  suit  in 
the  District  Court  seeking  an  injunction  preventing  the  disposal  of  the  land  on  which 
they  had  filed,  pending  the  administrative  and  judicial  determination  of  plaintiffs' 
rights  relating  to  said  land.     (R  2). 

Defendants  moved  to  dismiss  the  complaint.     (R  40).     Plaintiffs  opposed 
defendants' motion  to  dismiss.     (R  52).    The  District  Court  heard  arguments  on 
March  11,  1965,  received  briefs  and  took  the  matter  under  submission.     (Re- 
porter's Transcript  of  Proceedings  Pgs.  1-5  Inclusive).    Plaintiffs  filed  a  Sup- 
plemental Brief  on  March  26,   1965  (R  53). 

Judgment  of  the  District  Court  was  entered  April  19,   1965,  granting 
Defendants'  motion  to  dismiss  the  complaint.    (R  70).     The  judgment  was  based  on 
the  memorandum  of  decision  of  the  Court  concluding  that  40  U.S.  C.  472(d)  does 
not  pertain  to  lands  reacquired  by  the  government  on  the  basis  that  there  is  a  dis- 
tinction between  public  land  and  acquired  land.     (R  61). 
This  appeal  followed.     (R  73). 


SPECIFICATION  OF  ERRORS 

1.  The  District  Court  erred  in  granting  Defendants'  motion  to  dismiss. 

2.  The  District  Court  erred  in  dismissing  Plaintiffs'  complaint  with 
prejudice. 

3.  The  District  Court  erred  in  concluding  that  Title  40,  U.S.C.  472(d) 
does  not  pertain  to  lands  acquired  or  reacquired  by  the  government. 

4.  The  District  Court  erred  in  failing  to  restrain  or  enjoin  the  De- 
fendants from  selling  the  real  property  selected  by  Plaintiffs  for  allotment  under 
25  U.S.C.  334,  as  amended. 

5.  The  District  Court  erred  in  failing  to  issue  a  declaratory  judgment 
declaring  that  Plaintiffs  are  entitled  to  enter  the  land  selected  for  allotment  under 
25  U.S.C.  334,  as  amended. 

6.  The  judgment  of  the  District  Court  was  in  violation  of  the  Fifth 
Amendment  to  the  United  States  Constitution  by  establishing  an  arbitrary  classifi- 
cation of  land  without  regard  to  the  use  or  character  of  said  land,  thus  depriving 
Plaintiffs  of  the  right  to  select  allotment  on  the  land  of  their  choice. 

QUESTION  PRESENTED 
IS  THE  LAND  WHICH  PLAINTIFFS  SELECTED  AS  THEIR  CHOICE 
FOR  INDIAN  ALLOTMENT  UNAVAILABLE  TO  THEM  SIMPLY  BECAUSE  IT 
CAME  INTO  GOVERNMENT  OWNERSHIP  BY  PURCHASE  (CONDEMNATION)? 


SUMMARY  OF  ARGUMENT 

This  litigation  involves  the  rights  of  Indians  seeking  allotment  under 
Section  4  of  the  General  Allotment  Act  of  1887  to  have  their  applications  for  allot- 
ment to  certain  property  processed  by  the  Department  of  the  Interior  without  inter- 
ference by  General  Services  Administration. 

The  land  in  question  came  into  Federal  ownership  by  the  process  of 
condemnation.    It  was  held  by  the  Department  of  the  Navy  as  part  of  a  Naval  Reser- 
vation and  later  declared  excess  to  the  needs  of  the  Navy,  and  surplus  to  the  needs 
of  the  Government.    This  is  land  which  came  into  the  public  domain  by  virtue  of  its 
acquisition  and  instantly  was  segregated,  i.e.,  reserved  from  the  operation  of  the 
public  domain  laws  by  virtue  of  its  being  put  to  the  special  governmental  use  as  a 
Naval  Reservation.     Upon  declaration  that  the  land  was  surplus  to  the  needs  of  the 
Government,  it  became  unimproved,  unappropriated,  federally-owned  real  prop- 
erty suitable  for  return  to  the  public  domain  in  an  unreserved  status. 

By  virtue  of  40  U.S.C.  472(d)  this  land  became  available  for  allotment 
to  Plaintiffs. 

ARGUMENT 

THE  MANNER  IN  WHICH  UNIMPROVED  REAL  PROPERTY  COMES 
INTO  FEDERAL  OWNERSHIP  IS  IRRELEVANT  AFTER  THE  LAND  BECOMES  SUR- 
PLUS TO  THE  NEEDS  OF  THE  GOVERNMENT  AND  IS  THEREFORE  UNAPPRO- 
PRIATED. 

Plaintiffs  seek  only  to  obtain  their  Indian  allotment  on  the  land  which 
they  have  selected.    There  is  no  question  as  to  whether  this  unimproved,  unapproprial 
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federally-owned  property  is  physically  suitable  for  selection  by  Plaintiffs.  But  De- 
fendants would  sell  this  land  to  the  highest  bidder  and  deprive  Plaintiffs  of  their  alio 
ment. 

The  statute  authorizing  allotments  to  Plaintiffs  is  Section  4  of  the  Gen- 
eral Allotment  Act  (Act  of  February  8,  1887,  24  Stat.  388,  389),  which  in  pertinent 
part  states:  ■ 

"where  any  Indian  not  residing  upon  a  reservation.  .  .  shall 
make  settlement  upon  any  surveyed  or  unsurveyed  lands  of 
the  United  States  not  otherwise  appropriated,  he  or  she 
shall  be  entitled,  upon  application  to  the  local  land  office 
for  the  district  in  which  the  lands  are  located,  to  have  the 
same  allotted  to  him  or  her,  and  to  his  or  her  children.  .  .  " 
Defendants  would  deny  allotment  on  this  land  to  Plaintiffs  because  it  is 
what  they  call  acquired  land  -  land  acquired  or  reacquired  by  the  United  States  by 
purchase,  condemnation,  etc.  ,  and  held  for  a  specific  public  purpose.     This  prop- 
erty was  acquired  by  condemnation.     The  property  the  United  States  obtained  in  the 
purchase  of  the  Territory  of  Alaska,  to  which  the  general  land  laws  relating  to  dis- 
position of  land  applies,  was  purchased.    Much  property  purchased  to  form  or  add 
to  various  Indian  reservations  was  purchased,  and  portions  of  the  General  Allot- 
ment Act  apply  to  that  land.    The  latter  is  subject  to  allotment  to  Indians  on  those 
reservations  by  virtue  of  the  Act  of  February  14,  1923  (42  Stat.   1246). 

The  availability  of  this  land  for  allotment  is  a  birthright  which  Defend- 
ants would  deprive  Plaintiffs  of  by  misguided  disuse  of  the  provisions  of  the  Federal 
Property  and  Administrative  Services  Act  of  1949,  40  U.S.  C.  484  (63  Stat.   385) 
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and  40  U.S.C.  472(d)  (72  Stat.  29).    Defendants  assert  that  Section  484  gives  the 
General  Services  Administration,  hereinafter  referred  to  as  "GSA,  "  the  right  to 
dispose  of  all  acquired  land  regardless  of  its  nature  and  character  at  the  time  they 
would  dispose  of  it.     Plaintiffs  believe  that  Section  472(d)  excepts  this  property 
from  the  definition  of  the  term  property  as  used  in  said  Act. 

Section  472(d)  is  the  result  of  successive  amendments  enacted  in  1952 
(66  Stat.   593)  and  1958  (72  Stat.  29). 

The  pertinent  wording  before  the  1952  amendment  was: 

"(d)  the  term  'property'  means  any  interest  in  property  of 
any  kind  except  (1)  the  public  domain  and  lands  reserved  or 
dedicated  for  national  forest  or  national  park  purposes;" 
The  1952  amendment  inserted  after  "domain"  the  following: 
"including  lands  withdrawn  or  reserved  from  the  public  do- 
main which  the  Administrator,  with  the  concurrence  of  the 
Secretary  of  the  Interior,  determines  are  suitable  for  re- 
turn to  the  public  domain  for  disposition  under  the  general 
public  land  laws  because  such  lands  are  not  substantially 
changed  in  character  by  improvements.  " 
Upon  enactment  of  the  1958  amendment,  at  the  time  of  Plaintiffs  filing 
for  allotment  on  the  land  and  presently,  said  section  read: 

"The  term  'property'  means  any  interest  in  property  except 
(1)  the  public  domain;  lands  reserved  or  dedicated  for  na- 
tional forest  or  national  park  purposes;  minerals  in  lands 
or  portions  of  lands  withdrawn  or  reserved  from  the  public 


domain  which  the  Secretary  of  the  Interior  determines  are 
suitable  for  disposition  under  the  public  land  mining  and 
mineral  leasing  laws;  and  lands  withdrawn  or  reserved  from 
the  public  domain  except  lands  or  portions  of  lands  so  with- 
drawn or  reserved  which  the  Secretary  of  the  Interior,  with 
the  concurrence  of  the  Administrator,  determines  are  not 
suitable  for  return  to  the  public  domain  for  disposition  under 
the  general  public-land  laws  because  such  lands  are  sub- 
stantially changed  in  character  by  improvements  or  other- 
wise;. .  .  " 
There  was  no  comment  on  the  meaning  of  the  change  or  of  the  section  of 
the  amending  bill  in  the  1952  report  to  Congress  (Vol.  2,  1952,  U.S.  Code  Congres- 
sional and  Administrative  News,  2121).     But,  there  was  substantial  comment  on 
what  Congress  intended  for  the  language  to  mean  as  Section  472(d)  read  after  the 
1958  amendment;  by  what  was  meant  by  the  terms  public  domain,  public  lands,  re- 
served, withdrawn,  acquired,  and  reacquired  from  1958  on  (Vol.  2,  1958,  U.S.  Cod 
Congressional  and  Administrative  News,  2223,  at  pg.  2227). 

The  amended  Section  472(d)  had  incorporated  the  1952  and  1958  amend- 
ments.    The  class  of  property  taken  out  of  GSA's  control  was  expanded  in  1952  and 
again  in  1958.     The  procedure  to  be  followed  to  insure  that  these  properties  not  be 
administered  by  GSA  was  changed  in  1958. 

Congress,  in  making  needful  rules  and  regulations  respecting  the  Ter- 
ritory belonging  to  the  United  States,  declared  that  the  terms  "public  lands"  and 
"public  domain"  are   interchangeable;  declared  that  those  terms  encompass  acquired 
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lands    reservations,  i.e.,  reservations  composed  of  acquired  lands  held  for  a 
specific  public  purpose,  such  as  a  military  reservation,  that  these  too  are  reser- 
vations from  the  public  domain. 

What  did  Congress  say  they  meant  by  "lands  withdrawn  or  reserved 
from  the  public  domain"?  What  is  "public  domain"?  What  are  "public  lands"? 
What  is  "reserved  or  reservation"? 

"Public  lands"  or  "public  domain  lands"  are  purely  and  simply  Federally- 
owned  lands.     This  is  the  meaning  used  by  Congress  in  the  reported  bill.     Congress 
did  not  limit  the  meaning  of  "public  domain  lands"  merely  to  "original  public  do- 
I     main",  though  they  had  the  opportunity  to  do  so. 

"In  their  general  sense  the  terms  "public  lands"  and 
"public  domain  lands"  are  defined  as: 

"Original  public  domain  lands  which  have  never 
left  Federal  ownership;  also,  lands  in  Federal  owner- 
ship which  were  obtained  by  the  Government  in  ex- 
change for  public  lands  or  for  timber  on  such  lands; 
also,  original  public  domain  lands  which  have  reverted 
to  Federal  ownership  through  operation  of  the  public - 
land  laws  (source:    Department  of  the  Interior,  Bu- 
reau of  Land  Management,  Glossary  of  Public-Land 
Terms  (1949)). 

"In  its  technical,  legal,  or  statutory  sense,  however, 
the  term  'public  lands'  by  itself employed  interchange- 
ably with  the  term  'public  domain  lands' is  today  used 
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to  embrace  vacant,  unappropriated,  unreserved  Federal  real 
property;  i.  e.  ,  lands  open  to  the  public  land  laws  relating  to 
settlement,  entry,  location,  and  sale,  and  authorizing  entry 
for  mining,  mineral  leasing,  timber  and  other    materials 
removal,  local  public  purposes,  recreation,  homesteading, 
etc.     Such  lands  are  administered  by  the  Bureau  of  Land 
Management,  Department  of  the  Interior. 

"  'Public  lands'  as  a  term  by  itself  should  also  be  dis- 
tinguished from  the  term  'reserved  public  lands'  or  'with- 
drawn public  lands.  '    All  are  public  lands,  all  are  public 
domain;  the  former  generally  refers  to  unreserved  public 
lands,  while  the  latter  two  terms  refer  to  areas  described 
as  'Federal  reservations.  ': 

"The  term  'withdraw'  is  used  interchangeably  with  the 
term  'reserve'  to  describe  the  statutory  or  administrative 
action  which  restricts  or  segregates  a  designated  area  of 
Federal  real  property  from  the  full  operation  of  the  public - 
land  laws  relating  to  settlement,  entry,  location,  and  sales, 

which  action  holds  them  for  a  specific and  usually  limited 

— public  purpose. 

"Examples  of  reservations  include:   national    forest 
reserve  lands;  national  parks,  monuments,  and  other  units 
of  the  national  park  system;  fish  and  wildlife  refuges;  pe- 
troleimi,  oil  shale,  coal,  and  other  mineral  reserves; 
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recreation  and  wilderness  areas;  reclamation  and  power 
withdrawals  or  reservations;  military  reservations,  and 
similar  areas,  all  of  which  are  held  by  some  Federal 
agency  for  specified  public  purposes,  and  all  of  which 
may  be  created  wholly  from  reserved  original  public- 
domain  lands,  wholly  from  acquired  or  reacquired  lands, 
or  from  portions  of  both.    Other  examples  of  Federal 
reservations,  frequently  created  wholly  from  acquired 
lands,  are  post-office  sites,  weather  stations,  immigra- 
tion and  customs  facilities,  lighthouses,   Federal  Court- 
house sites,  and  the  like. 

"Federally  owned  lands,  as  distinguished  from  reserved 
public  lands  on  Federal  reservations,  then,  are  commonly 

referred  to  today as  they  are  in  the  reported  bill  and 

this  report as  'public  lands'  or  'public  domain  lands.  '" 

The  above  quotations  are  found  at  pages  262,  263,  265  and  266  of  the 
Report  from  the  Committee  on  Interior  and  Insular  Affairs  of  H.R.  to  accompany 
H.R.  5538;  85th  Congress,   1st  Session,   H.R.  #215,   March  21,   1957. 

All  federally  owned  land  is  public  land  which  is  either  appropriated  or 
unappropriated.     Once  it  becomes  appropriated  to  a  governmental  use  it  is  with- 
drawn or  reserved  from  the  public  domain.    At  such  time  as  it  becomes  unappro- 
priated, as  did  the  land  in  question  when  it  was  declared  surplus  by  GSA  in  1961, 
it  is  by  definition  returned  to  the  public  domain.    It  becomes  unappropriated  public 
land.    It  becomes  federally  owned  land  not  otherwise  appropriated.     Such  was  the 
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status  of  the  parcels  of  land  selected  by  Plaintiffs  at  the  time  they  filed  their  ap- 
propriate papers  in  the  Riverside  District  Land  Office  of  the  Bureau  of  Land  Man- 
agement. 

The  basic  assumption  of  Defendants'  position  is  that  when  the  United 
States  acquires  land  by  purchase  or  condemnation,  said  land  never  has  any  relation 
to  the  public  land  laws.     Such  a  position  ignores  the  words  of  the  Report  to  Congres 
referred  to  above.     The  fact  that  the  land  is  acquired  for  a  special  governmental 
purpose  and  is  therefore  instantly  reserved  from  the  public  domain  confuses  the 
Defendants.    Simply  stated,  the  condemnation  of  this  land  by  the  United  States  op- 
erated both  to  acquire  the  land  in  the  name  of  the  United  States  and,  because  the 
land  was  acquired  for  a  special  governmental  purpose,  to  reserve  the  land  from  tht 
operation  of  the  public  land  laws  relating  to  settlement  or  entry. 

Defendants  feel  that  since  some  acquired  lands  are  unavailable  for  set- 
tlement under  the  General  Allotment  Act  (while  reserved  to  a  special  governmental 
use)  no  acquired  lands  are   available. 

OKLAHOMA  vs.  TEXAS,  258  U.S.  574  (1922)  stands  for  the  principle 
that  acquired  or  reacquired  lands  do  not  come  under  the  operation  of  the  public 
land  laws  by  the  mere  force  of  the  reacquisition.     But,  this  is  not  relevant  where 
we  are  concerned  with  acquired  land  after  it  is  no  longer  held  for  a  special  govern- 
mental purpose.    The  reasoning  of  the  cases  is  that  the  operation  of  the  public  land 
laws  while  the  property  was  reserved  would  interfere  with  the  purpose  and  admin- 
istration of  the  land  while  reserved.    The  essential  difference  is  that  this  land  was 
surplus,  unappropriated,  and  unreserved  at  the  time  of  selection  by  Plaintiffs. 

SAM  D.  RAWSQN  vs.   U.  S. ,  225  F  2d  855  (1955)  involved  an  application 
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on  land  held  for  a  reclamation  project  at  the  time  of  the  filing.     The  land  was  not 
subject  to  entry  because  it  was  being  held  for  the  governmental  purpose  for  which 
the  lands  were  acquired. 

In  light  of  the  1958  amendment  it  would  be  inconsistent  to  carry  the  rul- 
ing of  those  cases  to  the  situation  where  an  application  has  been  made  for  Indian  al- 
lotment on  land  after  it  has  been  shown  to  be  outside  of  the  needs  of  any  federal 
agency,  as  was  done  in  the  instant  case. 

The  same  principle  is  expressed  in  THOMPSON  vs.  U.  S. ,  309  F  2d 
628  (1962).     That  case  involved  an  application  filed  in  1954  under  the  leasing  laws. 
The  application  was  on  land  acquired  and  held  under  a  specific  governmental  pur- 
pose.    The  court  said  that  the  recognition  of  a  mining  location  pursuant  to  30  U.S. C. 
22  would  be  wholly  inconsistent  with  the  purpose  of  the  acquisition  of  the  land.    The 
land  was  held  for  the  purpose  of  preserving  the  timber  on  the  land  at  the  time  of 
filing  the  mining  claim. 

The  El  Mirador  Hotel  case,  60  L.D.  299  (1949)  involved  a  Gerard  Scrip 
application  filed  in  1947.     The  decision  was  that  acquired  land  is  not  immediately 
open  for  entry,  etc.  ,  upon  acquisition  by  the  United  States  for  a  specific  govern- 
mental purpose.     The  term  "public  lands"  generally  does  not  include  lands  acquired 
by  the  United  States  for  private  ownership.    This  case  does  not  apply  where,  at  the 
time  of  application,  the  lands  are  no  longer  "reserved.  " 

It  is  interesting  to  note  that  in  J.  D.  MELL,et  al.  ,  50  L.  D.  308  (1924) 
public  lands  withdrawn  and  acquired  were  treated  the  same  as  regards  leases  for 
grazing  and  agricultural  purposes,  but  that  there  was  a  distinction  for  leasing  pur- 
poses on  the  theory  that  successful  prospecting  would  allow  leases  with  rights  of 
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renewal  which  would  indefinitely  withhold  the  land  from  use  in  the  reclamation 
project  for  which  the  land  was  acquired.     The  decision  stated,  at  page  313,  that 
"in  the  case  of  private  lands  acquired  by  purchase  or  condemnation,  said  lands  are 
from  the  outset  definitely  segregated  from  the  public  domain. "    The  proceeds  from 
the  land  would  by  the  provisions  of  the  leasing  act,  be  applied  in  a  manner  incon- 
sistent with  the  declared  policy  of  Congress  with  respect  to  acquisition  of  such 
lands,  namely,  that  all  proceeds  from  the  lands  so  purchased  should  be  covered 
into  the  reclamation  fund,  as  per  the  Act  of  1902.    Of  major  importance  is  the  fact 
that  land  conveyed  by  the  state  was  treated  in  a  similar  manner  to  original  public 
domain  which  had  been  withdrawn  for  purposes  of  establishing  the  reclamation 
project. 

Mr.  Justice  Holmes  observed  that  "It  is  one  of  the  misfortunes  of  the 
law  that  ideas  become  encysted  in  phrases  and  thereafter  for  a  long  time  cease  to 
provoke  further  analysis.  "  HYDE  vs.  UNITED  STATES.  225  U.S.  347,  384,  391 
(1912). 

The  late  Judge  Frank  said  in  UNITED  SHIPYARDS  vs.  HOEY,  131  F  2c 
525,  526-527  (C.  A.2)  (1942):    "...  some  of  the  greatest  errors  in  thinking  have 
arisen  from  the  mechanical,  unreflective,  application  of  old  formulations — forget- 
ful of  a  tacit  'as  if — to  new  situations  which  are  sufficiently  discrepant  from  the 
old  so  that  the  emphasis  on  the  likenesses  is  misleading  and  the  neglect  of  the  dif- 
ference leads  to  unfortunate  or  foolish  consequences.    In  governmental  or  business 
administration,  such  neglect,  when  it  occurs,  provokes  justifiable  irriation  at 
'bureaucracy;.  .  .  " 

Such  is  the  nature  of  Defendants'  insistence  that  the  term  "acquired 
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land,  "  when  applied  to  the  land  involved  in  this  litigation,  must  of  itself  lead  to  a 
denial  of  allotment  of  the  land  to  Plaintiffs. 

There  is  no  overriding  public  policy  requiring  that  land  fitting  within 
the  definition  of  acquired  land  be  disposed  of  by  GSA.    Acquired  land  is  presently 
available  to  Indians  on  reservations  containing  acquired  land  (42  Stat.   1246).    In 
fact,  the  only  reason  GSA  is  given  jurisdiction  of  even  improved  real  property  is 
because  the  Department  of  the  Interior  traditionally  deals  with  unimproved  land 
and  is  not  equipped  to  handle  improved  real  estate. 

Article  IV,  Section  3,  Clause  2,  of  the  United  States  Constitution  says: 
"The  Congress  shall  have  power  to  dispose  of  and  make 
all  needful  rules  and  regulations  respecting  the  Territory 
or  other  property  belonging  to  the  United  States;" 
This  provision  of  the  Constitution  clearly  gives  Congress  this  power  to  take  the  land 
out  of  the  jurisdiction  of  GSA  as  they  have  done  by  virtue  of  the  1958  amendment  to 
Section  472(d)  of  the  Surplus  Property  Act  and  to  make  this  land  available  to  Plain- 
tiffs under  Section  4  of  the  General  Allotment  Act. 

The  fact  that  unappropriated,  unimproved  real  property  should  be  ad- 
ministered by  the  Department  of  the  Interior  is  further  reflected  by  the  following 
excerpt  from  page  6  of  the  Federal  Property  and  Administrative  Services  Act  of 
1949,  as  amended.     GSA,   Floete.     (Prepared  April  1,  1956  by  office  of  General 
Counsel  GSA) 

"1952  amendment  thus  means  that  lands  previously  withdrawn 
or  reserved  from  the  public  domain  for  other  governmental 
use  shall  also  be  treated  as  public  domain  and  not  as  property 
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under  the  Act  when  the  Administrator,  with  the  concurrence 
of  the  Secretary  of  the  Interior,  determines  that  they  are 
suitable  for  return  to  the  public  domain  for  disposition  un- 
der the  general  public  land  laws  because  such  lands  are  not 
subject  to  the  Act  in  the  absence  of  such  a  determination. 
Excess  lands,  originally  withdrawn  or  reserved  from  the 
public  domain,  which  are  unimproved  or  contain  only  minor 
improvements,  can  more  effectively  be  disposed  of  under 
the  public  land  laws  which  operate  with  respect  to  the  balance 
of  the  public  domain  lands.     Lands  which  have  been  so  ex- 
tensively improved  as  substantially  to  change  their  charac- 
ter can  be  better  disposed  of  under  the  act.  "   (emphasis  ours) 
On  the  basis  of  the  foregoing  argument,   Plaintiffs  respectfully  request 
that  the  Final  Judgment  and  Decree  in  this  cause  be  reversed  and  that  this  Honor- 
able Court  issue  an  order  enjoining  General  Services  Administration  from  con- 
tinuing with  their  threatened  sales  of  land  selected  by  Plaintiffs  for  allotment. 

Respectfully  submitted, 

DONALD  JAY  SOLOMON 
Attorney  for  Plaintiffs  (Appellants) 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


No,  20280 
R.  B.  RANDS,  ET  UX. ,  APPELLANTS 

V, 

UNITED  STATES  OF  AMERICA,  APPELLEE 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  OREGON 


BRIEF  FOR  THE  APPELLEE 


OPINIONS  BELOW 
The  opinion  of  the  district  court,  dated  October  16, 
1963,  denying  appellants'  motion  to  amend  their  notice  of  appear- 
ance, is  reported  at  224  F.Supp.  305  and  is  found  at  pages  35-37 
of  the  record.  The  court's  memorandum  of  October  12,  1964, 
deciding  the  effect  of  the  navigational  servitude  on  just  compen- 
sation, is  found  at  R.  38-39. 
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JURISDICTION 
The  district  court  had  jurisdiction  over  the  condemnati 
proceedings  instituted  by  the  United  States  under  28  U.S.C.  sec, 
1358.  The  judgment,  based  on  the  verdict  for  Tract  2514  and  the 
stipulation  as  to  compensation  for  Tract  2403,  was  entered  April 
1965  (R.  68),  The  appellants  filed  their  notice  of  appeal  on 
June  4,  1965  (R.  69),  The  jurisdiction  of  this  Court  rests  on 
28  U,S,C.  sec.  1291. 

QUESTIONS  PRESENTED 

1,  Whether  the  condemnation  of  land  was  for  a  public 

use  in  a  constitutionally  authorized  project, 

2.  Whether  lands  condenned  in  the  exercise  of  the 
navigational  servitude  must  be  valued  without  regard  to  the  poten 
tial  use  of  the  lands  as  a  port  site  based  upon  their  riparian 
location, 

STATEMENT 
In  this  condemnation  suit,  property  was  taken  for 
construction  of  the  John  Day  Lock  and  Dam  Project  on  the  Columbia 
River  for  multiple  purposes  of  flood  control,  river  improvement 
and  hydroelectric  development.  Included  in  the  taking  were 


-  3  - 

appellants'  lands,  described  as  Tract  2403  containing  121  acres 
and  Tract  2514  containing  139  acres  (R.  5,  41).   Both  tracts 
are  riparian  to  the  Columbia  River.  The  complaint  and  declara- 
tion of  taking  were  filed  on  August  13,  1963  (R.  82).   On  the 
same  date,  appellants  were  sent  a  notice  of  the  filing  of  the 
complaint,  which  further  stated  (App,  A): 

You  are  further  notified  that  if  you 
have  any  objection  or  defense  to  the  taking 
of  your  property  you  are  required  to  serve 
upon  plaintiff's  attorneys  at  the  address 
herein  designated  within  twenty  days  after 
personal  service  of  this  notice  upon  you 
*  *  *  an  answer  *  *  *  stating  all  your  ob- 
jections and  defenses  to  the  taking  of  your 
property,  A  failure  so  to  serve  an  answer 
shall  constitute  a  consent  to  the  taking 
and  to  the  authority  of  the  Court  to  pro- 
ceed to  hear  the  action  and  to  fix  the  just 
compensation  and  shall  constitute  a  waiver 
of  all  defenses  and  objections  not  so  pre- 
sented. 

Appellants  filed  a  notice  of  appearance  and  a  motion 

for  partial  distribution  of  funds  on  September  3,  1963  (R.  82). 

No  defense  or  objection  to  the  taking  was  stated  in  the  notice 

of  appearance  or  in  the  motion  (R.  28).   On  September  27,  1963, 

appellants  filed  a  motion  to  permit  them  to  call  their  notice  of 

appearance  an  "answer"  and  to  allege  defenses  and  objections  to 
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the  taking  of  their  property  (R.  31).   By  its  opinion  and  order, 
the  district  court  ruled  that  it  was  without  authority  to  ex- 
tend the  20  days  allowed  by  Rule  71A(e)  within  which  to  file  an 
answer  objecting  to  the  condemnation  of  property  (R.  35-37). 
The  opinion  continued  (R.  37): 

It  is  my  belief  that  neither  Rule  6(b) 
nor  Rule  60(b),  apply  to  this  particular 
problem.  Assuming,  however,  that  such  rules 
apply.  United  States  v.  1108  acres  of  land, 
etc. .  25  F.R.D.  205,  I  find  that  the  showing 
made  in  support  of  this  motion  is  insufficient 
to  grant  defendants  relief  under  such  rules. 
Furthermore,  if  I  have  discretion,  I  would  ex- 
ercise that  discretion  against  the  allowance 
of  the  motion  for  the  reason  that  the  defend- 
ants made  no  attempt  to  raise  the  question  un- 
til after  a  substantial  portion  of  the  property 
had  been  transferred  to  the  State  of  Oregon. 

Later  in  the  course  of  the  proceedings,  the  question 

arose  as  to  whether  any  element  of  value  attributable  to  the 

possible  use  of  the  lands  taken  as  a  potential  port  site  for 

future  development  should  be  considered.   The  district  court, 

in  its  memorandum  opinion  of  October  12,  1964,  decided  this 

question  in  the  negative  (R.  38-39).  Although  the  land  taken 

was  unimproved,  the  court  conceded,  arguendo .  that  "Defendants' 
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lands  border  the  high  water  mark  of  the  Columbia  River  for  a 
considerable  distance,  and,  for  the  purposes  of  this  opinion, 

it  is  conceded  that  at  least  one  site  could  be  utilized  as  a 

II 
port"    (R.  38).  The  opinion  continued  (R.  38-39): 

I  am  unable  to  distinguish  between  the 
value  of  land  as  a  site  for  hydroelectric 
power  purposes,  the  issue  before  the  court 
in  United  States  v.  Twin  City  Power  Co. ,  350 
U.S.  222  (1955),  and  the  value  of  land  as  a 
site  for  port  operations.  The  successful  op- 
eration of  each  depends  on  the  flov?  of  the 
stream.  A  port  without  water  is  no  more  sus- 
ceptible to  successful  operation  than  would 
be  a  hydroelectric  plant  without  its  source 
of  power.   It  is  my  belief  that  the  value,  if 
any,  for  port  purposes  is  subject  to  the  over- 
riding navigational  services  [sic  servitude] 
of  the  United  States,  which  permits  the  ap- 
propriation of  any  such  a  property  right  by 
the  United  States  without  compensation. 

*  *  * 

. 

At  the  trial  on  the  issue  of  just  compensation  for 
Tract  2514,  the  appellants  contended  that  the  highest  and  best 
use  of  the  property  was  in  part  for  sand  and  gravel,  in  part  for 


1/  The  concession  did  not,  of  course,  include  the  further 

issues  whether  adaptability  of  this  particular  land  for 
the  purpose  was  so  imminent  as  to  affect  market  value  of  the 
land  in  its  then  condition. 
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port  site  and  the  remainder  for  agricultural  uses  (R.  41).   The 
district  court  abided  by  its  earlier  ruling  which  eliminated 
port  site  value  from  the  consideration  of  the  jury  (R.  42). 
Based  on  agricultural  and  sand  and  gravel  uses,  appellants'  wit- 
nesses testified  that  the  value  of  the  tract  was  between  $103, 0( 
and  $150,000.   The  Government,  basing  its  value  entirely  on  agr: 
cultural  uses,  presented  witnesses  who  testified  the  tract  had 
a  value  of  betv>7een  $4,980  and  $5,660.  Among  the  comparable 
sales  was  the  sale  of  that  portion  of  Tract  2514  (52.4  acres) 
containing  the  sand  and  gravel  bar  to  the  appellants  on  October 
1961,  for  $2,500  (R.  45).   The  jury  returned  a  verdict  of  $7,00( 
(R.  66).   The  appellants  made  an  offer  of  proof  on  the  value  of 
their  lands  for  a  port  site  (R.  48-65).   Included  in  the  offer 
of  proof  was  an  affidavit  by  a  tug  boat  captain  who  stated  that 
"I  do  not  think  it  would  be  at  all  unreasonable  to  pay  not  less 
than  $50,000  for  the  Castle  Rock  port  site  if  the  same  were  for 
sale"  (R.  55).  After  the  jury  trial,  the  appellants  and  the 
Government  entered  into  a  stipulation  that  just  compensation  foi 
Tract  2403  was  $2,420  inclusive  of  interest  (R.  67).   Judgment 
was  accordingly  entered  for  $9,420  for  both  tracts,  and  this  ap- 
peal followed  (R.  68). 
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SUMMARY  OF  ARGUMENT 
I 
The  land  was  taken  for  public  use  in  a  constitutionally 
uthorized  project.   Since  the  Government's  right  to  take  in 
ihis  case  in  plain,  it  was  not  an  abuse  of  discretion  for  the 
district  court  to  refuse  to  allow  the  appellants  permission  to 
aake  a  tardily  presented  answer  contesting  the  Government's  right 
:o  take.   The  only  justiciable  issue  that  could  have  been  in  the 
:ase  involving  the  right  to  take  was  whether  the  Congress  was 
acting  within  its  constitutional  powers  when  it  authorized  the 
:orps  of  Engineers  to  construct  the  John  Day  Lock  and  Dam  Project 
and  appellants  do  not  deny  this  fact.  Details  of  the  execution 
of  the  constitutionally  authorized  project,  such  as  how  much 
land  is  needed,  where  the  boundary  line  is  to  be,  or  whether 
the  land  is  taken  in  fee  rather  than  by  easement,  are  legislative 
questions,  not  subject  to  judicial  review. 

II 
The  district  court  correctly  excluded  port  site  value 
as  an  element  of  compensation.   This  case  again  raises  the  often 
litigated  issue  of  how  the  rule  that  privately  owned  riparian 
lands  carry  with  them  no  vested  right  of  access  to  the  navigable 
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stream  is  to  be  taken  into  consideration  when  deteinnining  just 
compensation.  Both  United  States  v.  Virginia  Electric  Co..  365 
U.S.  624  (1961),  and  United  States  v.  Twin  City  Power  Co. .  350 
U.S.  222  (1956),  hold  that  just  as  the  navigational  privilege 
permits  the  Government  to  reduce  the  value  of  riparian  lands  by 
denying  the  owner  access  to  the  stream  without  compensation  for 
his  loss,  it  also  permits  the  Government  to  disregard  the  value 
arising  from  this  same  fact  of  riparian  location  in  compensating 
the  owner  when  fast  lands  are  taken.  Persons  who  have  bought  ar 
sold  riparian  property  have  consistently  been  advised  by  the 
courts  that,  as  against  the  United  States,  riparian  rights  of 
access  to  navigable  waters  cannot  be  bought  and  sold. 

Appellants  fail  in  their  attempt  to  distinguish  Twin 
City  and  Virginia  Electric  Co.  There  is  no  logical  distinction 
between  power  site  value  and  port  site  value,  as  both  are  con- 
trolled by  the  same  underlying  concept  of  value  based  on  riparia 
location.  These  cases  do  not  rest  on  their  individual  facts  as 
to  how  speculative  or  remote  the  proposed  projects  were,  nor  on 
the  degree  to  which  Congress  has  controlled  the  subject  matter 
by  legislation.   Nor  is  the  argument  that  Congress  might  have 
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faived  its  rights  in  the  navigational  servitude  or  contemplated 
■reating  these  riparian  owners  different  from  others  supported 
)y  the  two  statutes  which  appellants  cite.  The  very  long  and 

jpecific  legislative  and  administrative  history  of  such  an  in- 

i 

tent  which  was  shown  in  United  States  v.  Gerlach  Livestock  Co.. 

339  U.S.  725  (1950),  is  completely  lacking  here. 

ARGUMENT 

I 

THE  lAND  WAS  TAKEN  FOR  PUBLIC 
USE  IN  A  CONSTITUTIONALLY 
AUTHORIZED  PROJECT 

Appellants  complain  that  they  were  not  allowed  to  file 
tardily  an  answer  raising  their  objections  to  the  Government's 
right  to  take  Tracts  2403  and  2514.  It  appears  from  appellants' 
Motion  to  Amend,  with  attached  affidavit  (R.  31-34),  and  their 
brief  (pp.  47-48)  that  they  contend  the  Government  is  taking 
more  land  than  it  needs  for  the  John  Day  Lock  and  Dam,  and  that 
such  land  after  the  taking  will  be  sold  to  the  State  of  Oregon 
which  will  lease  it  to  the  Boeing  Company,  "a  private,  profit 
making  company.*'  Reference  to  the  map  attached  to  the  declara- 
tion of  taking  shows  that  where  the  Government  in  the  case  of 
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i 


Tract  2514  will  overflow  the  entire  ownership,  it  has  elected] 
to  take  the  land  in  fee,  rather  than  only  a  flowage  easement 
up  to  the  anticipated  high  water  mark  (R,  20).  The  same  is 
true  for  Tract  2403,  except  that  the  high  water  contour  does 
not  include  the  two  far  corners  of  that  tract,  and  again  the 
Government  has  elected  to  take  the  entire  ownership  in  fee.   ' 
Under  these  circumstances,  the  Government's  right  toe 
take  is  too  clear  to  admit  of  quibbling  about  procedural  detai^ 
on  whether  the  district  court  abused  its  discretion  in  refusing! 
to  permit  appellants  to  amend  their  notice  of  appearance.  Gen 
tainly,  there  would  be  no  such  abuse  if,  as  we  show,  the  pro- 
posed amendment  would  not  present  a  justiciable  issue.  We  as- 
sume that  appellants  do  not  contest  that  the  Congress  of  the 
United  States  was  acting  within  its  constitutional  powers  when 

it  authorized  the  Corps  of  Engineers  to  construct  the  John  Dayy 

2/ 
Lock  and  Dam  Project.   Pub.L.  87-880,  76  Stat.  1216,  1217; 

Pub.L.  516,  81st  Cong.,  64  Stat.  163,  179,  authorizing  project: 


2/  Appellants  concede  in  their  brief  that  "there  is  no  doubt 

that  the  purposes  of  the  John  Day  Dam  include  aid  to  navi-' 
gation  *  *  *"  (Br.  37). 
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LS  detailed  in  H.Doc.  No,  531,  81st  Cong.  (Cong.  Doc.  Ser.  No. 

I 
I 

11429).  When  this  obvious  fact  is  acknowledged,  it  settles  the 
3nly  justiciable  issue  in  the  case  insofar  as  the  right  to  take 
Ls  concerned.  The  details  of  the  execution  of  the  constitution- 
ally authorized  project,  such  as  how  much  land  is  needed,  where 
the  particular  boundary  lines  are  to  be  drawn  or  what  estate  or 
Interest  in  the  land  taken  is  appropriate  for  the  project,  are 

2/ 

questions  which  are  not  subject  to  judicial  review.    In  one 

of  the  leading  cases  in  this  field,  Berman  v.  Parker .  348  U.S. 

26,  35-36  (1954),  the  Supreme  Court  holds  that: 

It  is  not  for  the  courts  to  oversee  the 
choice  of  the  boundary  line  nor  to  sit  in  re- 
view on  the  size  of  a  particular  project  area. 
Once  the  question  of  the  public  purpose  has 
been  decided,  the  amount  and  character  of  land 
to  be  taken  for  the  project  and  the  need  for  a 


2/  There  are  a  few  cases  which  in  dictum  state  a  "bad  faith" 

exception  to  the  general  rule.   The  question  of  whether  there 
is  such  an  exception  has  been  discussed  at  great  length  in  a  re- 
cent Ninth  Circuit  case  and  will  not  be  repeated  here.   See 
Southern  Pacific  Land  Co.  v.  United  States.  No.  19882,  now  pend- 
ing. A  copy  of  this  brief  will  be  supplied  appellants.   It  is 
sufficient  for  our  present  purposes  to  state  that  no  appellate 
court  has  ever  upheld  a  finding  of  bad  faith  by  a  government  of- 
ficer in  the  taking  of  land  and,  in  absence  of  bribery,  corrup- 
tion, or  other  such  gross  malfeasance  in  office,  no  such  excep- 
tion exists.   In  any  event,  in  this  case  the  affidavit  in  sup- 
port of  appellants'  motion  (R.  32-33)  alleges  no  facts  even  re- 
motely indicating  bad  faith. 
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particular  tract  to  complete  the  integrated 
plan  rests  in  the  discretion  of  the  legisla- 
tive branch.  See  Sjioemaker  v.  United  States. 
147  U.S.  282,  298;  United  States  ex  rel.  T.V.A. 
V,  Welch,  supra .  554;  United  States  v.  Cannack. 
329  U.S.  230,  247. 

In  the  Shoemaker  case,  which  the  Supreme  Court  cites, 

it  is  stated  (147  U.S.  at  p.  298): 

The  adjudicated  cases  likewise  establish 
the  proposition  that  while  the  courts  have  power 
to  determine  whether  the  use  for  which  private 
property  is  authorized  by  the  legislature  to  be 
taken,  is  in  fact  a  public  use,  yet,  if  this 
question  is  decided  in  the  affirmative,  the  ju- 
dicial function  is  exhausted;  that  the  extent 
to  which  such  property  shall  be  taken  for  such 
use  rests  wholly  in  the  legislative  discretion, 
subject  only  to  the  restraint  that  just  compen- 
sation must  be  made. 

In  the  planning,  construction  and  operation  of  a  projen 
such  as  the  John  Day  Lock  and  Dam,  there  are  an  infinite  number 
of  details  on  engineering  feasibility,  financial  cost  to  taxpaye: 
economic  effect  on  the  community,  public  policy  and  others  whichi 
are  intricately  interwoven  to  produce  the  administrative  decisioi 
on  how  much  land  should  be  taken  or  what  estate  should  be  taken. 
For  example,  in  order  to  minimize  severance  damages  and  adminis- 
trative costs,  it  has  at  various  times  been  the  policy  of  the 
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I 

Corps  of  Engineers  to  take  each  40 -acre  subdivision  of  a  section 

of  land  where  the  full  flood  pool  line  covered  any  part  of  such 

I 

i40-acre  tract.  See  United  States  v.  Crane e .  341  F.2d  161,  162 

(C.A.  8,  1965). 

Indeed,  in  the  present  case,  one  may  surmise  that  the 
administrative  decision  to  condemn  the  entire  fee  ownership, 
'rather  than  a  flowage  easement,  and  jffBHBHHBlVBMHIV^  to 
I  sell  the  surplus  land  not  needed  for  the  project  to  the  State 
of  Oregon  was  motivated  by  a  desire  to  further  the  overall 
objectives  and  to  reduce  the  cost  of  the  entire  project  (R,  58). 
See  Section  108,  Pub.L.  86-645,  74  Stat.  480,  486,  33  U.S.C.  sec. 
578,  which  authorizes  disposals  of  this  type.  In  a  similar 
situation,  the  Supreme  Court  said  "In  passing  upon  the  author- 
ity of  the  T.V.A,  we  would  do  violence  to  fact  were  we  to  break 
one  inseparable  transaction  into  separate  units.  We  view  the 
entire  transaction  as  a  single  integrated  effort  on  the  part  of 
T.V.A.  to  carry  on  its  congress ionally  authorized  functions." 
United  States  ex  rel.  T.V.A.  v.  Welch,  327  U.S.  546,  552-553 
(1946).  And  later  in  the  same  opinion  the  Court  says,  at  page 
554:   "The  cost  of  public  projects  is  a  relevant  element  in  all 
of  them,  and  the  Government,  just  as  anyone  else,  is  not  re- 
quired to  proceed  oblivious  to  elements  of  cost." 
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This  Court  has  expressed  similar  views  in  a  river  i 

provement  project  case  where  the  taking  was  changed  over  the; 

landowner's  objections  from  an  easement  to  a  fee.  Simmonds  v; 

United  States,  199  F.2d  305  (C.A.  9,  1952).  In  Simmonds  thii 

Court  said  (p.  306): 

Discretion  regarding  the  acquisition  of 
property  by  the  exercise  of  the  power  of  emi- 
nent domain,  rather  than  by  direct  purchase, 
lies  with  any  federal  officer  acting  under  the 
mandate  of  Congress.  Congress  has  established 
as  the  standard  for  the  exercise  of  discretion 
the  "opinion"  of  an  authorized  official  that 
condemnation  would  be  "necessary  or  advantageous 
to  the  Government".   [Italics  ours]  40  U.S. C.A. 
§  257.  In  exercising  its  power  to  condemn,  "the 
government,  just  as  anyone  else,  is  not  required 
to  proceed  oblivious  to  elements  of  cost."  Unitedl 
States  ex  rel.  Tennessee  Valley  Authority  v.  Welchi 
*  *  *.  Therefore,  where  the  statute  which  is  beinf 
implemented  contains  Congressional  authority  to 
take  property  by  eminent  domain  proceedings  (here 
the  River  and  Harbor  Act) ,  the  officer  authorized 
to  act  is  under  the  duty  of  exercising  his  discre- 
tion as  to  the  estate  he  elects  to  take.  His  dis- 
cretion so  exercised  is  subject  to  be  attacked  onl;.j 
for  plain  abuse  or  fraudulent  action. 

II 

THE  DISTRICT  COURT  CORRECTLY 
EXCLUDED  PORT  SITE  VALUE  AS 
AN  EIEMENT  OF  COMPENSATION 

This  case  again  raises  the  often  litigated  issue  oji 
the  nature  of  the  public  rights  in  a  navigable  body  of  water 


I 
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Specifically,  where  privately  owned  riparian  lands  are  enhanced 
n  value  because  they  have  access  to  the  public  waterway,  and 
juch  lands  are  needed  to  improve  the  navigability  of  the  stream, 

iiust  the  Government  pay  the  increment  in  value  added  by  the  ele- 

I 

oent  of  access?  Stated  in  another  way,  how  is  the  fact  that  the 

jrivately  owned  riparian  lands  carry  with  them  no  vested  right 

jf  access  to  the  navigable  stream  to  be  taken  into  consideration 

^hen  determining  just  compensation? 

■       Where  the  subject  is  riparian  land  on  navigable  streams, 

there  are  numerous  cases  which  illustrate  the  limited  nature  of 

:he  private  rights  which  a  person  can  acquire  in  access  to  a 

lavigable  stream.   The  Supreme  Court's  latest  pronouncement  on 

:his  subject  is  as  good  a  summary  as  may  be  found.   United  States 

T,   Virginia  Electric  Co..  365  U.S.  624  (1961).  The  Court  there 

said,  at  page  629: 

But  though  the  Government's  navigational 
^  privilege  does  not  extend  to  lands  beyond  the 

W"  high-water  mark  of  the  stream,  the  privilege 

does  affect  the  measure  of  damages  when  such 
land  is  taken.   In  United  States  v.  Twin  Citv 
Power  Co. .  350  U.S.  222,  we  held  that  the  com- 
pensation awarded  for  the  taking  of  fast  lands 
should  not  include  the  value  of  the  land  as  a 
site  for  hydroelectric  power  operations.   It 
was  pointed  out  that  such  value,  derived  from 
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the  location  of  the  land,  is  attributable  in 
the  end  to  the  flow  of  the  stream- -over  which 
the  Government  has  exclusive  dominicn,   350  U.S., 
at  225-227.  Thus,  just  as  the  navigational  priv- 
ilege permits  the  Government  to  reduce  the  value 
of  riparian  lands  by  denying  the  riparian  owner 
access  to  the  stream  without  compensation  for 
his  loss,  United  States  v.  Commodore  Park.  324 
U.S.  386,  390-391;  Scranton  v.  Wheeler.  179  U.S. 
141,  162-165;  Gibson  v.  United  Stctes.  166  U.S. 
269,  276,  it  also  permits  the  Government  to  dis- 
regard the  value  arising  from  this  same  fact  of 
riparian  location  in  compensating  the  owner  when 
fast  lands  are  appropriated. 

Although  the  Constitution  does  not  grant  property 
rights  in  a  navigable  stream  to  the  Government,  it  does  confer 
a  power  that  "is  a  dominant  one  which  can  be  asserted  to  the  ex- 
clusion of  any  competing  or  conflicting  one."  United  States  v. 
Twin  City  Power  Co..  350  U.S.  222,  224-225  (1956).   Persons  who 
have  bought  and  sold  riparian  property  have  for  many  decades 
been  consistently  advised  by  the  courts  that  they  held  their 
titles  subject  to  this  overriding  power  of  the  United  States  to 
improve  navigability  without  payment  of  compensation  for  destruc- 
tion of  property  rights  in  the  bed  of  the  stream  or  for  denial 
of  access  to  the  stream.  Washington  Water  Power  Co.  v.  United 
States.  135  F.2d  541,  543  (C.A.  9,  1943). 
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In  Gibson  v.  United  States,  166  U.S.  269  (1897),  an 

jnprovement  for  navigation  of  the  Ohio  River  destroyed  plaintiff's 

iccess  to  the  channel  of  the  River.  The  Court,  in  denying  plain- 

:iff  compensation,  said  (p.  276); 

Moreover,  riparian  ownership  is  subject 
to  the  obligation  to  suffer  th«^  consequences 
of  the  improvement  of  navigation  in  the  exer- 
cise of  the  dominant  right  of  the  Government 
in  that  regard.  *  *  * 

In  short,  the  damage  [i.e.,  the  denial  of 
access]  resulting  from  the  prosecution  of  this 
improvement  of  a  navigable  highway,  for  the 
public  good,  was  not  the  result  of  a  taking  of 
appellant's  property,  and  was  merely  incidental 
to  the  exercise  of  a  servitude  to  which  her  prop- 
erty had  always  been  subject. 

lumerous  other  cases  since  have  held  that  a  riparian  owner  has 

10  compensable  interest  in  his  access  to  a  navigable  stream. 

^erhaps  the  leading  case  on  this  subject  is  United  States  v. 

;ommodore  Park,  324  U.S.  386  (1945),  where  the  Court  held  (p. 

191):  "Riparian  rights  of  access  to  navigable  waters  cannot, 

is  against  the  government's  power  to  control  commerce,  be  bought 

Lnd  sold."  At  the  same  time,  the  Court  reiterated  the  holding 

)f  Gibson  v.  United  States,  supra .  that  the  riparian  owner's 
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property  "was  always  bubject  to"  the  Government's  dominant  seii 
tude.   Ibid.  As  specifically  applicable  to  the  present  case, 
the  Court  said,  "In  short,  as  against  the  demands  of  commerce, L 
an  owner  of  land  adjacent  to  navigable  waters,  whose  fast  lancti. 
are  left  uninvaded,  has  no  private  riparian  rights  of  access  i 
the  waters  to  do  such  things  as  ' fishing  and  boating  and  the  i 
like,'  for  which  rights  the  government  must  pay."   [Emphasis 
supplied.]  If  it  be  sought  to  distinguish  Commodore  Park  be- 
cause in  the  present  case  fast  lands  were  invaded,  the  answer 
is  that  the  owners  have  been  allowed  compensation  for  their  las 
for  all  elements  of  value  except  their  private  riparian  right 
access.  It  is  for  these  rights  that  the  Court  in  Commodore  Paa 
says  the  Government  need  not  pay,  i 

The  basic  teaching  of  these  cases  is  the  owner  of  lai 
riparian  to  a  navigable  stream  does  not  have,  as  against  the 
United  States,  a  right  to  the  continuation  of  that  stream  in  i. 


4/  In  Commodore  Park,  the  Court  recognized  that  the  claimant 

owned  the  bed  of  the  stream  under  Virginia  law  (324  U.S.  ai 
p.  390)  but  that  gave  him  no  right  to  compensation  because  of 
the  Government's  improvements. 
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^xiral   state.  Consequently  there  is  no  right  to  recover--as 
;4:  the  taking  of  a  vested  right-^when  that  natural  condition  is 
i:tered.  See  also:  Borough  of  Ford  Citv  v.  United  States »  345 
'j2d  645,  647  (C.A.  3,  1965);  Citv  of  Demopolis.  Ala,  v.  United 
ijates.  334  F.2d  657  (C.Cls.  1964);  Citv  of  Eufaula.  Ala,  v. 
[jited  States.  313  F.2d  745  (C.A.  5,  1963). 

The  most  recent  pronouncements  of  the  Supreme  Court 
ive  shown  that  when  the  fast  lands  of  the  riparian  owner  are 
^ken  by  eminent  domain,  those  elements  of  value  attributable  to 
\e   location  of  the  fast  lands  on  a  navigable  stream  both  can  and 
ist  be  excluded  in  determining  fair  market  value.   United  States 
,  Twin  Citv  Power  Co..  350  U.S.  222  (1956);  United  States  v. 
Lrginia  Electric  Companv.  365  U.S.  624  (1961).   Those  cases  are 
mtrolling  on  the  present  case,  and  were  correctly  relied  on  by 
le  district  court  to  exclude  evidence  of  port  site  value  for 
le  land  here  condemned  (R.  38-39). 

Appellants  attempt  to  distinguish  Twin  Citv  and  Virginia 
Lectric  Co.  factually  because  they  involve  hydroelectric  sites 
ither  than  port  sites  (Br.  22  et  seg.).   One  is  reminded  of  the 
mcurring  opinion  of  Mr.  Justice  Douglas  in  Silverman  v.  United 
bates.  365  U.S.  505,  512  (1961):   "My  trouble  with  stare  decisis 


^ 
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in  this  field  [invasion  of  privacy]  is  that  it  leads  us  to  a 
matching  of  cases  on  irrelevant  facts,*'  Whether  the  value  is 
for  a  port  site  or  a  hydroelectric  site,  both  are  due  to  loca- 
tion of  the  fast  land  next  to  a  navigable  stream,  the  access  tc 
which  depends  solely  on  the  Government.   "What  the  Gcvernment 
can  grant  or  withhold  and  exploit  for  its  own  benefit  has  a 
value  that  is  peculiar  to  it  and  that  no  other  user  enjoys.*' 
United  States  v.  Twin  City  Power  Co..  supra,  at  p.  228.  This 
logic  applies  equally  to  both  potential  uses. 

In  the  same  attempted  distinction,  appellants  make 
much  of  the  use  of  such  words  as  "moving  water*'  and  "power  in 
the  flow."  These  phrases  and  ideas  occur  quite  naturally  in 
an  opinion  discussing  hydroelectric  dam  sites.   But  it  is  surel 
not  correct  that  whether  the  United  States  pays  location  value 
for  fast  lands  next  to  a  navigable  stream  depends  on  whether  th 
current  of  the  stream  is  moving  or  quiescent. 

Next,  appellants  attempt  to  distinguish  Twin  Citv  and 
Virginia  Electric  on  the  ground  that  there  were  fewer  contingen 
cies  in  using  the  land  here  condemned  as  a  port  site  than  there 
were  in  using  the  land  in  those  cases  as  hydroelectric  sites 


II 
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JBr,  23).  It  is  true  that  a  proposed  use  of  land  may  be  so  con- 
ingent  or  speculative  or  remote  that  value  for  such  proposed 
se  must  be  excluded  in  determining  just  compensation.   United 
tates  ex  rel.  T.V.A.  v.  Powelson,  319  U.S.  266,  275  (1943); 


jOson  V.  United  States.  292  U.S.  246,  256  (1934);  Continental 
land  Co.  v.  United  States.  88  F.2d  104,  110  (C.A.  9,  1937),  cert, 
len. ,  302  U.S.  715.   However,  that  rule  was  not  controlling  in 

(iither  Twin  Citv  or  Virginia  Electric.   To  the  contrary,  in 

i 

yjrginia  Electric  the  agricultural  value  which  the  Supreme  Court 
illowed  was  to  be  based  "'on  the  probability  or  improbability  of 
ictual  exercise  of  the  [flowage]  easement  by  the  .  .  .  Power  Com- 
pany or  its  assigns.'"  365  U.S.  at  p.  635. 

1^       Appellants  also  attempt  to  distinguish  the  present  case 
Erom  Twin  Citv  and  Virginia  Electric  because  the  federal  statu- 
tory requirements  for  erection  of  hydroelectric  dams  on  navigable 
civers  are  different  from  statutes  governing  the  building  of 
Dorts  (Br.  23  et,  seg.) .   Neither  the  Twin  Citv  nor  Virginia  Elec- 
tric opinion  is  founded  on  any  such  ground.  We  are  concerned 
lere,  however,  with  the  measure  of  just  compensation  required  by 
the  Fifth  Amendment,  not  with  the  extent  that  Congress  has  exer- 
cised its  power  over  interstate  commerce  by  enactment  of  statutes, 
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Irrespective  of  the  statutory  scheme  which  Congress  has  construe 
ed  for  either  sort  of  facility,  its  plenary  power  over  both  is 
co-extensive  and  derives  from  the  same  constitutional  authority 
to  regulate  commerce  with  foreign  nations  and  among  the  several 
states.   Indeed,  since  port  sites  are  more  directly  connected 
with  fostering  navigation  than  dam  sites,  it  could  be  argued 
that  Congress  has  the  greater  degree  of  control  over  port  sites, 
rather  than  vice  versa  as  appellants  argue. 

Finally,  appellants  argue  that,  as  in  United  States  v, 
Gerlach  Livestock  Co.,  339  U.S.  725  (1950),  it  was  the  intent  oj 
Congress  to  pay  compensation  regardless  of  whether  any  was  owingi 
pursuant  to  the  constitutional  mandate  (Br.  36-43).  Appellants 
base  this  argument  principally  on  Section  1(b)  of  the  Act  of 
December  22,  1944,  58  Stat.  887,  889,  33  U.S.C.  sec.  701-l(b), 
which  states  in  substance  that  it  is  the  policy  of  Congress  in 
exercising  jurisdiction  over  the  Nation's  rivers  that  the  use  o? 
water  for  navigation  west  of  the  98th  meridian  shall  only  be  suti 
use  as  does  not  conflict  with  domestic,  municipal,  stock  water, 
irrigation,  mining  or  industrial  uses.  Assuming  that  this  statr 
tory  provision  is  applicable  to  the  present  project,   the  relev* 


5/  See  Section  202,  Act  of  May  17,  1950,  64  Stat.  170. 
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the  provision  to  the  issue  of  whether  the  United  States  should 

^y  for  port  site  value  is  not  readily  apparent. 

Also  not  clear  are  the  relevance  of  the  several  sec- 

«Lons  of  the  Submerged  Lands  Act  of  1953,  67  Stat.  29,  43  U.S.C. 

ic,   1301  gt.  seq. .  on  which  appellants  rely  as  "reinforcing"  the 

(Ct  of  December  22,  1944,  supra.  The  purpose  of  the  Submerged 

jamds   Act  was  to  establish  proprietary  title  to  the  states  and 

heir  grantees  of  certain  lands  beneath  navigable  waters.  The 

lecord  in  this  case  does  not  indicate  that  the  land  condemned 

ere  involves  title  which  was  transferred  by  the  Submerged  Lands 

let.  That  Act  does  not  purport  to  change  the  measure  of  compen- 

ation  to  be  paid  for  any  lands  other  than  those  transferred, 

nsofar  as   the  Government's  rights  under  the  Navigation  Servitude 

nd  the  Commerce  Clause  are  mentioned,  it  is  directly  contrary 

o  appellants'  contention.   That  Act  expressly  provides  that  (Sec. 

,  67  Stat.  32,  43  U.S.C.  sec.  1314(a)): 

The  United  States  retains  all  its  naviga- 
tional servitude  and  rights  in  and  powers  of 
regulation  and  control  of  said  lands  and  navi- 
gable waters  for  the  constitutional  purposes 
of  commerce,  navigation,  national  defense,  and 
international  affairs,  all  of  which  shall  be 
paramount  to,  but  shall  not  be  deemed  to  in- 
clude, proprietary  rights  of  ownership  *  *  *. 
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Thus,  instead  of  indicating  a  congressional  policy  to  pay  for 
the  exercise  of  the  navigational  servitude  as  appellants  argue, 
the  expressed  intent  is  to  the  contrary  to  retain  all  its  rights 
and  powers  in  navigable  waters.  There  is  completely  lacking 
here  any  of  the  long  administrative  history  explicitly  related 
to  the  specific  project  such  as  was  involved  in  United  States  v. 
Gerlach  Livestock  Co.»  339  U.S.  725  (1950).  There  is  therefore 
absolutely  no  basis  for  saying  that  Congress  intended  to  treat 
the  riparian  owners  in  this  case  differently  from  any  other  ri- 
parian owners,  or  for  granting  to  them  a  waiver  of  federal  rights. 
Cf.  United  States  v.  Grand  River  Dam  Authority.  363  U.S.  229,  235 

(1960). 

CONCLUSION 

For  the  above  reasons,  the  judgment  of  the  district 

court  is  correct  and  should  be  affirmed. 

Respectfully  submitted, 

EDWIN  L.  WEISL,  JR. 

Assistant  Attorney  General. 

SIDNEY  I.  LEZAK, 

United  States  Attorney. 
Portland.  Oregon.  97207. 

JOSEPH  E.  BULEY, 

Assistant  United  States  Attorney. 
Portland.  Oregon.  97207.       , 

ROGER  P.  MARQUIS,  I 

A.  DONALD  MILEUR,  ] 

Attorneys.  Department  of  Justice. 
OCTOBER  1965  Washington.  D.  C.  20530. 
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CERTIFICATE  OF  EXAMINATION  OF  RULES 

I  certify  that  I  have  examined  the  provisions  of 
Rules  18  and  19,  C.A.  9,  and  that  in  my  opinion  the  tendered 
brief  conforms  to  all  requirements. 


A.  DONALD  MILEUR 
Attorney,  Department  of  Justice 
Washington,  D.  C,  20530 
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APPENDIX  A 
IN  THE  UNITED  STATES  DISTRICT  COURT 

FOR  THE  DISTRICT  OF  OREGON 


JNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JAMES  FOX,  et  al.. 

Defendants, 


CIVIL  NO.    63-380 


NOTICE 


rO:  James  Fox,  Emma  Fox,  George  L.  Fox,  Lucile  H,  Fox, 

A.  H.  Harding,  Esther  E.  Harding,  H.  G.  Gosney,  doing 
business  as  Unfitilla  Sand  and  Gravel  Company,  George  Shane, 
R,  B.  Rands,  Josephine  Rands,  Ferdinand  Emberger,  Jane  Doe 
Emberger,  Royal  H.  Rands,  Louise  Rands,  West  Extension 
Irrigation  District,  Northern  Pacific  Railway  Company, 
Fannie  S levin,  Clyde  Hoyt,  Nellie  Hoyt,  James  F.  McMillin, 
Madeliiie  McMillin,  Robert  Hoyt,  Thula  Hoyt,  Marvin  Simmons, 
Nome  J.  Simmons,  State  of  Oregon,  Gilliam  County,  Morrow 
County,  Sherman  County,  and  Unatilla  County,  Oregon: 

You  and  each  of  you  are  hereby  notified  that  a  com- 
plaint in  condemnation  has  heretofore  been  filed  in  the  office 
of  the  Clerk  of  the  above  named  Court  in  an  action  to  condemn 
the  fee  simple  title,  subject,  however  to  existing  easements 
for  public  roads  and  highways,  public  utilities,  railroads  and 
pipe  lines,  in  and  to  the  land  more  particularly  designated  and 
described  in  Exhibit  "A"  hereto  attached  and  by  this  reference 
n0.de  a  part  hereof. 
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The  authority  for  the  taking  is: 

Act  of  February  26,  1931  (46  Stat.  1421,  40  U.S.C., 
258a),  and  acts  supplementary  thereto  and 
amendatory  thereof; 

Act  of  April  24,  1888  (25  Stat.  94,  33  U.S.C.,  591); 

Act  of  March  1,  1917  (39  Stat.  948,  33  U.S.C.,  701); 

Act  of  May  17,  1950  (Public  Lav  516,  81st  Congress); 

Act  of  October  24,  1962  (Public  Law  87-880); 

You  are  further  notified  that  if  you  have  any  objection 
(C  defense  to  the  taking  of  your  property  you  are  required  to 
isrve  upon  plaintiff's  attorneys  at  the  address  herein  designated 
dLthin  twenty  days  after  personal  service  of  this  notice  upon  you, 
xclusive  of  the  day  of  service,  an  answer  identifying  the  prop- 
rty  in  which  you  claim  to  have  an  interest,  stating  the  nature 
nd  extent  of  the  interest  claimed  and  stating  all  your  objections 
nd  defenses  to  the  taking  of  your  property,  A  failure  so  to 
erve  an  answer  shall  constitute  a  consent  to  the  taking  and  to 
he  authority  of  the  Court  to  proceed  to  hear  the  action  and  to 
ix  the  just  compensation  and  shall  constitute  a  waiver  of  all 
efenses  and  objections  not  so  presented. 

You  are  further  notified  that  if  you  have  no  objection 
r  defense  to  the  taking  of  your  property  you  may  serve  upon 
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plaintiff's  attorneys  a  notice  of  appearance  designating  the 
property  in  which  you  claim  to  be  interested,  and  thereafter 
you  shall  receive  notice  of  all  proceedings  affecting  the  said 
property. 

You  are  further  notified  that  trial  by  jury  of  the 
issue  of  just  compensation  is  demanded  by  plaintiff.  At  the 
trial  of  the  issue  of  just  compensation  whether  or  not  you 
have  previously  appeared  or  answered,  you  may  present  evidence 
as  to  the  amount  of  compensation  to  be  paid  for  the  taking  of 
your  property  and  you  nay  share  in  the  distribution  of  the 
award. 

Dated  at  Portland,  Oregon,  this  13th  day  of  August,  19 & 


JOSEPH  E,  BULEY 

Assistant  United  States  Attomi 
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APPELLEE'S  ANSWERING  BRIEF 


STATEMENT  OF  JURISDICTIONAL  FACTS 

The  indictment  herein  charged  a  violation  of  Title 
21,  United  States  Code,  Section  176(a),  in  each  of 
two  counts,  offenses  against  the  United  States.  Under 
Title  18,  United  States  Code,,  Section  3231,  the  United 
States  District  Coui-t  had  original  jurisdiction.  Upon 
the  jury's  verdict  of  gTiilty  as  to  each  of  the  two 
counts,  the  Appellant  was  sentenced.  It  is  conceded 
that  this  Coiu't  has  jurisdiction  over  appeals  from 
such  final  decisions  of  a  District  Court  imder  the  pro- 
visions of  Title  28,  United  States  Code,  Section  1921, 
and  by  virtue  of  Rule  27(a),  Federal  Rules  of  Crun- 
inal  Procedure. 


STATEMENT  OF  THE  CASE 

Tills  is  an  appeal  from  the  conviction  of  the  Ap- 
pellant, Dale  Mathis,  in  the  United  States  District 
Court  for  the  District  of  Nevada. 

Count  I  of  the  Indictment  upon  which  the  convic- 
tion was  based  charged  Appellant  with  receiving, 
concealing,  and  facilitating  the  transportation  and 
concealment  of  marilmana  on  or  about  July  10,  1964. 
Coimt  II  dealt  with  Appellant's  possession  of  a  por- 
tion of  a  marihuana  cigarette  on  or  about  September 
17,  1964  (R.  7,  Sy. 

Appellant  has  specified  as  error  the  Court's  permit- 
ting the  witness  Shearer  to  be  questioned  in  the  pres- 
ence of  the  jury  concerning  Exhibits  10  and  11  for 
identification,  the  giving  of  Court's  Instruction  A 
relative  to  Exhibits  10  and  11  for  identification,  and 
the  trial  court's  failure  to  grant  Appellant's  Motion 
For  Judgment  of  Acquittal  or  Appellant's  Alterna- 
tive Motion  For  a  New  Trial  (Opening  Brief,  pp.  6, 
7,8). 

Factually,  a  Federal  Narcotic  Agent,  Richard  Salmi, 
was  introduced  to  an  informant  produced  by  the 
Sheriff's  Depai'tment  of  Clark  County,  Nevada  on 
July  9,  1964  (T.  75).^  The  infoimant's  name  was 
HaiTison  Allan  Shearer.  The  piupose  of  his  introduc- 
tion to  Agent  Salmi  was  to  introduce  to  Salmi  dope 
traffickers  in  North  Las  Vegas,  Nevada  (T.  100). 


^"R."  as  used  herein  refere  to  the  Record  on  Appeal. 
2"T."  as  iised  herein  refers  to  the  Transcript  of  Testimony. 


Approximatoly  an  lioiir  after  their  initial  meeting, 
Shearer  took  Agent  Sahni  to  tlie  residence  of  Appel- 
lant's parents  in  North  Las  Vegas  and  there  intro- 
duced the  agent  to  the  Appellant  (T.  75,  76).  There 
followed  discussion  of  marihuana  purchases  (T.  76, 
77)  and  then  the  agent,  informant,  and  Appellant 
drove  in  the  agent's  vehicle  to  a  park  in  North  Las 
Vegas,  this  being  on  July  10,  1964  at  approximately 
1:00  o'clock  a.m.  (T.  75).  After  a  chance  meeting  vdth 
some  acquaintances  of  the  Appellant  and  informant, 
and  a  brief  encounter  with  the  police  (T.  27,  80),  the 
agent  followed  the  Appellant  and  the  informant  into  a 
playground  area  containing  a  shed-type  playhouse 
open  at  both  ends  (T.  81).  Appellant  walked  into  the 
shed,  followed  immediately  by  the  agent,  and  the  agent 
observed  the  Appellant  reach  up  and  obtain  a  vial 
from  the  roof  of  the  playhouse,  leave  the  playhouse, 
and  hand  the  vial  to  the  informant  (T.  81,  82). 

At  this  point,  Appellant  Dale  Mathis  said: 
''Let's  light  up." 

At  the  same  time,  he  produced  some  cigarette  papers, 
but  the  agent  was  successful  in  discouraging  any  fur- 
ther activity  of  this  nature  (T.  82).  The  three  men 
then  left  the  park  area,  entered  the  agent's  car  and 
drove  to  the  Bonanza  Club  in  North  Las  Vegas.  There, 
at  approximately  2:00  o'clock,  a.m.,  on  July  10,  1964, 
they  had  refreshments  and  further  discussed  the  pur- 
chase of  kilogram  quantities  of  marihuana  (T.  82,  83). 

The  agent  next  drove  Appellant  back  to  Ms  house, 
arriving  somewhere  around  3 :00  o'clock,  a.m.,  on  July 


10,  1964,  aiid  engaged  in  additional  conversation  con- 
cerning marihuana  purchases,  at  which  point  Appel- 
lant left  the  car  (T.  84,85).  After  Appellant  left  the 
car,  the  informant  handed  to  the  agent  the  vial  Ap- 
pellant had  given  him.  Shortly  thereafter,  the  agent 
let  the  informant  out  of  the  car  and  returned  to  his 
hotel  (T.86,87). 

The  contents  of  the  plastic  vial  and  the  plastic  vial, 
itself,  were  admitted  into  evidence  as  plaintiff's  Ex- 
hibit No.  4  and  Exhibit  No.  5,  respectively  (T.  126). 

On  July  12,  1964,  the  informant  executed  a  state- 
ment (plaintiff's  Exhibit  10  for  identiiication)  in  the 
presence  of  Agent  Sahni,  another  Narcotic  Agent,  and 
a  Clark  County  Deputy  Sheriff  (T.  95,  96). 

The  Appellant  was  arrested  in  the  early  morning 
hours  of  September  17,  1964,  and  during  the  subse- 
quent booking  at  the  Clark  County,  Nevada  jail  a 
partially  smoked  marihuana  cigarette  was  discovered 
in  the  pocket  of  his  trousers  (T.  146),  It  is  this  ciga- 
rette (Exhibit  9)  with  which  Count  II  of  the  Indict- 
ment is  involved. 

On  March  9,  1965,  Appellant's  Motion  To  Suppress 
Evidence  was  filed  (R.  9),  Appellant  alleging  illegal 
seizure  and  an  insufficient  Commissioner's  Complaint. 
In  support  of  his  motion.  Appellant,  on  April  2,  1965, 
filed  the  affidavit  of  the  infonnant,  Harrison  Allan 
Shearer.  In  the  affidavit,  the  informant  stated,  in  sub- 
stance, that  he  and  the  Appellant  had  purchased  cat- 
nip, a  vial  of  which  they  had  placed  in  Fantasy  Park 


previous  to  goinc:  there  with  Agent  Sahni  (R.  11, 12). 
Appelhmt's  motion  to  suppress  was  denied  during  the 
course  of  the  trial   (T.  124). 

Informant  Shearer  was  called  as  a.  witness  for  Ap- 
pellee, and  following  some  preliminaiy  testimony  testi- 
fied as  follows  (T.34): 

*'Q     What  happened  at  Fantasy  Park"? 

A    Nothing  that  I  know  of." 

At  this  point  in  the  trial,  the  previous  statement  of 
the  informant  (Exhibit  10  for  identification)  was 
handed  to  him.  He  indicated  that  he  had  executed  it 
after  reading  it,  but  that  he  didn't  really  voluntarily 
sign  it  (T.  34,  35).  Thereupon,  Government  counsel  re- 
quested the  v^4tness  ))e  declared  hostile  and  that  per- 
mission be  granted  to  ask  leading  questions  (T.  36). 
This  request  was  gTanted  by  the  trial  court,  and  the 
prior  testimony  of  the  witness  to  the  effect  that  noth- 
ing he  knew  of  happened  at  Fantasy  Park  was  sub- 
stxintially  impeached  (T.  37-40). 

In  addition,  a  letter  acknowledged  by  the  witness  to 
have  been  written  by  him  to  Appellant  (marked  for 
identification  as  Exhibit  11)  was  shovvni  to  the  witness. 
He  was  asked  leading  questions  further  impeaching 
his  credibility  (T.  40-43),  and  the  Court  (T.  44)  with- 
out being  requested  permitted  counsel  for  Appellee 
to  quote  from  both  Exhibits  10  and  11  for  identifica- 
tion. Portions  of  the  letter  were  quoted  and  the  witness 
was  questioned  concerning  same  (T.  44-47). 

The  witness  was  cross-examined  concerning  both 
Exhibits  10  and  11  for  identification  (T.  62-64)  and 


the  Court  further  examined  the  witness  concerning 
Exhibit  10  for  identification  (T.  68-71). 

The  defendant  made  objection  to  the  aforementioned 
questioning  by  the  Court,  as  well  as  that  by  Appellee's 
counsel.  Neither  exhibit  was  offered  into  evidence. 

Appellant  made  timely  motions  for  judgment  of 
acquittal  at  the  close  of  the  Government's  case  (T. 
156),  at  the  close  of  all  the  evidence  (T.  222),  and 
following  the  defendant's  conviction  (R.  18).  In  each 
case  the  motion  was  denied. 

On  May  24,  1965,  Appellant  was  sentenced  to  the 
custody  of  the  Attorney  General  for  a  period  of  seven 
years  on  each  count  of  the  indictment,  the  same  to 
run  concurrently  (R.  22). 


SUMMARY  OF  ARGUMENT 

1.  The  District  Court  committed  no  error  in  per- 
mitting the  witness  Shearer  to  be  questioned  in  the 
presence  of  the  jury  concerning  Exhibits  10  and  11 
for  identification. 

2.  The  District  Court  committed  no  error  in  giving 
Court's  Instruction  A. 

3.  The  District  Court  did  not  err  in  denying  Ap- 
pellant's Motion  for  Judgment  of  Acquittal  or  in  the 
Alternative  for  a  New  Trial. 


ARGUMENT 

1.  THE  DISTRICT  COURT  COMMITTED  NO  ERROR  IN  PER- 
MITTING THE  WITNESS  SHEARER  TO  BE  QUESTIONED  IN 
THE  PRESENCE  OF  THE  JURY  CONCERNING  EXHIBITS  10 
AND   11   FOR  IDENTIFICATION. 

The  second  witness  called  to  testify  before  the  jury 
was  Harrison  Allan  Shearer,  who  testified  on  direct 
examination  that  he  met  Agent  Salmi  in  July  of  1964 
(T.  32)  ;  that  in  the  early  morning  of  July  10,  1964  he 
took  the  agent  to  Appellant's  residence  (although  he 
also  indicated  elsewhere  in  his  testimony  that  this 
occurred  at  10:00  o'clock  at  night),  and  introduced  the 
agent  to  the  Appellant  (T.  33).  Shearer  testified 
(T.  34)  that  he  made  known  to  the  Appellant  that 
Salmi  was  an  agent  and  that  after  a  discussion  they 
all  went  to  Fantasy  Park. 

At  this  point,  the  following  testimony  occurred 
(T.  34)  : 

"Q.     What  happened  at  Fantasy  Park? 
A.     Nothing  that  I  know  of." 

Shearer  testified  (T.  68)  that  he  had  executed  a 
statement  for  the  agent  three  or  four  evenings  after 
the  events  of  July  10,  1964.  Additional  testimony  (T. 
119)  showed  that  this  statement  was  given  on  July  12, 
1964.  The  statement  was  marked  for  identification  as 
plaintiff's  Exhibit  10  (T.  34)  and  was  not  offered  or 
admitted  into  evidence. 

As  stated  by  Appellant  (Opening  Brief,  p.  9),  on 
April  2,  1965,  a  week  prior  to  trial.  Appellant's  coun- 
sel filed  an  affida\'it  of  Harrison  Allan  Shearer  in 
support  of  a  previously  filed  motion  to  suppress  evi- 
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dence  (R.  11).  This  affidavit  was  to  the  effect  that  he, 
the  informant,  Shearer,  and  Appellant  had  planted 
catnip  in  a  vial  to  trick  Agent  Salmi,  Appellant,  how- 
ever, testifying  in  his  own  behalf  (T.  202,  203),  stated 
that  he  did  not  observe  the  purchase  of  any  catnip,  as 
indicated  by  Shearer,  and  that  he  had  not  in  fact  re- 
moved any  vial  from  the  playhouse  at  Fantasy  Park. 

Upon  Exhibit  10  for  identification  being  shown  to 
the  witness  Shearer  and  he  having  acknowledged 
reading  the  same  and  its  execution  (T.  35),  counsel 
for  Appellee  requested  that  the  witness  be  declared 
hostile  and  to  be  permitted  to  ask  leading  questions, 
which  request  the  trial  court  granted  (T.  36). 

Counsel  for  Appellee  thereupon  proceeded  to  ask 
Shearer  leading  questions,  referring  him  on  occasion 
to  plaintiff's  Exhibit  10  for  identification.  The  in- 
formant readily  testified  to  events  occurring  at  Fan- 
tasy Park  (of  which  he  had  previously  denied  knowl- 
edge)  (T.  37-39). 

Appellant  first  states  (Opening  Brief,  p.  10)  that 
the  case  does  not  come  within  the  exceptions  to  the 
rule  that  a  party  may  not  impeach  his  own  witness, 
as  those  exceptions  are  set  out  in  Meeks  v.  United 
States,  9th  Cir.  1950,  179  F.2d  319,  but  counsel  does 
not  include  in  his  brief  all  of  the  exceptions.  It  is 
stated  in  Meeks,  supra,  at  page  321 : 

"  'The  prosecution  in  a  criminal  case  may  im- 
peach a  witness  whom  it  is  imder  a  legal  duty  or 
obligation  to  call,  such  as  an  available  witness  to 
the  crime,  a  witness  who  has  testified  before  the 
grand  jury,  or  a  witness  whom  the  court  compels 
the  prosecution  to  call.'  "  (Emphasis  added.) 


Next,  Appellant  urg'es  (Opening  Brief,  p.  11)  that 
the  use  of  Exhibit  10  for  identification  was  proper, 
provided  the  Government  was  surprised  by  Shearer's 
testimony,  and  in  support  Appellant  cites  Fong  Lum 
Kwai  V.  United  States,  9th  Cir.  1939,  49  F.2d  19. 

Appellee  will  readily  concede  that  it  never  vocally 
asserted  surprise  at  Shearer's  testimony,  and,  further, 
that  it  was  aware  of  Shearer's  previously  filed  affi- 
davit. Nevertheless,  Appellee  urges  that  the  rule  is 
otherwise  than  as  asserted  by  the  Apj^ellant. 

The  trial  court  may  in  its  discretion,  if  satisfied  that 
surprise  exists,  permit  leading  questions  and  exam- 
ination of  a  witness  with  respect  to  prior  conflicting 
statements  (and  it  was  obvious  to  the  trial  court,  the 
informant's  affidavit  (R.  11),  referring  to  events 
which  occurred  at  Fantasy  Park,  having  been  sub- 
mitted prior  to  trial,  and  the  informant  having 
acknowledged  his  signature  on  plaintiff's  Exhibit  10 
for  identification,  that  surprise  existed  at  the  point  of 
Shearer's  testifying  that  nothing  he  could  remember 
occurred  at  Fantasy  Park) .  Certainly,  the  granting  of 
the  request  to  lead  the  witness  would  not,  under  such 
circumstances,  constitute  an  abuse  of  the  Court's  dis- 
cretion. 

In  Weaver  v.  United  States,  9th  Cir.  1954,  216  F.2d 
23,  the  witness  had  given  a  statement  to  the  Federal 
Bureau  of  Investigation  and  thereafter  had  refused 
to  testify  in  accordance  with  that  statement  before  a 
grand  jury.  When,  at  the  trial,  the  Govermnent  sought 
to  impeach  the  witness,  the  defense  argued  there  could 
be  no  surprise.  This  Court  stated,  at  page  25: 
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''The  Government,  however,  had  a  right  to  antici- 
pate that,  under  oath  and  in  conrt,  she  would 
testify  in  accordance  with  her  story  to  the  Federal 
Bureau  of  Investigation." 

Appellant  further  relies  upon  this  Court's  decision 
in  Sullivcm  v.  United  States,  9th  Cir.  1928,  28  F.2d  147 
(Opening  Brief,  p.  13). 

That  case  is  not,  it  is  respectfully  submitted,  analo- 
gous to  the  case  at  bar.  There  three  witnesses  had, 
while  in  prison,  joined  in  a  statement.  When  the  first 
of  the  three  witnesses  failed  to  testify  as  anticipated, 
the  Court  held  that  the  testimony  of  the  other  two 
witnesses  was  incompetent. 

The  Court's  attention  is  respectfully  directed,  in 
connection  with  Appellant's  position  that  the  Govern- 
ment was  required  to  vocally  express  surprise,  to  its 
decision  in  Bieber  v.  United  States,  9th  Cir.  1960,  276 
F.2d  709,  where  it  was  stated  at  page  713: 

"If  the  Court  is  satisfied  that  the  'surprise' 
exists,  either  from  the  statement  of  counsel  or 
otherwise,  that  is  all  that  is  required  to  permit 
the  examination  of  the  witness  as  to  his  prior 
contradictoiy  statement."  (Emphasis  added.) 

The  question  of  impeaching  one's  witness  by  use  of 
a  prior  contradictory  statement  was  the  subject  of  a 
scholarly  discussion  by  Judge  Hand  in  United  States 
V.  Allied  Stevedoring  Corp.,  241  F.2d  925,  at  page 
932.^ 


^In  view  of  the  length  of  the  discussion  referred  to,  it  is  set 
forth  in  an  appendix  hereto  at  page  i,  infra. 
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Appellant  argues  (Opening-  Brief,  p.  13)  that  the 
Government's  purpose  in  using  Exhibit  10  for  identi- 
fication, in  addition  to  neutralizing  the  testimony  of 
Shearer,  was  to  place  otherwise  inadmissible  evidence 
before  the  jury.  In  response,  Apj)enee  asserts  that  the 
sole  objective  was  to  place  the  witness  in  a  position  so 
as  to  result  in  the  jury's  knowing  as  much  as  possible 
about  his  credibility,  thus  permitting  the  jury  to  make 
an  accurate  appraisal  of  his  testimony.  The  Appellant 
should  not  be  heard  to  complain  of  Shearer's  impeach- 
ment by  the  prosecution  since  he  also  had  an  interest 
in  destroying  Shearer's  credibility.  Shearer  had  given 
an  affidavit  (R.  11)  and  testified  before  the  jury  (T. 
512)  on  cross-examination  that  he  had  placed  a  vial  of 
catnip  in  the  playhouse,  that  Appellant  was  aware  of 
this,  and  that  Appellant  had  removed  it  from  the 
playhouse  in  the  agent's  presence. 

Appellant,  himself,  then  testified  (T.  202,  203)  that 
he  had  not  seen  Shearer  purchase  any  catnip,  nor  had 
he  in  fact  obtained  any  vial  from  the  playhouse.  Thus, 
it  is  argued,  Appellant  was  not  prejudiced  by 
Shearer's  impeachment. 

Appellant  further  argues  (Opening  Brief,  p.  14) 
that  the  questioning  of  Shearer  both  by  the  Govern- 
ment and  by  the  Court  from  Exhibit  10  for  identifica- 
tion was  error  and  states  (Opening  Brief,  p.  15)  that 
the  jury  saw  the  exhibit.  It  is  Appellee's  position  that 
the  above  arguments  apply  as  well  to  the  action  of  the 
Court.  Further,  the  record  is  clear  that  the  jury  did 
not  see  either  Exhibit  10  or  11  for  identification  in  the 
sense  that  they  were  allowed  to  read  or  examine  the 
exhibits. 
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Moving  on  to  plaintiff's  Exhibit  11  for  indentifica- 
tion,  Appellee  asserts  that  its  use  had  no  effect  other 
than  to  further  impeach  Shearer's  credibility.  It  was 
clearly  established  by  examination  (T.  45-47)  of 
Shearer  from  the  letter  marked  for  identification  as 
plaintiff's  Exhibit  11  he  had  expressed  an  intent  to 
testify  either  for  the  Government  or  for  the  Appel- 
lant, depending  upon  how  the  Appellant  treated  him. 

With  respect  to  both  Exhibits  10  and  11  for  identi- 
fication, any  prejudicial  effect  against  the  Appellant 
was  rectified  by  the  Court's  Instructions  (T.  263-265)  : 
''Now,  I  should  comment,  I  think,  on  this  in- 
struction. We  talked  about  a  Grovernment  agent, 
an  informer,  decoy  of  some  sort.  For  the  purpose 
of  this  case,  Mr.  Shearer,  Allen  Shearer,  should 
be  deemed  a  Government  agent,  so  when  you  con- 
sider the  question  of  lawful  or  unlawful  entrap- 
ment, this  instruction  that  I  have  just  read  to 
you,  treat  not  only  Agent  Salmi  but  treat  Mr. 
Shearer  as  a  Government  agent. 

"Now,  the  witness,  Harrison  Shearer,  or  Allen 
Shearer,  whatever  his  full  name  was,  was  exam- 
ined by  counsel  and  by  the  Court  as  to  certain 
portions  of  or  quotations  from  two  prior  written 
statements  made  by  him.  One  statement  marked 
Exhibit  10  for  Identification,  but  not  received  in 
evidence,  was  a  statement  in  the  handwriting  of 
Agent  Salmi  signed  by  the  witness  Shearer.  The 
other  statement,  marked  Exhibit  11  for  Identifi- 
cation, also  not  received  in  evidence,  was  a  letter 
written  by  the  witness  Shearer  to  the  defendant. 

' '  Now,  it  appeared  to  the  Court  that  some  of  the 
quoted  portions  of  these  two  prior  written  state- 
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ments  were  inconsistent  with  the  testimony  of  the 
witness  Shearer  given  before  you. 

''The  only  purpose  of  so  questioninji;  witness 
Shearer  and  confronting-  him  witli  portions  of  or 
quotations  from  his  prior  written  statements 
while  he  was  on  the  stand  was  to  pemiit  you  to 
weigh  those  portions  and  quotations  of  the  prior 
statements  and  his  answers  when  questioned  about 
the  same,  together  with  his  other  testimony  given 
before  you,  all  for  the  purpose  of  assisting  you  in 
detennining  what  credibility  and  weight  you  may 
wish  to  give  to  the  testimony  of  the  witness 
Shearer. 

'*It  is  the  exclusive  province  of  the  jury  to  dis- 
regard the  Court's  cormnent  that  there  are  incon- 
sistencies between  poi-tions  of  the  prior  written 
statements  and  the  defendant's  testimony  before 
you.  The  jury  alone  are  the  sole  judges  of  the 
facts,  not  the  Court. 

'^Noiv,  and  this  is  most  important,  no  part  of 
these  prior  statements  or  of  Shearer's  answers 
when  questioned  about  the  same  in  any  way  hind 
the  defendant.  They  do  not  constitute  any  evi- 
dence against  him.  The  said  evidence  was  re- 
ceived onty  for  the  limited  purpose  that  I  have 
just  described  and  such  evidence  is  not  to  be 
considered  in  determining  the  guilt  or  innocence 
of  the  defendant.  I  make  particular  reference  in 
this  regard  to  the  letter  to  the  defendant,  Exhibit 
11  for  Identification.  The  portions  of  aiid  quota- 
tions from  that  letter  tJmt  you  have  heard  a/re  not 
evidence  against  this  defendant.  In  order  for  you 
to  find  the  defendant  giiilty,  you  must  be  con- 
vinced, of  his  guilt  beyond   a  reasonable  doubt 
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from  all  of  the  other  evidence  in  the  case,  exclu- 
sive of  any  of  the  portions  or  quotations  from  the 
two  prior  written  statements  of  the  witness 
Shearer's  answers  when  questioned  about  the 
sa/me. 

".  .  .  You  are  to  consider  only  the  evidence  in 
this  case,  but  in  your  consideration  of  the  evi- 
dence, you  are  not  limited  to  the  bald  statements 
of  the  witnesses.  On  the  contrary  you  are  per- 
mitted to  draw  from  facts  which  you  find  have 
been  proved  such  reasonable  inferences  as  seem 
justified  in  the  light  of  your  own  experience." 
(Emphasis  added.) 

The  jury  was  fiu-ther  instructed  (T.  268,  269)  : 

*'The  testimony  of  an  informer,  or  any  witness 
whose  self-interest  or  attitude  is  shown  to  be  such 
as  might  tend  to  prompt  testimony  mifavorable 
to  tlie  accused,  should  always  be  considered  with 
caution  and  weighed  with  great  care. 

''A  witness  may  be  discredited  or  impeached  by 
contradictory  evidence  or  by  evidence  that  at 
other  times  the  witness  has  made  statements 
which  are  inconsistent  with  the  witness'  present 
testunony,  or  by  evidence  that  the  general  reputa- 
tion of  the  witness  for  truth,  honesty  or  integrity 
is  bad. 

' '  If  you  believe  any  witness  has  been  impeached 
and  thus  discredited,  it  is  your  exclusive  province 
to  give  the  testimony  of  that  witness  such  credi- 
bility, if  any,  as  you  may  think  it  deserves. 

"If  a  witness  is  shown  knowingly  to  have  testi- 
fied falsely  concerning  any  material  matter,  you 
have  a  right  to  distrust  such  witness'  testimony 
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in  other  particulars  and  you  may  reject  all  the 
testimony  of  that  witness,  or  give  it  such  credibil- 
ity as  you  may  think  it  deserves." 

The  trial  court's  position  on  the  question  of  the 
)rior  contradictoiy  statements  was  clearly  expressed 
nt  of  the  jury's  hearing  (T.  72,  73)  : 

'  *  The  Court :  I  think  we  have  gone  far  enough 
on  11.  I  have  no  doubt  but  that  the  statement  may 
be  used  in  the  mamier  that  1  used  it.  Our  objec- 
tive here  is  to  bring  out  the  truth  and  this  witness 
is  obviously  reluctant  and  I  allowed  excerpts  of 
Exhibit  11  to  be  read  to  the  jury  so  the  jury  may, 
in  determining  his  credibility  as  well  as  the  credi- 
bility of  other  witnesses  in  this  case,  have  in  mind 
the  fact,  at  least,  in  the  letter  stated  that  he 
would  testify  to  the  benefit  of  the  defendant.  ..." 

Appellant  appears  to  take  the  position  (Opening 
Brief,  pp.  16,  17)  that  the  Court's  Instruction  A 
T.  263-265)  was  insufficient  to  remove  from  the  minds 
»f  the  jurors  things  of  a  nature  prejudicial  to  Appel- 
ant contained  in  Exhibits  10  and  11  for  identification. 
^n  support  of  that  position,  Appellant  cites  (Opening 
Brief,  p.  17)  Judge  Hand's  opinion  in  United  States 
;.  Block,  2nd  Cir.  1937,  88  F.2d  618,  620. 

Some  20  years  after  United  States  v.  Block,  supra, 

fudge  Hand  had  occasion  to  again  discuss  the  effect 

>f  a  juiy  instruction,  and  prior  contradictory  state- 

nents  were  involved.  In  United  States  v.  Allied  Steve- 

loring  Corp.,  supra  (241  F.2d  at  933),  it  was  stated: 

"...  It  is  not,  however,  necessary  in  the  case  at 

bar  to  hold  that  the  earlier  statements  might  have 

been   so   used,   because   in   the   'supplementary' 
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charge  the  judge  made  it  abimdantly  clear  that,  , 
except  in  the  case  of  the  defendants  themselves,  , 
only  the  witnesses'  testimony  on  the  stand  was  to  ■ 
be  taken  as  evidentiary.  However  unlikely  it  may 
be  that  this  is  a  feat  possible  for  most  minds,  , 
when  the  contradictions  have  once  come  before  ' 
them,  it  is  not  as  difficult  as  that  required  by  the 
more  intricate  bit  of  mental  gymnastic  involved 
in  confining  the  use  of  a  defendant's  admissions 
when  they  concern  other  defendants  as  well  as  him. 
Delh  Paoli  v.  United  States,  77  S.Ct.  294.  We 
should  indeed  welcome  any  efforts  that  help  dis- 
entangle us  from  the  archaisms  that  still  impede  \ 
our  pursuit  of  truth." 

In  Wheeler  v.  United  States,  D.C.  Cir.  1953,  211  F. 
2d  19,  cert.  den.  347  U.S.  1019,  98  L.Ed.  1140,  74  S.Ct. 
876,  Judge  Bazelon  stated  by  way  of  a  note  in  response 
to  Appellant's  contention  that  although  a  prior  state- 
ment of  a  witness  might  have  been  admissible  for 
impeachment  purposes,  the  trial  court  erred  in  per- 
mitting the  statement  to  be  read  in  its  entirety: 

"This,  it  is  said,  is  particularly  true  since  the 
statement,  highly  harmful  to  appellant,  was  pre- 
pared by  a  policewoman  and  signed  by  the  child 
without  reading  it  at  a  time  when  she  was  too 
distraught  to  know  what  she  was  doing.  Neither 
the  circumstances  of  the  signing  nor  the  inflam- 
matory nature  of  its  contents  provides  a  bar  to 
admission  for  impeachment  purposes  only.  Such 
matters  are  merely  a  part  of  the  complex  of  cir- 
cumstances which  the  jury  may  consider  in  deter- 
mining the  impeaching  effect,  if  any,  of  the 
earlier  statement  upon  the  credibility  of  the  testi- 
mony uttered  from  the  stand." 
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Finally,  it  is  submitted,  there  was  substantial  evi- 
dence in  the  form  of  Agent  Salmi's  testimony  from 
which  the  jury  could  find  beyond  reasonable  doubt  that 
Appellant,  Dale  Mathis,  was  guilty  of  the  offenses 
charged  in  the  indictment. 


2.     THE  DISTEICT   COURT   COM]\nTTED  NO   ERROR  IN 
GIVING  COURT'S  INSTRUCTION  A. 

Appellant  has  specified  as  error  the  Court's  giving 
of  its  Instruction  A.  The  Court  did,  over  Appellant's 
objection,  instruct  the  jury  (T.  263-265)  as  indicated 
beginnmg  with  the  fourth  full  paragraph  on  page  12, 
supra,  and  continuing  through  the  fifth  line  on  page 
14,  supra.  The  emphasis  was  placed  on  the  fact  Appel- 
lant was  not  to  be  bound  by  the  answers  of  Shearer 
and  that  nothing'  mentioned  in  either  of  the  exhibits 
for  identification  constituted  evidence  against  the 
Appellant. 

The  instruction  was,  it  was  respectfully  urged,  clear 
in  its  terms  and  completely  fair  to  the  Appellant. 


3.  THE  DISTRICT  COURT  DID  NOT  ERR  IN  DENYING  APPEL- 
LANT'S MOTION  FOR  JUDGMENT  OF  ACQUITTAL  OR  IN 
THE  ALTERNATIVE  FOR  A  NEW  TRIAL. 

In  determining  defendant's  motions  under  Rule  29, 
Federal  Rules  of  Criminal  Procedure,  the  Court  was 
entitled  to  examine  the  evidence  in  the  light  most 
favorable  to  the  Government.  Glasser  v.  United  States, 
315  U.S.  60,  86  L.Ed.  680,  62  S.Ct.  457  (1941). 
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It  is  respectfully  urged  that  there  was  sufficient 
evidence  before  the  jury  in  the  form  of  the  testimony 
of  Agent  Salmi  and  the  other  officers,  together  with 
the  expert  testimony  identifying  the  contents  of  the 
vial  and  cigarette  as  marihuana,  to  enable  the  jury  to 
find  beyond  a  reasonable  doubt  that  the  defendant  was 
guilty  as  charged. 


CONCLUSION 

Appellee,  United  States  of  America,  submits  that  in 
conclusion,  in  view  of  the  foregoing  argiunents  and 
considering  the  entire  record  herein,  there  was  no 
error  committed  by  the  trial  court  in  a  degree  suffi- 
cient to  result  in  reversal  of  the  judgment  herein  or 
to  result  in  the  granting  of  a  new  trial  for  the 
Appellant. 

Dated,  Las  Vegas,  Nevada, 
October  7,  1965. 

Respectfully  submitted, 

John  W,  Bonner, 

United  States  Attorney, 

Robert  S.  Linnell, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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CERTIFICATE 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Robert  S.  Linnell, 

Assistant  United  .States  Attorney, 

Attorney  for  Appellee. 
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Appendix 

United  States  v.  Allied  Stevedoring  Corp.,  241  F.2d 
925,  at  932,  933  states  : 

"...  The  error  in  all  these  instances  is,  stated 
generally,  that  the  prosecution,  having  called  the 
witnesses,  was  allowed  to  impeach  them  by  show- 
ing that  they  had  made  contradictory  statements, 
and  that  this  was  in  effect  to  substitute  the  early 
statements  in  the  jurors'  minds  for  their  testimony 
at  the  trial.  Historically,  the  doctrine  that  one 
may  not  'impeach'  a  witness  whom  one  has  called 
rests  upon  the  notion  that  the  party  who  calls  him 
vouches  for  his  credibility — a  notion  apparently 
going  back  to  the  time  when  all  trials  were  deemed 
in  some  degree  to  demand  a  divine  sanction.  A 
party  depended  upon  the  oaths  of  his  witnesses, 
not  because  of  rational  inferences  from  what  they 
said,  but  because  'they  were  "oath-helpers"  by 
whose  mere  oath,  taken  by  the  prescribed  number 
of  persons  in  the  proper  form,  the  issue  of  the 
cause  was  determined.'  As  Judge  Sanborn  said  in 
London  Guarantee  &  Accident  Co.  v.  Woelfle,  8 
Cir.,  83  F.2d  325,  332,  the  mle  has  'come  to  be 
more  honored  in  its  breach  than  in  its  observance, ' 
for  we  deem  it  now  settled  that  the  practice  is 
permissible  in  the  discretion  of  the  judge.  Contra- 
dictory statements  may  have  a  legitimate  purpose 
even  though  in  the  words  of  Dean  Wigmore,  Sec. 
1018(b),  they  'are  not  to  be  treated  as  having  any 
substantial  and  independent  testimonial  value'; 
and  taken  by  themselves  they  no  doubt  are  not  to 
be  so  recognized.  They  may,  however,  in  fact 
revive  the  witness's  memory  and  satisfy  him  that 
he  was  right  the  first  time,  or,  they  may  show  him 
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the  danger  of  persisting  in  testimony  whose  falsity- 
is  now  detected,  and  in  making  him  recant.  In 
either  event  they  have  a  proper  fmiction,  now 
generally  recognized,  even  though  by  itself  they 
have  no  'testimonial  value.' 

''But  even  when  they  produce  neither  result, 
logically  at  any  rate  there  is  at  times  no  reason 
to  deny  their  competency.  It  is  one  thing  to  put 
in  a  statement  of  a  person  not  before  the  jury: 
that  is  indeed  hearsay  bare  and  unredeemed.  But 
it  is  quite  a  different  matter  to  use  them  when  the 
witness  is  before  the  jury,  as  part  of  the  evidence 
derived  from  him  of  what  is  the  truth,  for  it  may 
be  highly  probative  to  observe  and  mark  the 
manner  of  his  denial,  which  is  as  much  a  part  of 
his  conduct  on  the  stand  as  the  words  he  utters. 
Again  and  again  in  all  sorts  of  situations  we  be- 
come satisfied,  even  without  earlier  contradiction, 
not  only  that  a  denial  is  false,  but  that  the  truth 
is  the  opposite :  '  The  landy  doth  protest  too  much, 
methinks.'  This  is  not  to  rely  upon  the  statement 
as  a  ground  of  inference,  taken  apart  from  the 
sum  of  all  that  appears  in  court ;  it  is  to  allow  the 
jury  to  use  the  whole  congeries  of  all  that  they 
see  and  hear  to  tell  where  the  truth  lies.  We  and 
other  courts  have  a  number  of  times  allowed  this 
course  to  be  taken.  Indeed  to  deny  this  is  to  holdl 
that  nothing  that  comes  from  a  witness  on  the 
stand  can  be  used  in  support  of  the  issue  except 
his  words  under  oath :  the  rest  of  his  conduct  may 
be  used  to  refute  what  he  asserts,  but  for  nothing 
else.  In  short,  out  of  the  whole  nexus  of  his  con- 
duct before  the  jury,  they  may  treat  those  words 
alone  as  affirmatively  relevant."  (Footnotes 
omitted.) 
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No.  20,283 
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vs. 
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JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  the  judgiiiont  of  the  United 
States  District  Court  for  the  District  of  Nevada, 
adjudging  the  Appellant  guilty  as  charged  in  both 
counts  of  a  two  count  indictment  following  a  jury 
trial. 

The  oifenses  occurred  in  the  District  of  Nevada. 
The  District  Court  has  jurisdiction  by  virtue  of  Title 
18,  United  States  Code,  Section  3231  and  Title  21, 
United  States  Code,  Section  176(a).  Jurisdiction  of 
this  Court  rests  pursuant  to  Title  28,  United  States 
Code,  Sections  1291  and  1294. 


STATEMENT  OF  PLEADINGS  AND  FACTS 

The  Appellant,  on  September  29,  1964,  was  charged 
by  a  two  count  indictment  in  the  United  States  Dis- 
trict Court  for  the  District  of  Nevada  with  violatino: 


Title  21,  United  States  Code,  Section  176(a)  (R.T-S).^ 
The  Appellant  was  tried  on  the  indictment  before  a 
jury  on  April  5,  8  and  9,  1965.  The  jury,  on  April  9, 
1965,  retiu'ned  a  verdict  of  guilty  as  to  each  count  of 
the  indictment.  The  Appellant,  on  May  24,  1965,  was 
sentenced  and  judgment  on  the  jury's  verdict  was 
entered  (R.22).  The  Appellant's  Notice  of  Appeal 
was  filed  on  May  25, 1965  (R.23-24).  Upon  Appellant's 
Motion,  the  time  for  Docketing  the  Record  on  Appeal 
was  enlarged  to  August  4,  1965  (R.3). 


STATEMENT  OF  THE  CASE 

Detective  Karl  Albright,  of  the  Clark  County, 
Nevada  Sheriff's  Office,  on  July  9,  1964,  introduced 
HaiTison  Allen  Shearer  to  Federal  Narcotic  Agent 
Richard  Salmi  (R.T.74).^  Agent  Salmi  was  intro- 
duced to  Shearer  as  a  Narcotic  Agent  (R.T.98). 
Shearer,  after  the  introduction,  agreed  to  become  an 
informer  for  Agent  Salmi  and  to  introduce  Agent 
Salmi  to  dope  peddlers  in  North  Las  Vegas,  Nevada 
(R.T.99-100). 

Informant  Shearer,  in  the  early  morning  of  July 
10,  1964  (R.T.76),  approximately  one  hour  after 
meeting  Agent  Salmi  (R.T.98),  drove  with  the  Agent, 
in  the  Agent's  car,  to  the  Appellant's  residence  in 
North  Las  Vegas,  Nevada.  The  Informant  introduced 
Agent  Salmi  as  Dickie  to  the  Appellant.  Agent  Sahni 


i"R."  refers  to  the  Record,  Volume  T. 
2"R.T,"  refers  to  the  Reporter's  Transcript. 


afterwards  discussed  purchasing  pound  quantities  of 
marihuana  with  the  Appellant  (R.T.76).  This  con- 
versation took  place  in  Agent  Salmi's  car,  in  front  of 
the  Appellant's  residence  (R.T.77).  Then  the  Appel- 
lant, the  Informant  and  the  Agent,  in  Agent  Salmi's 
car,  drove  away  from  the  Appellant's  house  and  after 
driving  for  a  while,  the  Appellant  directed  Agent 
Salmi  to  a  park  in  North  Las  Vegas,  Nevada  (R.T. 
78).  The  Appellant  directed  Agent  Salmi  to  pull  into 
a  parking  lot  and  to  park  the  car.  The  group  then 
left  the  car  and  walked  into  the  park  area  (R.T.78). 
The  group  at  this  point  was  accosted  by  police  officers, 
searched  for  weapons  and  questioned,  but  were  not 
arrested  (R.T.79-80).  The  police  then  left  the  area 
and  the  group  proceeded  on  into  the  park.  The  Appel- 
lant and  the  Informant  walked  towards  a  shed  and 
Agent  Salmi  followed.  The  Appellant  and  Agent  Salmi 
entered  the  shed  together  and  Agent  Sahni  observed 
the  Appellant  reach  up  to  a  rafter  and  remove  a  small 
vial  (R.T.81, 103).  The  Appellant,  followed  by  Agent 
Salmi,  walked  out  of  the  shed  and  the  Appellant  then 
handed  the  vial  to  the  Informant  who  had  been  stand- 
ing outside  the  shed.  The  Informant  placed  the  vial 
in  his  shirt  pocket  (R.T.59,  82,  104)  and  thereafter 
the  three  men  left  the  park,  returned  to  Agent  Salmi 's 
automobile  and  drove  to  the  Bonanza  Club.  Agent 
Salmi  parked  his  car  at  the  Bonanza  Club  (R.T.82, 
105)  and  locked  the  car  (R.T.105).  The  three  men 
then  entered  the  Bonanza  Club  and  seated  themselves 
for  refreshments.  The  Appellant  and  Agent  Salmi 
proceeded  to  discuss  the  purchase  and  sale  of  large 


quantities  of  marLhiiana  (R.T.83).  The  group,  at 
approximately  3:00  o'clock  A.M.  left  the  Bonanza 
Club,  re-entered  Agent  Salmi's  car  and  drove  the 
Appellant  to  his  residence  (R.T.84),  discharged  the 
Appellant  from  the  car  and  drove  away  (R.T.85). 
After  Agent  Salmi  and  the  Informant  left  the  Appel- 
lant's residence,  the  Informant  removed  the  vial  from 
his  left  shirt  pocket  and  handed  it  to  Agent  Salmi 
(R.T.86).  A  few  minutes  later  Informant  Shearer 
left  the  car  (R.T.87)  and  Agent  Salmi  returned  to  the 
Castaways  Hotel  (R.T.88).  There  Agent  Salmi  met 
Narcotic  Agent  Yanello  (R.T.88,  139),  and  the  plastic 
vial  was  at  that  time  placed  in  a  lock-seal  envelope 
(R.T.109).  The  plastic  vial  and  its  contents  were  ad- 
mitted into  evidence  as  Exhibits  4  and  5  (R.T.126) 
and  comprise  Count  I  of  the  indictment  (R.7). 

The  Appellant  was  arrested  on  the  above  charge  at 
his  residence  in  the  early  morning  of  September  17, , 
1964,  by  a  number  of  officers  from  the  Clark  County 
Sheriff's  Office,  United  States  Marshal's  Office  and 
by  Agent  Salmi  (R.T.149).   After  the  Appellant  was 
arrested  and  during  his  booking  process  at  the  Coimty 
Jail,  he  was  found  to  possess  part  of  a  marihuana 
cigarette   (R.T,152).    The  partial  cigarette  was  dis-- 
covered  by  Detective  Eugene  Smith  during  his  physi- 
cal search  of  the  Appellant  and  his  clothes.   The  par- 
tial cigarette  was  admitted  into  evidence  as  Exhibit  9 1 
and  comprises  Count  II  of  the  indictment  (R.7). 

The  Appellant  filed  a  Motion  to  Suppress  as  Evi-- 
dence  the  marihuana  alleged  in  the  indictment  (R.9- 
14),  which  Motion  was  denied  by  the  Court  (R.T.124).. 


The  Motion  to  Suppress  was  supported  by  the  Affi- 
davit of  Harrison  Allen  Shearer,  the  Government  In- 
formant (R.11-12).  The  Government,  during  the  trial, 
called  Shearer  as  a  witness  and  was  allowed  to  ques- 
tion him  as  a  hostile  witness  (R.T.36).  A  statement, 
signed  by  the  witness,  was  marked  as  Exhibit  10  for 
identification  (R.T.34)  and  when  showed  to  the  wit- 
ness was  asserted  to  have  been  signed  involuntarily 
(R.T.34).  The  witness  was  questioned  concerning  the 
truth  or  falsity  of  the  statement  (R.T.37-40).  A  letter 
the  witness  Shearer  stated  he  wrote  to  the  Appellant 
was  marked  as  Exhibit  11  for  identification  and  the 
Appellant,  over  objection,  was  questioned  by  Govern- 
ment counsel  relative  to  the  proposed  Exhibit  (R.T. 
41-47).  The  Trial  Judge  also  questioned  the  witness 
Shearer  in  the  presence  of  the  jury  regarding  Ex- 
hibits 10  and  11  for  identification  (R.T.68-73). 
Neither  of  the  proposed  Exhibits  were  admitted  into 
evidence  (R.T.155). 

The  Appellant  moved  for  a  Judgment  of  Acquittal 
at  the  conclusion  of  the  Government's  case  (R.T. 156) 
and  again  at  the  conclusion  of  all  evidence  (R.T.222). 
Both  motions  were  denied  by  the  Coui*t  (R.T.157, 
222).  The  Appellant,  after  a  verdict  of  guilty  as  to 
both  counts  of  the  indictment,  filed  a  Motion  for 
Judgment  of  Acquittal  or  in  the  Alternative  a  Motion 
for  a  New  Trial  (R.18-21).  The  Court,  after  oral 
argiunent,  denied  Appellant's  Motion  (R.T.  M.J.A. 
3-8).^ 

3"R.T.  M.J.A."  refers  to  Eeporter's  Transcript,  Motion  for 
Judgment  of  Acquittal. 


The  Appellant  was  sentenced  on  May  24,  1965  and 
committed  to  the  custody  of  the  Attorney  General  for 
a  period  of  seven  (7)  years  for  each  comit  of  the 
indictment,  to  nm  concurrently  (R.22,  28-31).  The 
Appellant  filed  his  Notice  of  Appeal  from  the  judg- 
ment on  May  24,  1965   (R.23-24). 


SPECIFICATIONS  OF  ERROR 

1.  The  Court's  error  in  permitting  the  witness 
Shearer  to  be  questioned,  in  the  presence  of  the  jury, 
concerning  Exhibits  10  and  11  for  identification. 

2.  The  Trial  Court's  giving  Court's  Instruction  A: 
"Now,  the  witness,  Harrison  Shearer,  or  Allen 

Shearer,  whatever  his  full  name  was,  was  exam- 
ined by  counsel  and  by  the  Court  as  to  certain 
portions  of  or  quotations  from  two  prior  \\a'itten 
statements  made  by  him.  One  statement  marked 
Exhibit  10  for  Identification,  but  not  received  in 
evidence,  was  a  sstatement  in  the  handwriting  of 
Agent  Salmi  signed  by  the  witness  Shearer.  The 
other  statement,  marked  Exhibit  11  for  Identifi- 
cation, also  not  received  in  evidence,  was  a  letter 
written  by  the  witness  Shearer  to  the  defendant. 

Now,  it  appeared  to  the  Court  that  some  of  the 
quoted  portions  of  these  two  prior  written  state- 
ments were  inconsistent  with  the  testimony  of  the 
witness  Shearer  given  before  you. 

The  only  purpose  of  so  questioning  witness 
Shearer  and  confronting  him  with  portions  of  or 
quotations  from  his  prior  written  statements  while 
he  was  on  the  stand  was  to  permit  you  to  weigh 


those  portions  and  quotations  of  the  prior  state- 
ments and  his  answers  when  (pK^stioned  about  the 
same,  together  with  his  other  testimony  given 
before  you,  all  for  the  purpose  of  assisting  you 
in  determining  what  credibility  and  weight  you 
may  wish  to  give  to  the  testimony  of  the  witness 
Shearer. 

It  is  the  exclusive  province  of  the  jury  to  dis- 
regard the  Court's  comment  that  there  are  in- 
consistencies between  portions  of  the  prior  written 
statements  and  the  defendant's  testimony  before 
you.  The  jury  alone  are  the  sole  judges  of  the 
facts,  not  the  Court. 

Now,  and  this  is  most  important,  no  pai-t  of 
these  prior  statements  or  of  Shearer's  answers 
when  questioned  about  the  same  in  any  way  bind 
the  defendant.  They  do  not  constitute  any  evidence 
against  him.  The  said  evidence  was  received  only 
for  the  limited  purpose  that  I  have  just  described 
and  such  evidence  is  not  to  be  considered  in 
determining  the  guilt  or  innocence  of  the  defend- 
ant. I  make  particular  reference  in  this  regard 
to  the  letter  to  the  defendant.  Exhibit  11  for 
Identification.  The  portions  of  and  quotations 
from  that  letter  that  you  have  heard  are  not  evi- 
dence against  this  defendant.  In  order  for  you  to 
find  the  defendant  guilty,  you  must  be  convinced 
of  his  guilt  beyond  a  reasonable  doubt  from  all  of 
the  other  evidence  in  the  case,  exclusive  of  any 
of  the  portions  or  quotations  from  the  two  prior 
written  statements  of  the  witness  Shearer's  an- 
swers when  questioned  about  the  same."  (R.T. 
263-265.) 
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The  Appellant  objected  to  Court's  Instruction  A  on 
the  ground  the  statements  read  to  the  witness  were 
not  in  evidence  and  the  Court's  Instruction  only 
amplified  the  impoi'tance  of  the  statements  to  the 
jury  (R.T.275). 

3.     The  Trial  Court's  error  in  denying  Appellant's. 
Motion  for  Judgment  of  Acquittal  or  Appellant's  Al- 
ternative Motion  for  a  New  Trial. 


SXnVTMARY 
The  Appellant  was  indicted,  tried,  and  convicted 
for  possessing  marihuana  on  two  separate  occasions. 
The  Appellant  takes  the  position  that  the  evidence 
before  the  Court  upon  which  the  Appellant  was  con- 
victed was  insufficient  as  a  matter  of  law  to  show  that 
on  either  occasion  the  Appellant  had  possession  and: 
knowledge  of  the  marihuana  and  that  without  proof 
of  possession  the  evidence  did  not  prove  illegal  im- 
portation of  the  marihuana  as  required  by  the  charg- 
ing statute. 

That  the  paucity  of  the  evidence  touching  on  Ap- 
pellant's possession  of  marihuana  was  strengthened  by 
permitting  the  Government  to  question  the  witness^ 
Harrison  Allen  Shearer  concerning  proposed  Exhibits; 
10  and  11,  extrajudicial  documents,  which  were  not  in 
evidence  and  from  which  the  jury  could  infer  Appel- 
lant's participation  and  guilt. 


ARGUMENT 

I. 

THE  COURT'S  ERROR  IN  PERMITTING  THE  WITNESS  SHEARER 
TO  BE  QUESTIONED,  IN  THE  PRESENCE  OF  THE  JURY, 
CONCERNING  EXHIBITS  10  AND  11  FOR  IDENTIFICATION. 

The  Appellant  was  indicted  on  Septeml^er  29,  1964 
for  the  offenses  upon  which  this  appeal  is  taken  (R.7- 
8).  The  Appellant,  on  March  9,  1965,  prior  to  his  jury 
trial,  filed  a  Motion  to  Suppress  Evidence  (R.9-10). 
The  Motion  was  directed  to  the  suppression  of  the 
mariliuana  alleged  in  the  indictment.  Thereafter,  on 
April  2,  1965,  the  Appellant  suj^plemented  his  Motion 
to  Suppress  by  the  Affidavit  of  Allen  H.  Shearer  (R. 
11-13).  This  affidavit  was  filed  on  April  2,  1965  and 
served  the  same  day  on  the  United  States  Attorney 
for  the  District  of  Nevada  (R.13). 

The  Appellant's  jury  was  selected  on  April  5,  1965 
and  the  trial  took  place  on  April  8  and  9,  1965  (R.9). 
The  second  witness  called  by  the  Govermnent  was 
Harrison  Allen  Shearer  (R.T.31),  who  was  the  same 
person  as  Affiant  Allen  H.  Shearer  (R,ll-13).  The 
witness  Shearer  testified  concerning  his  meeting  with 
Narcotic  Agent  Salmi,  his  acquaintance  with  the  Ap- 
pellant, and  introducing  the  two  men  to  each  other 
(R.T.31-34).  During  direct  examination  the  witness 
Shearer  was  shown  Plaintiff's  Exliibit  10  for  identi- 
fication and  asked  if  he  recognized  his  signatm-e  on 
the  bottom  of  the  second  page  (R.T.34). 

The  witness  acknowledged  his  signature,  read  the 
statement,  but  denied  signing  the  statement  voluntar- 
ily (R.T.35).  He  testified  he  had  signed  the  statement 
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under  threat  of  being  returned  to  jail  (R.T.35).  At 
this  point  the  Government  requested  the  Coiu't  to  de- 
clare the  witness  hostile  and  permit  leading  questions; 
which  request  was  granted  (R.T.36).  Thereafter,  the 
Government  questioned  the  witness,  using  the  question 
form  ''isn't  it  true"  (R.T.36-40). 

The  Government  specifically  referred  to  Plaintiff's 
Exhibit  10  for  identification  and  from  the  statement 
questioned  the  witness  over  objection,  on  the  ground 
of  unpeaching  one's  own  witness  (R.T.40). 

The  Trial  Judge,  when  the  Government  and  the  de- 
fense had  completed  examination  of  the  witness,  ques- 
tioned the  witness  concerning  the  truth  or  falsity  of 
his  statement,  proposed  Exhibit  10.  The  Court  read 
excerpts  from  the  statement  to  the  witness  and  asked 
if  the  portion  read  was  true  (R.T.68-72).  Objection 
was  made  to  this  procedure  by  Appellant's  counsel 
(R.T.72). 

A  letter,  from  the  witness  Shearer  to  the  Appellant, 
was  marked  Exhibit  11  for  identification  (R.T.40-41). 
The  letter  referred  to  Appellant's  other  marihuana 
activities  (R.T.42-44).  The  Trial  Court  permitted  the' 
Government  to  question  the  witness,  over  objection,, 
by  quoting  from  proposed  Exhibit  11  (R.T.44-47).  The 
entire  proceedings  touching  on  Exliibits  10  and  11  for 
identification,  took  place  in  the  presence  of  the  jury. 

The  rule  against  a  party  impeaching  its  own  wit- 
ness and  exceptions  to  the  rule  were  stated  by  thisi 
Circuit  in  Meeks  v.  United  States,  179  F.2d  319  (9thi 
Cir.  1950).  This  Couii;  noted  the  rule  does  not  apply 
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(1)  where  the  prosecution  in  a  criminal  case  is  under 
a  legal  duty  or  obligation  to  call  the  witness,  (2) 
where  the  witness  has  testified  l^efore  the  grand  jury, 
and  (3)  where  the  Court  compels  the  prosecution  to 
call  the  witness.  The  witness  Shearer,  called  by  the 
Government,  does  not  fit  the  tJiree  classifications. 
Nonetheless,  Shearer's  credibility  was  placed  in  issue 
by  the  Government's  use  of  proposed  Exhibit  10  and 
resulted  in  his  impeachment  in  the  eyes  of  the  jury. 
The  Government's  use  of  proposed  Exhibit  10  to 
destroy  the  probative  effect  o£  Sheai'er's  testimony 
was  proper  only  if  the  Government  was  surprised  by 
his  testimony.  Fong  Lum  Kwai  v.  United  States,  49 
F.2d  19,  20  (9th  Cir.  1931). 

The  Government  never  vocally  asserted  surprise  at 
Shearer's  testimony.  The  witness  Shearer  was  asked, 
immediately  prior  to  marking  Plaintiff's  Exhibit  10 
for  identification,  the  followdng: 

' '  Q.    (Mr.  Limiell)    What  happened  at  Fantasy 

I,     Park? 
A.     (Witness  Shearer)     Nothing  that  I  know 
of."  (R.T.34). 

The  Govenmient  counsel  then  marked  the  witness' 
statement  as  Exliibit  10  for  identification,  showed  it 
to  the  witness  for  his  examination  and  questioned  him 
concerning  it: 

"Q.     (Mr.   Limiell)     Did   you   sign   it   volun- 
tarily? 

A.     (Witness  Shearer)     More  or  less. 
Q.     (Mr.    Limiell)     What    do    you    mean    by 
'more  or  less'? 
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A.  (Witness  Shearer)  Really  wasn't  volun- 
tarily. 

Q.     (Mr.  Linnell)     Why  wasn't  it  voluntarily'? 

A,  (Witness  Shearer)  Because  I  was  told  if 
I  didn't  I  would  l^e  put  back  in  jail. 

Q.     (Mr.  Linnell)     By  whom'? 

A.     (Witness  Shearer)     By  Richard  Salmi. 

Q.     (Mr.  Linnell)     Where  was  this*? 

A.  (Witness  Shearer)  In  the  Castaways  Ho- 
tel. 

Q.     (Mr.  Linnell)     Castaways? 

A.     (Witness  Shearer)     Yes."  (R.T.35). 

The  Govermnent  at  this  point  requested  the  witness 
to  be  declared  hostile  and  leading  questions  permitted, 
which  request  the  Court  granted  (R.T.36).  We  must 
assume  the  Trial  Court  merely  found  the  witness  re- 
calcitrant for  the  record  is  devoid  a  factual  surprise 
nor  was  surprise  asserted  by  the  Government. 

Coimsel's  assurance  to  the  Court  that  surprise  exists 
is  sufficient.  United  States  v.  Graham,  102  F.2d  436, 
442  (2nd  Cir.  1939).  But,  the  sui^rise  must  be' 
genuine  to  the  party  calling  the  witness.  Gendelman 
V.  United  States,  191  F.2d  993,  996  (9th  Cir.  1951). 
The  witness  must  be  called  in  good  faith,  and  sur- 
prise showTi  before  leading  questions  by  cross-exami- 
nation is  permitted.  Banks  v.  United  States,  204  F.2d 
666  (8th  Cir.  1953). 

Surprise  at  Shearer's  testimony  did  not  exist.  The' 
Govenmient  had  been  served  with  Shearer's  Affidavit; 
(R.11-13)  prior  to  trial.  Shearer's  testimony  should; 
have  been  anticipated  by  the  calling  party.  "One  whoi 
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calls   a   witness    and    anticipatos    adverse    testimony 
;  cannot  plead  surprise  and  treat  him  as  adverse.  .  .  ." 
^  United  States  v.  Biener,  52   F.Supp.   54    (U.S.D.C. 
'E.D.Penna.    1943).    The    witness    Shearer,    with    his 
statement,  proposed  Exhibit  10,  in  front  of  him  on 
the  witness  stand  was  questioned   at  length  by  the 
Grovemment  (R.T.36-40).  Most  damaging-  and  prejudi- 
cial to  the  Appellant  were  the  questions  pertaining  to 
Appellant's  runner  bringing  in  marihuana  and  the 
simultaneous  reference  by  the  prosecutor  to  Exhibit 
10  for  identification  (R.T.39-40). 

The  prosecution,  prior  to  trial,  having  been  served 
with  Sheai-er's  Affidavit  (R.11-13)  was  under  a  duty 
to  make  inquiry  what  Shearer's  testimony  would  be. 
The  inquiry  rule  was  announced  ]>y  this  Circuit  in 
Sullivan,  v.  United  States,  28  F.2d  147  (9th  Cir.  1928), 
the  Court  at  page  149  stated:  "In  any  event  a  party 
cannot  claim  to  be  surprised  by  the  testimony  of  a 
witness,  when  he  has  failed  to  make  inquiry  as  to 
what  the  testimony  will  be  before  calling  the  witness 
to  the  stand.  ..."  The  inquiry  rule  was  relaxed  by 
this  Circuit  in  Stevens  v.  United  States,  256  P.2d  619 
(9th  Cir.  1958),  but  only  if  the  Goverimient  can 
reasonably  rely  on  the  prior  statement  as  the  truth 
and  to  which  the  witness  will  testify. 

Retrospectively,  the  prosecution's  use  of  Exhibit  10 
for  identification  had  a  twofold  purpose.  Either  to 
neutralize  the  effect  of  Shearer's  testimony  or  to  get 
into  evidence  before  the  jury  Shearer's  ex  parte  state- 
ment. 
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The  use  of  the  statement  to  neutralize  Shearer's 
testimony,  presupposes  injuiy  to  the   Government's^ 
cause.  Clearly,  Shearer's  testimony  through  the  mark- 
ing of  Exliibit  10  for  identification  (R.T.34)  was  not  I 
injurious  to  the  Government's  case.  The  Government's 
use  of  proposed  Exhibit  10  was  error  and  exceeded^ 
the  range  of  the  rule  in  Kiihn  v.  United  States,  24  F., 
2d  910  (9th  Cir.  1928)  where  this  Court  said  at  page' 
913,  "The  maximiun  legitimate  effect  of  the  impeach- 
ing testimony  can  never  be  more  than  the  cancellation i 
of  the   adverse  answer  by  which  the  party  is  sur- 
prised. ..."  Accord,  Culwell  v.  United  States,  194  F.. 
2d  808  (5th  Cir.  1952). 

The  alternate  use  of  the  statement  before  the  jury: 
under  the  guise  of  impeachment  was  en-or  and  preju- 
dicial. Young  v.  United  States,  97  F.2d  200  (5th  Cir.. 
1938),  KuJin  v.  United  States,  supra. 

The  United  States  Court  of  Appeals  for  the  Fifthi 
Circuit  in  Young  v.  United  States,  supra,  cited  Kuhm 
V.  United  States,  supra,  and  gave  its  approbation  toi 
the  procedure  of  withdrawing  a  mtness  and  striking: 
the  witness'  testimony,  when  the  witness  testifies  ad- 
versely to  the  proponent's  cause. 

The  jury's  attention  was  further  focused  on  pro- 
posed Exhibit  10,  when  the  witness  Shearer  was  quesr- 
tioned  by  the  Trial  Court  on  the  truth  or  falsity  ofl 
portions  of  the  statement  that  the  Court  read  to  tha 
witness  (R.T.68-72).  The  action  of  the  trial  falls 
within  the  ambit  of  Kuhn  v.  United  States,  supra^, 
and  the  procediu*al  x)i'ohibition  therein  pronoimced. 


15 


The  prosecution  marked  as  Exhil)it  11  for  identi- 
fication, a  letter  from  the  witness  Shearer  to  the  Ap- 
pellant (R.T.40).  The  letter  was  in  Shearer's  hand- 
.writing-  and  so  identified  by  the  witness  (R.T.41).  The 
letter  by  Shearer's  testimony  was  mailed  to  the  Ap- 
pellant by  certified  mail  (R.T.42).  The  Coui-t  allowed 
the  prosecution  in  examining  the  witness  to  quote 
ifrom  the  letter.  Appellant  objected  to  the  procedure 
[(R.T.44).  The  letter  was  a  fugitive  dociunent.  There 
twas  no  evidence  the  letter  was  ever  received  by  the 
Appellant.  The  Government  further  did  not  lay  a 
foundation  and  bring  into  play,  the  rebuttal  presump- 
tion of  the  letter's  receipt  by  the  Appellant.  Hagner 
V.  United  States,  285  U.S.  427,  52  S.Ct.  417  (1931). 

If  the  purpose  o£  the  letter  was  to  neutralize  the 
witness'  testimony,  it  exceeded  the  purpose,  Kuhn  v. 
United  States,  supra,  and  referred  to  other  narcotic 
activity  of  the  Appellant  (R.T.42-47),  plus  the  self- 
assertion  of  the  witness  that  he  could  harm  the  Ap- 
pellant in  Court  (R.T.47). 

The  contents  of  proposed  Exhibits  10  and  11,  inad- 
missible hearsay  evidence,  were  brought  before  the 
jury  imder  the  ai'tifice  of  impeachment.  Young  v. 
United  States,  supra.  Cf.  Bateman  v.  United  States, 
212  F.2d  61  (9th  Cir.  1954).  The  jury  not  only  saw 
proposed  Exliibits  10  and  11,  but  the  entire  reading 
of  the  proposed  exhibits  took  place  in  the  presence  of 
the  juiy.  The  resulting  testimony  related  to  hearsay 
matters,  inadmissible  as  substantive  evidence.  Feii- 
tralle  v.  United  States,  209  F.2d  159  (5th  Cir.  1954). 
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But  Cf,  Bieber  v.  United  States,  276  F.2d  709   (9th 
Cir.   1960).   The  Fifth   Circuit  in   Young  v.   United' 
States,  supra,  reversed  a  conviction  on  the  gToimd  that 
ex  parte  statements  and  a  letter  were  improperly  ad- 
mitted into  e^Tidence  against  the  defendant. 

The  Trial  Court,  by  Instruction  A  (R.T.263-265) 
instructed  the  juiy  concerning  the  purpose  for  which 
they  were  to  consider  Exhibits  10  and  11  for  identi- 
fication. That  the  questions  relating  to  the  proposed 
exhibits  were  for  the  pui'pose  of  assistance  in  deter- 
mining the  credibility  of  the  witness  Shearer. 

The  proposed  Exhibits  10  and  11  were  not  admis- 
sible as  substantive  evidence,  Bridges  v.  Wixon,  326 
U.S.    139,   65    S.Ct.    1443    (1945),    United   States   v. 
Barnes,  319  F.2d  291  (6th  Cir.  1963),  and  were  not  in. 
fact  admitted  into  evidence  (R.T.155). 

The  Court  instructed  the  jury  regarding  Shearer's, 
credibility  (R.T.263-265).  ".  .  .  (T)hat  the  legal  dis- 
tinction between  credibility  and  to  establish  the  stated 
fact,  'is  a  fine  one  for  the  lay  mind  to  draw.'  .  .  ."' 
Slade  V.  United  States,  267  F.2d  834,  839   (5th  Cir.. 
1959).  Therein  the  danger  lies.  Were  the  Appellant's 
jurors  able  to  draw  the  line  between  Shearer's  credi- 
bility and  the  stated  fact  of  his  testimony  concerning 
proposed  Exhil)its  10  and  11.  The  Court's  Instniction 
A    (R.T.263-265)    left  the  jurors  to   disentangle  the 
stated  fact. 

The   Second  Circuit  Court  of  Appeals  in   United' 
States  V.  Block,  88  F.2d  618  (2nd  Cir.  1937)  consid- 
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ficd  a  factually  similar  case  and  said  in  the  opinion 
by  L.  Hand,  Circuit  Judge,  at  page  620: 

*'The  judge's  charge  mended  nothing;  he  left  the 
juiy  to  disentangle  in  their  minds  the  innocuous 
part  which  the  witness  had  conceded,  from  the 
great  bulk  which  h(>  had  disaffirmed.  The  hearsay 
remained  as  effective  as  before,  and  really  the 
prejudice  was  incurable  anyway,  whatever  he 
might  have  said.  ..." 

The  manner  in  which  proi)osed  Exhibits  10  and  11 
were  used  during  the  trial,  was,  it  is  submitted,  preju- 
dicial to  the  Appellant  and  reversible  error. 


11. 

THE  TRIAL  COURT'S  ERROR  IN  DENYING  APPELLANT'S 
MOTION  FOR  JUDGMENT  OF  ACQUITTAL  OR  APPELLANT'S 
ALTERNATIVE  MOTION  FOR  A  NEW  TRIAL. 

The  Appellant,  at  the  conclusion  of  the  Govern- 
ment's case  in  chief,  moved  for  a  Judgment  of  Ac- 
quittal on  the  ground  the  prosecution  had  failed  to 
show  the  Appellant  possessed  the  marihuana  alleged 
in  Comit  I  of  the  indictment.  The  Court  denied  the 
motion  (R.T.156).  The  Appellant,  at  the  conclusion  of 
all  evidence,  again  moved  for  a  Judgment  of  Acquittal 
as  to  both  comits  of  the  indictment  on  the  ground  the 
G-overnment  had  failed  to  prove  Appellant's  posses- 
sion of  the  marihuana  (R.T.156). 

The  Court,  in  considering  both  motions,  was  required 
by  Gla^ser  v.  United  States,  315  U.S.  60,  62  S.Ct.  457, 
86  L.Ed.  680  (1941),  to  view  the  facts  m  the  light 
most  favoral>le  to  the  Govermnent. 
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The  evidence  most  favorable  to  the  Govemmei 
showed  that  H.  A.  Shearer,  during  the  early  evening 
of  July  10,  1964,  placed  a  plastic  vial  on  a  rafter  ini 
a  play  house  at  Fantasy  Park,  North  Las  Vegas,< 
Nevada  (R.T.  51-52).  The  plastic  vial  contained  cat- 
nip. The  catnip  had  been  placed  in  the  plastic  vial  by) 
Shearer  for  delivery  to  Narcotic  Agent  Salmi  on  the( 
representation  the  vial  contained  marihuana  (R.T.' 
52,  54). 

After  introductions,  the  Appellant,  Shearer  and: 
Agent  Salmi  went  to  Fantasy  Park.  The  Appellant's! 
delivery  of  the  vial  to  Shearer  was  the  only  evidence! 
offered  by  the  Government  showing  Appellant's  pos 
session  of  the  marihuana  alleged  in  Count  I  of  thei 
indictment  (R.T.7-8;  R.T.58,  104).  The  Appellant 
reached  up  on  the  rafters  in  the  play  house,  took  the* 
vial  and  handed  it  to  Shearer  (R.T.81,  103).  There 
after,  Shearer  retained  possession  of  the  vial.  The  Ap 
pellant  denied  going  to  the  play  house  and  obtaining 
a  vial  from  the  rafters  (R.T.203).  Shearer  testified 
that  he  left  the  vial  on  the  seat  in  Agent  Salmi's  cai: 
when  the  three  men  were  in  the  Bonanza  Clul3  (R.T.' 
59-60).  The  Informant  Shearer  delivered  the  vial  to 
Agent  Salmi,  out  of  the  Appellant's  presence  (R.T.83-' 
93-106).  There  was  no  conversation  between  the  Ap« 
pellant  and  Shearer  concerning  the  vial,  nor  wa? 
money  exchanged. 

The  Ninth  Circuit  in  an  early  case,  Mulaney  v 
United  States,  82  F.2d  638  (9th  Cir.  1936),  held  pos^ 
session  sufficient  to  support  the  inference  of  guiltt 
meant  having  the  narcotic  drug  in  one's  control  o: 
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jmder  one's  dominion.  The  record  is  clear  that  the 
Appellant  did  not  have  control  or  dominion  of  the 
narihuana  contained  in  the  vial.  Control  and  domin- 
oii  was  at  all  times  in  the  Informant  Shearer.  Actual 
)!•  constructive  possession  of  the  vial  of  mariliuana 
!0uld  not  be  honestly,  fairly  and  conscientiously  in- 
'erred  and  the  conviction  should  not  stand.  Hernandez 
J.  United  States,  300  F.2d  114  (9th  Cir.  1962).  The 
facts  might  establish  a  willingness  on  Appellant's  part 
fo  assist  Shearer  in  overcoming  the  threat  of  prosecu- 
tion (R.T.49),  but  the  facts  do  not  establish  beyond 
\,  reasonable  doubt  possession  of  the  marihuana.  The 
idal  was  where  Shearer  said  it  would  be  (R.T.55) 
j,nd  the  Appellant  merely  delivered  the  vial,  not  to 
Igent  Salmi,  but  to  Shearer.  The  proof  of  Appellant's 
possession  was  as  meager  as  the  proof  of  possession 
n  Williams  v.  United  States,  290  F.2d  451  (9th  Cir. 
.961)  which  was  reversed. 

The  possession  of  a  narcotic  must  be  a  loiowing  or 
mowledgeable  possession.  That  is,  the  possessor  must 
mow  that  what  he  possesses  is  a  narcotic.  Unless 
here  is  knowing  possession  the  proof  fails  and  acqiiit- 
al  must  follow.  Gueuara  v.  United  States,  242  F,2d 
^45  (5th  Cir.  1957).  The  imcontro verted  facts  show 
^.ppellant  believed  the  vial  to  contain  catnip  (R.T.54- 
)5).  There  was  no  other  evidence  before  the  Court  to 
•efute  this  knowledge  or  belief. 

Coimt  II  of  the  indictment  charges  Appellant  with 
Dossession  of  a  poi-tion  of  a  marihuana  cigarette  (R.T. 
^8).  The  evidence  most  favorable  to  the  Government, 
llasser  v.  United  States,  supra,  shows  the  cigarette 
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was  found  in  Appellant's  right  levi  trouser  pocket  by\ 
Detective  Smith  during  Appellant's  booking  procedure 
on  September  17,  1964  (R.T.446). 

The  Appellant  had  taken  off  his  levis  and  handed 
them  to  Detective  Smith,  who  searched  the  levis  and 
found  the  cigarette  (R.T.148).  The  presence  of  the' 
cigarette  was  denied  by  the  Appellant  (R.T.200-201). 
The  Appellant  was  indicted  on  September  29,  19641 
(R.T.1-8).  Coimt  II  of  the  indictment  charges  AjDpel- 
lant  with  possession  of  the  marihuana  cigarette  on 
September  17,  1964. 

The  chemical  analysis  of  the  cigarette,  Exhibit  9 
(R.T.155)  was  made  by  Government  Chemist  Muron 
on  September  25,  1964  (R.T.24)  and  the  cigarette  wass 
determined  to  be  marihuana  (R.T.24).  The  chemist's^ 
report  setting  forth  Chemist  Huron's  findings  was  noti 
received  by  the  Bureau  of  Narcotics  in  Los  Angeles,; 
California,  until  October  12,  1964,  subsequent  to  the 
grand  jury  proceedings  and  Appellant's  indictment. 

The  Appellant  objected  to  the  admission  into  evi- 
dence of  Exhibit  9  on  the  ground  there  was  no  com- 
petent evidence  before  the  Grand  Jury  of  the  ciga- 
rette's mariliuana  content.   (R.T. 154-155). 

The  rule  is  legion  that  an  indictment  is  presumed! 
to  be  foimded  on  competent  evidence.  United  States  v. 
Johnson,  319  U.S.  503,  63  S.Ct.  1233,  87  L.Ed.  1546 
(1943).  The  burden  is  upon  the  Appellant  to  overcomej 
the  presumption  and  is  addressed  to  the  sound  discre-  j 
tion  of  the  Court,  Sutton  v.  United  States,  79  F.2dl! 
863  (9th  Cii\  1935).  The  evidence  showed  that  Exhibit! 
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9  was  found  by  Detective  Smith  (R.T.146) ;  that  he 
thought  it  was  a  marihuana  cigarette,  but  did  not 
^analyze  it,  and  gave  the  cigarette  to  a  narcotic  agent 
|(R.T.153).  That  Narcotic  Agent  Windham  took  the 
3igarette,  sealed  it  in  an  envelope  and  mailed  it  to  the 
3hemist  on  September  21,  1964  (R.T.130).  That  Ex- 
libit  9  was  tested  by  the  chemist  on  September  25, 
1964  (R.T.23)  and  the  report  of  the  test  received  by 
the  Narcotic  Bureau  on  October  12,  1964  (R.T.133). 

The  Appellant  sustained  his  burden  of  proof  and 
showed  the  grand  jury  did  not  have  competent  evi- 
dence upon  which  to  return  Count  II  of  the  indict- 
ment. 


CONCLUSION 
The  Trial  Court  erred  as  set  forth  in  Appellant's 
specifications  of  eiTor  and  the  judgment,  accordingly, 
should  be  reversed  and  remanded  for  a  new  trial. 

Dated,  Las  Vegas,  Nevada, 
August  28,  1965. 

Respectfully  su])mitted, 

Babcock  &  Sutton, 
By  Raymond  E.  St^tton, 
Attorneys  for  Appellant. 
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UNITED  STATES  OF  AMERICA, 
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On  Appeal  From  the  Judgment  of  the  United  States 
District  Court  for  the  District  of  Oregon 


BRIEF  FOR  THE  APPELLEE 


OPINION  BELOW 

The  opinion  of  the  District  Court  (I-R.  13-19)'  is 
officially  reported  at  239  F.  Supp.  794. 

JURISDICTION 

This  appeal  involves  federal  income  taxes  for  the 
calendar  years  1959  and  1960  with  respect  to  Harry, 


"'I-R."  and  "II-R."  references  are  to  Volume  I  and  Volume 
II,  respectively,  of  the  record  on  appeal. 


Edward  and  Peter  Murphy  and  their  wives,'  and  for 
the  fiscal  years  ended  February  29,  1960,  and  February 
28,  1961,  with  respect  to  the  corporate  taxpayer,  (I-R. 
7-8).  The  taxes  in  dispute  were  paid  on  May  17,  1963. 
(I-R  6.)  Claims  for  refund  were  filed  June  13,  1963 
(I-R.  7-8),  and  were  rejected  on  October  8,  1963 
(I-R.  8).  Within  the  time  provided  in  Section  6532  of 
the  Internal  Revenue  Code  of  1954,  on  November 
14,  1963,  the  taxpayers  brought  this  action  in  the 
District  Court  for  recovery  of  the  taxes  paid.  (I-R.  27.) 
Jurisdiction  was  conferred  on  the  District  Court  by 
28.  S.C,  Section  1346.  The  judgment  of  the  District 
Court  was  entered  on  May  17,  1965.  (I-R.  20.)  Within 
sixty  days  thereafter,  on  June  22,  1965,  a  notice  of 
appeal  was  filed.  ( I-R.  21).  Jurisdiction  is  conferred 
on  this  Court  by  28  U.S.C,  Section  1291. 

QUESTIONS  PRESENTED 

1.  Whether  the  District  Court  erred  in  holding  that 
the  transfer  of  machinery  and  equipment  to  the  newly- 
formed  taxpayer  corporation  was  part  of  the  tax-free 
formation  of  the  corporation  under  Section  351  of  the 
Internal  Revenue  Code  of  1954  rather  than  an  inde- 
pendent sale. 


The  wives  are  parties  to  this  action  only  because  joint  re- 
turns were  filed  for  the  years  involved.  (I-R.  15.) 


2.  Whether  the  District  Court  erred  in  holding  that 
a  bank  loan  of  $240,000  purportedly  made  to  the 
corporate  taxpayer  was  in  substance  and  reality  a  loan 
to  Harry,  Edward  and  Peter  Murphy  as  individuals. 

STATUTES  AND  REGULATIONS  INVOLVED 

The  pertinent  portions  of  the  statutes  and  Regula- 
tions are  set  out  in  Appendix  A,  infra. 

STATEMENT 

The  facts  as  found  by  the  District  Court  (I-R. 
13-15)  are  as  follows : 

For  some  years  prior  to  February  2,  1959,  three 
brothers  —  Harry,  Edward  and  Peter  Murphy  — 
operated  the  Murphy  Logging  Company  as  partners. 
Each  received  a  salary  of  $25,000  per  year,  and  pro- 
fits, if  any,  were  distributable  in  the  same  proportions 
as  their  interests,  namely,  Harry  53  1/3  per  cent, 
Edward  33  1/3  per  cent,  and  Peter  13  1/3  per  cent. 
(I-R.  13.) 

On  February  2,  1959,  the  Murphy  brothers  or- 
ganized the  Murphy  Timber  Company,  an  Oregon 
corporation.  This  corporation  was  capitalized  at  $  1,500, 
and  each  of  the  Murphy  brothers  agreed  to  purchase 
$500  in  stock.  (I-R.  13). 


On  March  1,  1959,  the  Murphy  partnership  agreed 
to  sell,  and  at  the  same  time  delivered,  some  of  its  log- 
ging equipment  which  was  carried  on  the  books  at 
$28,414.10  to  the  new  corporation  at  a  price  to  be 
determined  at  a  later  date  by  an  independent  appraiser. 
On  the  same  day,  the  Murphy  corporation  entered  into 
two  standard  form  written  contracts  to  log  and  to  con- 
struct roads  for  the  Crown-Zellerbach  Corporation. 
Shortly  thereafter,  it  imdertook  to  perform  such  con- 
tracts. (I-R.  14). 

On  April  6,  1959,  each  of  the  Murphy  brothers  paid 
the  corporation  $500  for  his  stock.  One  week  later, 
the  corporation  borrowed  $25,000  from  the  First 
National  Bank  of  Oregon  to  carry  on  its  operations,  and 
between  May  4  and  July  30  the  corporation  borrowed 
additional  sums  totalling  $50,000  for  the  same  pur- 
pose from  the  bank.  (I-R.  14.) 

In  September,  an  independent  appraiser  fixed  the 
value  of  the  equipment  transferred  to  the  corporation 
at  $238,150.  On  December  31,  1959,  the  corporation 
borrowed  a  total  of  $240,000  from  the  bank,  and  on 
the  same  day  the  corporation  paid  $238,150  to  the 
partnership.  All  of  the  bank  loans  were  guaranteed  by 
the  brothers  individually.  (I-R.  14.) 


In  the  partnership  tax  return  for  the  calendar  year 
1959,  the  partners  reported  a  long-term  capital  gain 
of  $209,735  on  the  sale  of  this  equipment,  and  each 
of  the  partners  filed  a  return  and  paid  a  tax  on  his  dis- 
tributive share  of  the  gain.  (I-R.  14.)  The  Commis- 
sioner of  Internal  Revenue  disallowed  the  claimed 
depreciation  and  interest  deductions  taken  by  the  cor- 
poration and  asserted  deficiencies  both  aganist  the 
corporation  and  the  Murphy  brothers  individually. 
(I-R.  14-15.)  The  District  Court  held  that  the  real 
substance  of  the  pertinent  transactions  was  a  capital 
contribution  of  equipment  to  the  corporation  and  a 
loan  by  the  bank  to  the  brothers  as  individuals  as  con- 
tended by  the  Government.  (I-R.  19.)  Because  the 
individual  partners  had  reported  their  gain  on  the 
transfer  of  the  equipment  and  had  paid  tax  on  this 
gain  (I-R.  6),  the  District  Court  ordered  refunds  to 
them  (I-R.  20).  Both  the  corporation  and  the  in- 
dividuals have  appealed. 

SUAAMARY  OF  ARGUMENT 

The  District  Court  held  that  depreciable  property 
transferred  in  March,  1959,  to  the  corporate  taxpayer 
as  one  of  the  steps  in  its  formation  was  a  contribution 
to  its  capital  and  that  a  bank  loan  formally  made  to 
the  corporation  in  December,  1959,  was  in  reality  a 


loan  to  its  shareholders  as  individuals.  This  means  that 
the  corporation's  deduction  for  depreciation  is  reduced 
and  that  corporate  pa5niients  to  the  bank  on  the  loan 
are  dividends  to  the  shareholders  (who  are  them- 
selves entitled  to  the  interest  deduction). 

Under  Section  351  of  the  1954  Code  no  gain  is  to 
be  recognized  by  a  controlling  transferor  on  the  trans- 
fer of  property  for  his  equity  interest  in  a  corporation, 
and  the  basis  of  the  property  for  depreciation  remains 
the  same  as  it  was  to  the  transferor.  Taxpayers  argue 
that  the  transfer  here  should  be  treated  as  a  sale  inde- 
pendent of  Section  351,  but  the  transfer  was  clearly 
a  part  of  the  transaction  of  incorporation,  to  be  con- 
sidered under  that  section.  Indeed,  the  new  corpora- 
tion was  formed  for  the  very  purpose  of  taking  over 
the  property  in  question.  Unless  the  equipment  is 
treated  as  part  of  the  equity  capital,  the  new  corpora- 
tiontion  was  undercapitalized  from  the  outset. 

Of  essential  importance  to  the  District  Court's  hold- 
ing is  its  consideration  of  the  bank  loan  of  $240,000 
which  was  formally  made  to  the  corporate  taxpayer. 
This  loan  was  negotiated  on  the  guarantee  of  the  three 
Murphy  brothers  as  individuals,  and  the  funds  immedi- 
ately went  to  their  partnership  in  purported  pa3rment 
for  the  depreciable  property.  The  District  Court,  on 


the  basis  of  all  the  evidence  in  this  case,  concluded 
that  the  loan  was  in  fact  to  the  Murphys  on  their  credit 
and  that  the  corpx^ration  was  merely  a  conduit  for  the 
funds  from  the  bank  to  them.  This  is  a  factual  determi- 
nation and  is  clearly  warranted  on  this  record. 

ARGUMENT 

I 

THE  TRANSFER  OF  MACHINERY  AND  EQUIPMENT 
TO  THE  NEWLY-FORMED  CORPORATE  TAXPAYER  BY 
ITS  PREDECESSOR  PARTNERSHIP  WAS  PART  OF  THE 
TAX-FREE  FORMATION  OF  THE  CORPORATION  UN- 
DER SECTION  351  OF  THE  INTERNAL  REVENUE 
CODE  OF  1954  RATHER  THAN  AN  INDEPENDENT 
SALE. 

This  case  involves  an  adjustment  reducing  the 
corporate  taxpayer's  depreciation  deduction  and  a 
separate  adjustment  disallowing  an  interest  deduc- 
tion claimed  by  the  corporate  taxpayer."  With  re- 
spect to  the  depreciation  issue,  the  taxpayers 
attempt  to  demonstrate  that  the  property  involved 
was  the  subject  of  a  separate  transaction  of  sale 
to  the  corporation  rather  than  an  essential  ingred- 


The  District  Court  held  that  the  indebtedness  involved  here 
was  in  fact  the  obligation  of  the  corporation's  shareholders  (Harry, 
Edward  and  Peter  Murphy,  the  individual  taxpayers  who  are  part- 
ies to  this  suit)  and  that  payments  made  by  the  corporation  as 
interest  and  principal  on  the  indebtedness  are  constructive  dividends 
to  them.  Of  course,  the  Murphys  are  entitled  to  the  interest  de- 
duction. 
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ient  in  its  tax-free  formation  (with  a  carryover  of 
the  low  basis  of  the  transferor).  As  for  the  interest  ad- 
justment, the  taxpayers  argue  that  the  District  Court 
erred  in  considering  a  bank  loan  as  in  reality  a  loan  to 
the  Murphys  as  individuals.  Resolution  of  the  deprecia- 
tion issue  is  not  decisive  of  the  interest  question.  See 
Campbell  v.  Carter  Foundation  Production  Co.,  322 
F.  2d  827  (C.A.  5th).  Cf  Gooding  Amusement  Co.  v. 
Commissioner,  236  F.  2d  159  (C.A.  6th),  certiorari 
denied,  352  U.S.  1031.  Neverless,  the  bank  arrange- 
ment is  an  important  factor  in  the  consideration  of  the 
Section  351  (Appendix  A,  inira)  incorporation  trans- 
action and  the  question  whether  the  property  trans- 
ferred to  the  corporation  retains  the  basis  of  the  trans- 
feror. In  this  first  part  of  our  brief  we  will  discuss  the 
incorporation  transaction  and  the  legal  principles  in- 
volved in  light  of  all  ttie  facts.  In  the  last  part  of  the 
brief  we  will  focus  on  the  loan  arrangement.* 

Under  the  general  rule  of  Section  1002  of  the  In- 
ternal Revenue  Code  of  1954  (Appendix  A,  infra), 
the  entire  amount  of  gain  or  loss  from  the  sale  or  ex- 
change of  property  is  to  be  recognized.  An  exception 
to  this  general  rule  is  contained  in  Section  351  of  the 
1954  Code  (Appendix  A,  infra)  to  assist  business  re- 

'Significant  portions  of  the  evidence  are  based  on  the  oral 
testimony  of  the  witnesses. 


adjustments.  See  S.  Rep.  No.  275,  67th  Cong.,  1st  Sess., 
pp.  11-12  (1939-1  Cum.  Bull.  (Part  2)  181,  188- 
189).  The  basic  premise  of  Section  351  is  that  trans- 
fers of  appreciated  or  depreciated  property  to  a  newly- 
formed  corporation  that  is  controlled  by  the  transferors 
work  a  change  of  form  only,  which  is  not  the  proper 
occasion  for  reckoning  gain  or  loss  on  the  transferred 
property.  See  Helvering  v.  Cement  Investors,  316  U.S. 
527;  Portland  Oil  Co.  v.  Commissioner,  109  F.  2d  479, 
488  (C.A.  1st);  Mather  &  Co.  v.  Commissioner,  171 
F.  2d  864  (C.A.  3d),  certiorari  denied,  377  U.S.  907. 

Section  351  provides  that  no  gain  or  loss  is  to  be 
recognized  if  property  is  transferred  to  a  corporation  by 
one  or  more  persons  in  exchange  for  that  corporation's 
stock  or  securities,  and  the  transferors  own  at  least  80 
per  cent  of  the  stock  after  the  transfer.  As  a  corollary 
to  the  postponement  of  the  tax  on  incorporation,  under 
Section  362(a)  of  the  1954  code  (Appendix  A,  infra), 
the  transferee  corporation's  basis  in  the  property  for 
depreciation  is  the  same  as  it  would  be  in  the  hands  of 
the  transferor,  increased  or  decreased  in  the  amount  of 
gain  or  loss  recognized  to  the  transferor  upon  the  trans- 
fer. 

In  the  instant  case  the  corporate  taxpayer  was  or- 
ganized on  February  2,  1959,  for  the  express  purpose  of 
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taking  over  certain  operating  equipment  owned  by  the 
Murphy  Brothers'  partnership/  (I-R.  13;  II-R.  9.)  The 
equipment  was  transferred  to  the  corporation  in  March 
and  was  used  to  carry  out  a  logging  contract  and  a  road 
construction  contract  which  were  entered  into  with 
Crown-Zellerbach  at  about  the  same  time  as  the  trans- 
fer. (I-R.  2-3).  Thereafter,  each  of  the  Murphy s  paid 
the  corporation  $500  for  his  one  third  stock  interest 
for  a  total  of  $1,500  paid-in  capital,  and  up  to  July 
30  the  corporation  borrowed  $75,000  from  the  First 
National  Bank  of  Oregon  in  order  to  carry  on  its  opera- 
tions. (I-R.  14.)  In  September,  an  independent  ap- 
praiser valued  the  equipment  transferred  to  the 
corporation  at  $238,150,  and  on  December  31,  1959, 
the  corporation  borrowed  $240,000  from  the  First 
National  Bank  of  Oregon  and  transferred  $238,150 
of  this  to  the  Murphy  brothers'  partnership  in  settle- 
ment of  its  agreement  to  buy  the  logging  equipment 
for  the  appraised  value.  (I-R.  314.) 

It  is  the  Government's  position  that  the  transfer  of 
the  logging  equipment,  which  taxpayers  wish  to  treat  as 
an  independent  sale,  is  in  fact  an  essential  part  of  the 
Section  351  exchange  transaction  in  which  the  corpo- 
rate taxpayer  was  formed.  The  Murphys  erred  in  re- 


"The  equipment  was  carried  on  the  partnership's  books  at 
$28,414.10.  (I-R.  14.) 
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porting  gain  on  this  transfer  because  the  property  was 
exchanged  for  an  equity  interest  in  the  new  corpora- 
tion, and  the  partnership's  basis  in  the  assets  is  carried 
over  as  the  basis  to  the  corporation  pursuant  to  Sec- 
tion 362(a). 

In  determining  whether  the  transfer  of  the  operating 
assets  was  a  sale  independent  of  the  tax-free  formation 
of  the  corporation  or  is  to  be  treated  as  part  of  the 
equity  investment,  an  important  consideration  is  the 
excessive  disproportion  between  the  corporation's  nom- 
inal stock  investment  and  its  debt  structure  —  the  "thin 
capitalization."  This  factor  has  been  important  in  the 
traditional  situation  involving  debts  owed  by  a  corpo- 
ration to  its  shareholders  since  the  case  of  John  Kelley 
Co.  V.  CorruTussioner,  326  U.S.  521,  wherein  the  Su- 
preme Court  made  the  following  observation  (p.  530)  : 

As  material  amounts  of  capital  were  invested  in 
stock,  we  need  not  consider  the  effect  of  extreme 
situations  such  as  nominal  stock  investments  and 
an  obviously  excessive  debt  structure. 

Following  the  Kelley  case  the  Tax  Court  and  other 
courts  placed  great  reliance  on  the  ratio  between  debt 
and  equity  in  deciding  whether  so-called  "debt"  in  fact 
represented  an  equity  investment,  although  no  clear 
pattern  was  present.  See  Caplin,  The  Caloric  Count  of  a 
Thin  Incorporation,  Seventeenth  Annual  N.Y.U.  In- 
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stitute  on  Federal  Taxation,  pp.  771,  779-784  ( 1959). 
However,  in  Gooding  Amusement  Co.  v.  Commissioner, 
23  T.C.  408,  affirmed,  236  F.  2d  159  (C.A.  6th), 
certiorari  denied,  352  U.S.  1031,  the  Tax  Court  ceased 
to  rely  primarily  on  the  ratio  test  but  used  the  subject- 
ive test  of  the  "intent"  to  create  a  true  debt  relation- 
ship between  shareholders  and  corporation.  This  Court 
has  accorded  great  weight  to  the  "intention"  of  the 
parties  in  the  determination  of  whether  purported  debt 
is  to  be  treated  as  an  equity  investment.  Tatt  v.  Com- 
missioner, 314  F.  2d  620,  623,  footnote  1;  Miller's  Es- 
tate V.  Commissioner,  239  F.  2d  729,  734;  Wilshire  & 
West.  Sandwiches  v.  Commissioner,  175  F.  2d  718, 
720;  Maloney  v.  Spencer,  172  F.  2d  638,  641;  Com- 
missioner V.  Proctor  Shop,  82  F.  2d  792,  794  (all  cited 
by  taxpayers,  Br.  10,  21-22,  24,  28).  Nevertheless,  in 
O.  H.  Kruse  Grain  &  Milling  v.  Commissioner,  279  F. 
2d  123,  125-126,  and  Wilbur  Security  Co.  v.  Commis- 
sioner, 279  F.  2d  657,  662,  this  Court  held  that  there 
are  a  variety  of  factors  to  be  considered  in  determining 
whether  amounts  advanced  to  a  corporation  constitute 
debt  or  equity.  Intent  of  the  parties  is  one  of  these 
factors,  and  so  is  thin  capitalization.  See  also,  Root  v. 
Commissioner,  220  F.  2d  240,  241  (C.A.  9th). 

It  is  the  Government's  position  that  it  would  be  im- 
realistic  to  apply  the  various  factors  set  out  in  Kruse 
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and  Wilbur  Security  without  regard  to  the  substance  of 
the  method  by  which  the  corporate  taxpayer  was 
supplied  with  risk  capital.  We  will  discuss  in  detail  the 
District  Court's  holding  (I-R.  19)  that  the  $240,000 
in  borrowed  funds  were  in  fact  loaned  by  the  bank  to 
the  Murphy  Brothers  as  individuals  and  that  the  trans- 
fer of  the  equipment  represented  a  capital  contribution 
to  the  corporate  taxpayer.  But  even  if  the  borrowed 
funds  had  in  fact  been  utilized  by  the  corporation  to 
purchase  assets  from  outsiders  rather  than  going  direct- 
ly to  the  Murphys,'  reason  demands  that  this  obvious 
device  not  be  permitted  to  hide  the  ultimate  reality  of 
the  transaction.  As  stated  in  Moore  and  Sorlien,  Ad- 
ventures in  Subchapter  S  and  Section  1244,  14  Tax  L. 
Rev.  453,  493,  footnote  108  ( 1959)  : 

It  is  possible  that  the  reason  for  the  paucity  of 
authority  on  this  point  is  the  difficulty  of  focusing 
the  attack.  Nearly  always  a  thin  capitalization  is 
placed  under  fire  by  denying  the  corporate  deduc- 
tion for  interest  paid  the  shareholder-noteholder. 
Sometimes  the  attack  is  on  payment  of  the  capital, 
which  could  be  treated  as  a  dividend  or  equity  re- 
demption substantially  equivalent  to  a  dividend. 
If  a  bank  is  the  creditor,  an  additional  step  must 
be  taken  by  the  Commissioner,  as  the  corporation 
will  point  out  that  the  interest  has  been  paid  to  a 
bank  and  ask  how  in  the  world  the  Commissioner 


'Such  a  case  would  be  stronger  for  the  taxpayers  than  the 
instant  case  where  the  very  reason  for  forming  the  corporation 
was  to  operate  the  transferred  equipment  in  corporate  form.  (II-R. 
9.) 
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can  deny  that  deduction.  The  answer  would  have 
to  be  that  the  shareholder,  by  endorsing  the  note, 
has  placed  himself  in  a  dual  position  —  creditor 
of  the  corporation  and  debtor  to  the  bank.  In  ef- 
fect, then,  the  interest  is  paid  to  the  shareholder, 
who  in  turn  pays  it  to  the  bank.  If  the  capitaliza- 
tion were  thin,  the  analysis  would  be  that  the  "in- 
terest" paid  by  the  corporation  was  a  dividend  to 
the  shareholder,  who  receives  an  equivalent  de- 
duction for  interest  paid  the  bank.  Thus,  the  bank 
pays  tax  on  the  interest,  the  shareholder  is  even, 
and  the  corporation  loses  its  interest  deduction. 
Lest  this  reasoning  be  thought  too  strained,  the 
Supreme  Couii;  dictum  in  the  Putnam  case  (352 
U.S.  82  (  1956)  ),  appears  to  support  the  conclu- 
sion and  places  in  some  jeopardy  what  had  been 
thought  by  many  to  be  a  fairly  simple  escape- 
hatch  to  the  thin  capitalization  doctrine. 

Bittker,  Federal  Income  Taxation  of  Corporations 

and  Shareholders  (Student  ed.,  1964)  makes  the  point 

as  follows  (p.  124,  Footnote  8) : 

When  a  corporation  borrows  funds  on  notes 
endorsed  by  its  shareholders,  the  expectation  of 
the  parties  is  that  the  corporation  will  be  success- 
ful enough  to  pay  off  the  borrowed  funds  itself. 
But  this  is  equally  true  when  the  shareholders 
make  "loans"  directly  to  a  thin  corporation;  the 
intent  to  have  the  corporation  pay  off  the  "loans" 
is,  in  such  instances,  regarded  as  no  more  than  an 
intent  to  have  the  corporation  pay  dividends.  So 
with  guaranteed  loans.  An  intention  to  repay  them 
out  of  corporate  profits  does  not  make  them 
"loans"  by  the  bank  to  the  corporation.  They  can 
—  in  appropriate  circumstances  —  be  regarded 
as  loans  by  the  bank  to  the  shareholders,  the  pro- 
ceeds of  which  are  used  by  the  shareholders  to 
make  capital  contributions  to  the  corporation;  the 
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intention  to  apply  corporate  profits  to  their  repay- 
ment can  be  regarded  as  no  more  than  an  inten- 
tion to  pay  disguised  dividends  when,  as,  and  if  the 
corporation's  financial  condition  permits. 

Other  authorities  agree.  See  Weyher  and  Weithom, 
Capital  Structure  of  New  Corporations,  Sixteenth  An- 
nual N.Y.U.  Institute  on  Federal  Taxation,  pp.  227, 
292  (1958);  Holzman,  The  Current  Trend  in  Guar- 
anty Cases:  An  Impetus  to  Thin  Incorporation?,  21 
Tax  L.  Rev.  29,  47-48  (  1955).  See  also,  Bittker,  Thin 
Capitalization:  Some  Current  Questions,  34  Taxes  830, 
834-835  (1956). 

The  analysis  in  the  cited  articles  presupposes  a  thin- 
ly-capitalized corporation.  Certainly  the  corporate  tax- 
payer was  thinly  capitalized  when,  in  considering  only 
its  debt  with  respect  to  the  logging  equipment,  the 
debt  to  equity  ratio  was  159  to  1  ($238,150  divided  by 
$1,500).  In  addition,  the  corporation  borrowed  addi- 
tional sums  totalling  $75,000  from  the  First  National 
Bank  of  Oregon  to  finance  its  initial  operations  (I-R. 
14.) 

Taxpayers  argue  that  the  paid-in  capital  of  the  cor- 
poration should  be  considered  together  with  two  con- 
tracts which  were  entered  into  with  the  Crown-Zeller- 
bach  Corporation.  (Br.  10-16.)  The  District  Court 
^ully  and  fairly  answered  this  contention  (I-R.  17-18  )  : 
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There  was  no  evidence  as  to  the  value  of  the 
two  Crown-Zellerbach  contacts  or  that  these  con- 
tracts had  ever  been  appraised.  Likewise,  there 
was  no  evidence  that  the  Murphy  brothers,  either 
before  or  after  the  corporation  was  organized,  re- 
ceived any  advantage  from  Crown-Zellerbach 
either  in  rates  or  terms  over  any  of  their  com- 
petitors in  this  highly  competitive  field.  There 
are  too  many  bankruptcy  reviews,  Miller  Act  and 
breach  of  contract  cases,  and  actions  on  bonds  in- 
volving logging  and  road  construction  jobs  which 
come  into  this  Court,  primarily  because  of  inade- 
quate capitalization,  to  place  any  reliance  in  coun- 
sel's argument  that  $1,500  plus  two  Crown-Zel- 
lerbach contracts  furnished  adequate  capitaliza- 
tion for  a  new  corporation  undertaking  two  large 
logging  and  road  construction  jobs.  Logging  and 
road  construction  contracts  are  hazardous  even 
for  the  most  expert  operators.  The  amount  of  rain 
that  one  encounters,  or  the  amount  of  rock  that 
one  finds,  both  of  which  are  often  unforeseeable, 
will  determine  whether  a  contract  is  a  bonanza  or 
a  disaster. 

Taxpayers  also  argue  that  not  much  initial  capitali- 
zation is  needed  in  the  logging  business.  (Br.  16-18.) 
This  contention  is  refuted,  however,  by  the  fact  that 
another  logging  corporation  held  by  the  Murphys  was 
required  to  have  an  initial  capitalization  of  $100,000. 
(II-R.  18.)  On  this  appeal,  the  taxpayers  contend  that 
the  capitalization  of  the  new  corporation  should  include 
an  intangible  going-concern  value.  (Br,  12-14.)  What 
this  value  might  be  is  left  to  speculation.  In  the  event 
that  the  two  Crown-Zellerbach  contracts  had  proved 
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unprofitable,  the  coqDorate  taxpayer  which  was  capi- 
talized at  $1,500  would  have  been  seriously  insolvent 
without  further  infusions  of  new  capital.  Thus,  without 
the  successful  conclusion  to  the  operations  for  Crown- 
Zellerbach,  the  sole  activity  of  the  corporation  (II-R. 
9.),  any  value  as  a  going  concern  would  seem  to  be 
minimal. 

The  District  Court  noted  that  the  assets  "sold"  to  the 
corporate  taxpayer  by  its  organizers  were  essential  for 
it  to  carry  on  its  operations.  (I-R,  16-17.)  Taxpayers 
argue  that  this  fact  is  unimportant,  (Br,  19-22.)  But 
many  courts  consider  that  it  is  a  relevant  factor  in 
determining  wliether  a  transfer  to  a  newly-formed 
corporation  in  substance  represents  an  equity  invest- 
ment. See  Schnitzer  v.  Commissioner,  13  T.C.  43,  61, 
affirmed  per  curiam,  183  F.  2d  70  (C.A.  9th),  certio- 
rari denied,  340  U.S.  911;  McSorley's,  Inc.  v.  United 
States,  323  F.  2d  900,  902  (C.A.  10th);  Charter  Wire, 
Inc.  V.  United  States,  309  F.  2d  878,  880  (C.A.  7th), 
certiorari  denied,  372  U.S.  965;  Rowan  v.  United 
States,  219F.  2d51,55  (C.A.  5th);  Brake  &  Electric 
Sales  Corp.  v.  United  States,  287  F.  2d  426,  428,  (C,A, 
1st) ;  Dobkin  v.  Commissioner,  15  T,C,  3 1,  33,  affirmed 
per  curiam,  192  F.  2d  392  (C.A.  2d);  Burr  Oaks  Corp. 
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V.  Commissioner,  43  T.C.  635,  647  (taxpayer's  appeal 
pending  in  the  Court  of  Appeals  for  the  Seventh  Cir- 
cuit). See  also,  Goldstein,  Corporate  Indebtedness  to 
Shareholders :  "Thin  Capitalization"  and  Related  Prob- 
lems, 16  Tax  L,  Rev.  1,  35-36  (1960).  Perhaps  more 
important  with  respect  to  the  instant  case  is  the  fact 
that  the  transfer  of  these  operating  assets  was  part  of 
the  plan  whereby  the  corporate  taxpayer  was  formed 
and  enabled  to  commence  operations. 

It  is  the  taxpayers'  argument  that  this  transfer 
should  be  treated  as  a  "sale"  independent  of  the  in- 
corporation transaction  and  thus  outside  the  purview  of 
Section  351.  (Br.  27-34.)  However,  as  an  essential 
step  in  the  formation  of  the  corporation,  the  transfer 
of  the  operating  assets  to  it  clearly  represents  a  part  of 
the  transaction  falling  under  Section  351.  Truck  Ter- 
minals, Inc.  V.  Commissioner,  3 14  F.  2d  449  (  C.A.  9th  ) ; 


'The  taxpayers  argue  that  the  asset  transfer  should  be  viewed 
as  an  independent  sale,  but  the  District  Court  made  the  following 
pertinent  observation  (I-R.  18): 

Here  the  equipment  was  not  appraised  for  at  least  six  months 
after  it  was  transferred  to  the  corporation,  and  payment  was 
not  made  for  more  than  three  months  after  its  appraisal. 
Neither  rent  nor  interest  was  paid;  likewise,  no  instrument 
evidencing  the  indebtedness  was  executed.  Payment  was  delay- 
ed untU  the  last  day  of  the  taxable  year  because,  as  one  of  the 
Murphy  brothers  testified,  the  brothers  did  not  want  to  pay 
the  bank  any  more  interest  than  they  had  to. 
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Houck  V.  Hinds,  2 15  F.  2d  673. 676  (CA.  10th) ;  Gurm 
V.  Commissioner,  25  T.C.  424,  436,  affirmed  per  cur- 
iam, 244  F.  2d  408  (CA.  10th).  See  also,  Helvering  v. 
Limestone  Co.,  315  U.S.  179,  184;  ACF-Brill  Motors 
Co.  V.  Commissioner,  189  F.  2d  704,  707  (CA.  3d), 
certiorari  denied,  342  U.S.  886.  That  the  corporate  tax- 
payer was  formed  for  the  very  purpose  of  taking  over 
these  assets  ( II-R.  9  ) ,  that  the  assets  were  transferred 
within  a  month  thereafter  (I-R.  14),  that  the  logging 
contracts  with  Crown-Zellerbach  were  then  entered 
mto  (I-R.  14),  and  that  at  a  later  date  the  corporation 
received  its  $1,500  paid-in  capital,  certainly  establish 
that  each  of  the  steps  was  an  integral  part  of  the  in- 
corporation to  be  examined  under  Section  351.  Indeed, 
if  a  corporation's  controlling  shareholders  can  so  easily 
disassociate  an  integral  step  in  the  formation  of  a 
corporation  merely  by  calling  it  a  sale,  then  Section 
351  might  as  well  be  considered  an  election  section.  Of 
course  it  is  not  an  option  provision.  Truck  Terminals, 
Inc.  V.  Commissioner,  314  F.  2d  449,  457  (CA.  9th); 
Pocatello  Coca-Cola  Bottling  Co.  v.  United  States,  139 
F,  Supp.  912,  915  (Idaho);  Bittker,  Federal  Income 
Taxation  of  Corporations  and  Shareholders  (Student 
ed.,  1964),  pp.  103-104. 

Talt  V.  Commissioner,  314  F.  2d  620  (CA.  9th), 
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and  Miller's  Estate  v.  Commissioner,  239  F.  2d  729 
(C.A.  9th),  cited  by  taxpayers  (Br.  28)  are  not  to  the 
contrary.  In  both  cases  the  only  question  was  whether 
purported  debt  in  fact  represented  an  equity  invest- 
ment, and  the  applicabiHty  of  Section  351  was  not  in 
issue.  This  would  seem  to  be  equally  true  of  Haley  v. 
United  States  (Ore.)  decided  November  24,  1959 
(60-1  U.S.T.C,  par.  9169);  Perrault  v.  Commissioner, 
25  T.C.  439;  J.  I.  Morgan,  Inc.  v.  Commissioner,  30 
T.C.  881,  appealed  and  reversed  on  another  issue,  272 
F.  2d  936  (C.A.  9th);  Tauber  v.  Commissioner,  24 
T.C.  179;  and  Brown  v.  Commissioner,  27  T.C.  27,  all 
cited  by  taxpayers.  (Br.  28.)  Moreover,  in  discussing 
the  bailout  aspects  of  such  "sale"  cases  as  Perrault  and 
Morgan,  one  commentator  has  said  ( Goldstein,  Corpo- 
rate Indebtedness  to  Shareholders:  "Thin  Capitaliza- 
tion" and  Related  Problems,  16  Tax  L.  Rev.  1,  58-59 
(I960)): 

Regardless  of  the  ultimate  success  of  the  busi- 
ness, the  transfer  of  the  physical  plant  and  basic 
machinery  must  have  been  a  contribution  to  the 
corporation's  capital  at  the  time.  Until  such  a 
transfer  took  place,  there  was  no  corporate  en- 
terprise in  the  economic  sense.  It  would  seem  that 
this  was  precisely  the  type  of  transaction  that  sec- 
tion 351  was  designed  to  cover,  since  there  was 
complete  continuity  of  interest  in  the  business. 

Taxpayers  point  to  the  fact  that  the  interests  of 
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Peter  Murphy  and  Harry  Murphy  in  the  assets  were 
changed  on  the  transfer  to  the  corporate  taxpayer.  (  Br. 
30-31.)  Since  prior  to  the  transfer  this  very  equip- 
ment was  being  leased  to  another  corporation  owned 
by  the  Murphys  merely  for  what  would  be  the 
depreciation  ( II-R.  6  ) ,  it  would  seem  that  the  income 
produced  by  the  equipment  was  in  fact  being  shared 
equally  by  the  Murphys  through  the  earnings  of  the 
lessee  corporation.  Also,  when  consideration  is  given  to 
the  close  relationship  of  the  Murphys,  and  the  fact  that 
they  were  drawing  equal  salaries  of  $25,000  per  year 
from  the  partnership  ( I-R.  2  ) ,  it  is  submitted  that  the 
District  Court  properly  did  not  attach  great  weight  to 
the  disproportionate  interests  in  considering  whether 
to  treat  the  transferred  equipment  as  a  capital  contri- 
bution. See  Reed  v.  Commissioner,  242  F.  2d  334  (C.A. 
2d) ;  Dodd  v.  Commissioner,  298  F.  2d  570  (C.A.  4th) ; 
Foresun,  Inc.  v.  Commissioner,  348  F.  2d  1006  (C.A. 
6th);  Schine  Chain  Theatres,  Inc.  v.  Commissioner,  de- 
cided April  12,  1963  (P-H  Memo  T.C.,  par.  63,  106). 

Moreover,  the  change  in  proportionate  interests  with 
respect  to  assets  transferred  in  a  corporate  organiza- 
tion is  not  supposed  to  affect  the  applicability  of  Sec- 
tion 351.  Its  predecessor  statute  (Section  112(b)(5) 
of  the  1939  Code)  required  that  for  the  section  to  be 


22 


applicable  the  stock  and  securities  received  by  each 
transferor  had  to  be  substastially  in  proportion  to  his 
interest  in  the  property  prior  to  the  exchange.  This  re- 
quirement caused  difficulty  in  application,  some  courts 
contrasting  the  net  change  to  each  transferor  in  his 
share  of  the  total  property  transferred  with  his  share  of 
the  total  stock  and  securities  received  (e.g.,  Mather  85 
Co.  V.  Commissioner,  171  F.  2d  864  (C.A.  3d),  certio- 
rari denied,  337  U.S.  907)  and  other  courts  contrasting 
the  percentage  of  gain  or  loss  of  each  transferor  in  re- 
lation to  property  transfen-ed  by  him  (e.g.,  United 
Carbon  Co.  v.  Commissioner,  90  F.  2d  43  (C.A.  4th)  ). 
See  Hoffman,  The  Substantial  Proportionment  Re- 
quirement, 5  Tax  L.  Rev.  235  ( 1950).  The  1954  Code 
dropped  the  proportionate  interest  requirement  as  a 
factor  in  the  nonrecognition  of  gain.  S.  Rep.  No.  1622, 
83d  Cong.,  2d  Sess.,  pp.  264-265  (3  U.S.C.  Cong.  & 
Adm.  News  (1954)  4621,  4902)  comments  on  this 
change  as  follows: 

In  eliminating  the  proportionate  interest  test, 
your  committee  intends  that  no  gain  or  loss  will 
be  recognized  to  a  transferor  transferring  property 
to  a  corporation  under  section  351,  irrespective  of 
any  disproportion  of  the  amount  of  stock  or  secur- 
ities received  by  him  as  a  result  of  the  transfer. 
Thus,  if  M  and  N  each  owning  property  having  a 
value  of  $100  transfers  such  property  to  a  newly 
formed  corporation  X,  and  M  receives  all  of  the 
stock,  such  transaction  would  not  be  subject  to  tax 
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under  section  351.  To  the  extent,  however,  that 
the  existing  disproportion  between  the  value  of 
the  property  transferred  and  the  amount  of  stock 
or  securities  received  by  each  of  the  transferors 
results  in  an  event  taxable  under  other  provisions 
of  this  code,  your  committee  intends  that  such 
distribution  will  be  taxed  in  accordance  with  its 
true  nature.      *      *      * 

In  any  case  in  which  the  stock  and  securities 
received  are  not  in  proportion,  the  transaction  will 
be  treated  as  if  the  stock  and  securities  had  first 
been  received  in  proportion  and  then  some  of  such 
stock  and  securities  had  been  used  to  make  gifts, 
to  pay  compensation,  or  to  satisfy  obligations  of 
any  kind. 

See  also.  Treasury  Regulations  on  Income  Tax  (  1954 
Code),  Section  1.351-1  (b)  (1)  (Appendix  A, 
infra  ) . 

Taxpayers  refer  to  Sections  1239,  1245  and  1250  of 
the  1954  Code'  and  argue  that  because  these  sections 
do  not  apply  here  the  Government  is  seeking  a  judicial 
solution  to  a  problem  that  Congress  should  be  asked  to 
supply.  (Br.  32-34.)  We  fail  to  understand  this  argu- 
ment, because  we  agree  that  these  three  sections  are 
obviously  not  applicable.  However,  Section  351  is  a 
Congressional  determination  with  respect  to  incorpora- 


'Section  1245  was  added  to  the  1954  Code  by  Section  13(a) 
of  the  Revenue  Act  of  1962,  P.L.  87-834;  Section  1250  was  added 
by  Section  231  of  the  Revenue  Act  of  1964,  P.L.  88-272,  78  Stat. 
19. 
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tion  transactions  which  clearly  applies  to  the  instant 
case. 

Taxpayers  argue  that  even  if  the  transfer  of  assets  to 
the  corporate  taxpayer  is  considered  as  part  of  the 
transaction  of  incorporation  under  Section  351,  never- 
theless the  cash  received  by  the  Murphy  brothers  is 
"boot"  under  Section  351(b).  (Br.  34-35.)  If  this  con- 
tention were  correct,  then  the  gain  on  the  exchange  to 
the  extent  of  this  "boot"  would  be  taxable,  and  a  cor- 
responding basis  adjustment  under  Section  362(a) 
would  be  required.  This  argument,  however,  disregards 
the  holding  below.  The  District  Court  found  that  the 
logging  equipment  transferred  to  the  corporate  taxpay- 
er was  a  capital  contribution  and  that  the  loan  proceeds 
were  received  by  the  Murphys  as  individuals  pursuant 
to  a  loan  to  them  from  the  bank.  (I-R.  19.)  There  was 
no  "boot"  flowing  to  them  from  the  corporation.  As  we 
will  next  consider,  the  District  Court  carefully  ap- 
praised the  loan  transaction  and  reached  a  proper  con- 
clusion. 
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II 

THE  DISTRICT  COURT  DID  NOT  ERR  IN  HOLDING 
THAT  A  BANK  LOAN  OF  $240,000  PURPORTEDLY 
MADE  TO  THE  CORPORATE  TAXPAYER  WAS  IN 
SUBSTANCE  A  LOAN  TO  HARRY,  EDWARD  AND 
PETER  MURPHY  AS  INDIVIDUALS. 

The  corporate  taxpayer  was  formed  in  February, 
1959,  and  began  operations  in  March  when  it  received 
its  operating  assets  and  entered  into  two  contracts  with 
Crown-Zellerbach.  (I-R.  13-14.)  By  the  end  of  July, 
the  corporation  had  already  borrowed  $75,000  from 
the  First  National  Bank  of  Oregon.  (I-R.  14.)  On 
December  31,  1959,  the  corporation  borrowed  an  ad- 
ditional $240,000  from  the  bank,  and  $238,150  of  this 
went  immediately  to  the  Murphys'  partnership.  (I-R. 
14.)  The  bank  took  no  mortgage  on  the  corporation's 
assets.  But  what  is  important  is  the  fact  that  the  loans 
were  guaranteed  by  the  Murphys  as  individuals.  (I-R. 
18.)  As  the  District  Court  noted,  these  individuals  had 
more  than  ample  assets  to  justify  the  bank  loans. 
(I-R.  16,  18.)  On  the  other  hand,  the  corporation's 
assets  left  the  bank  without  any  cushion  as  protection 
for  its  loan,  and  both  before  and  after  the  loan  the 
corporation's  asset-to-liability  ratio  was,  at  best,  one 
to  one.  (I-R.  18.)  The  District  Court  in  the  exercise  of 
its  wisdom  and  experience  did  not  believe  that  the  bank 
would  have  made  such  a  loan  without  the  guarantee 
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and  that  the  loan  was  in  fact  made  to  the  Murphys  as 
individuals.  Cf.  Maurer  v.  Commissioner,  30  T.C.  1273, 
1290,  foot-note  2,  and  Ellisberg  v.  Commissioner,  9 
T.C.  463.  Of  course,  the  District  Court  was  entitled  to 
consider  the  demeanor  of  the  witnesses  who  testified 
at  the  trial  and  to  give  their  testimony  such  weight  as 
was  warranted  under  the  circumstances.  Wood  v.  Com- 
missioner, 338  F.  2d  602,  605  (C.A.  9th). 

In  Commissioner  v.  Court  Holding  Co.,  324  U.S. 
331,  an  apartment  house  was  the  sole  asset  of  the  tax- 
payer-corporation. The  apartment  house  was  transfer- 
red as  a  liquidating  dividend  to  the  corporation's  two 
shareholders  and  they  in  turn  formally  conveyed  it  to 
a  purchaser  who  had  originally  negotiated  for  purchase 
with  the  corporation.  The  Supreme  Court  sustained  the 
Tax  Court  in  holding  that  the  sale  was  by  the  corpora- 
tion. The  applicable  principle  was  stated  by  the  Su- 
preme Court  as  follows  (p.  334) : 

The  incidence  of  taxation  depends  upon  the  sub- 
stance of  a  transaction.  The  tax  consequences 
which  arise  from  gains  from  a  sale  of  property  are 
not  finally  to  be  determined  solely  by  the  means 
employed  to  transfer  legal  title.  Rather,  the  trans- 
action must  be  viewed  as  a  whole,  and  each  step, 
from  the  commencement  of  negotiations  to  the 
consumation  of  the  sale,  is  relevant.  A  sale  by 
one  person  cannot  be  transformed  for  tax  pur- 
poses into  a  sale  by  another  by  using  the  latter 
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as  a  conduit  through  which  to  pass  title.  [Foot- 
note omitted.]  To  permit  the  true  nature  of  a 
transaction  to  be  disguised  by  mere  formalisms, 
which  exist  solely  to  alter  tax  liabilities,  would 
seriously  impair  the  effective  administration  of 
the  tax  policies  of  Congress. 

See  also  Schuiz  v.  Commissioner,  294  F.  2d  52,  56 
(C.A.  9th). 

In  United  States  v.  Cumberland  Pub.  Serv.  Co.,  338 
U.S.  451,  456,  the  Supreme  Court  made  it  clear  that 
the  determination  of  the  factual  category  in  which  a 
particular  transaction  belongs  is  a  matter  within  the 
province  of  the  trial  court.  As  this  Court  held  in  United 
States  V.  McNair  Realty  Co.,  298  F.  2d  35,  36,  it  is  "for 
the  trial  court  to  draw  inferences  and  determine  what 
the  evidence  means". 

The  principle  of  these  cases  is  fully  applicable  here. 
The  District  Court  held  as  follows  (I-R.  19) : 

The  various  transactions  were  a  masquerade 
to  enable  the  brothers  to  step  up  the  value  of 
greatly  depreciated  equipment  by  approximate- 
ly $210,000,  withdraw  it  from  the  business,  and 
pay  taxes  thereon  at  the  reduced  long-term  capi- 
tal gains  rates,  and  at  the  same  time  continue  to 
operate  the  business  with  the  same  equipment 
and  with  the  same  degree  of  control  as  they  did 
when  the  equipment  was  in  the  partnership. 

The  real  substance  of  these  transactions  consisted 
of  a  capital  contribution   of  equipment  by  the 
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brothers  to  the  corporation  and  a  loan  by  the 
bank  to  the  brothers  as  individuals. 


The  holding  that  the  corporate  taxpayer  was  used 
as  a  mere  conduit,  with  its  shareholders  as  the  real 
borrowers,  is  a  factual  conclusion  properly  reached  by 
the  District  Court  and  is  not  clearly  erroneous. 

The  taxpayers  do  not  claim  that  if  the  conclusions 
of  the  District  Court  are  sustained,  the  corporate  tax- 
payer is  entitled  to  the  deduction  for  interest  paid  to 
the  bank.  See  Eskimo  Pie  Corp.  v.  Commissioner,  4  T.C. 
669,  675,  affirmed  per  curiam,  153  F.  2d  301  (C.A. 
3d);  Orange  Securities  Corp.  v.  Commissioner,  45 
B.T.A.  24,  31,  affirmed,  131  F.  2d  662  (C.A.  5th); 
Koppers  Co.  v.  Commissioner,  8  T.C.  886,  892,  on  re- 
hearing, 11  T.C.  894,  902.  Also,  if  the  conclusions  of 
the  District  Court  are  sustained,  taxpayers  do  not  deny 
that  while  the  Murphys  individually  are  entitled  to  the 
interest  deduction  for  amounts  paid  on  their  behalf  as 
interest  by  the  corporation,  payment  of  the  obligation 
to  the  bank  is  dividend  income  to  them  as  shareholders. 
See  Schalk  Chemical  Co.  v.  Commissioner,  304  F.  2d 
48,  50,  52-53  (C.A.  9th);  Wall  v.  Commissioner,  164 
F.  2d  462,  464  (C.A.  4th);  Heman  v.  Commissioner, 
283  F.  2d  227,  231  (C.A.  8th);  Ferro  v.  Commis- 
sioner, 242  F.  2d  838,  842-843  (C.A.  3d). 
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CONCLUSION 


For  the  foregoing  reasons,  the  judgment  of  the  Dis- 
trict Court  should  be  affirmed. 

Respectfully  submitted, 


RICHARD  M.  ROBERTS, 
Acting  Assistant 
Attorney  General. 

LEE  A.  JACKSON, 

DAVID  O.  WALTER, 

RICHARD  J.  HEIMAN, 

Attorneys, 

Department  of  Justice, 
Washington,  D.C.  20530 


Of  Counsel: 


SIDNEY  I.  LEZAK, 
United  States  Attorney. 

JANUARY,  1966. 
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United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
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compliance  with  those  rules. 
Dated:  21st  day  of  January,  1966. 


MICHAEL  L.  MOREHOUSE 
Assistant  United  States  Attorney 
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APPENDIX  A 

Internal  Revenue  Code  of  1954: 

SEC.  163.  INTEREST. 

(a)  General  Rule.  — There  shall  be  allowed  as 
a  deduction  all  interest  paid  or  accured  within  the 
taxable  year  on  indebtedness. 

*  *  * 

(26  U.S.C.  1958  ed.,  Sec.  163.) 

SEC.  351.  TRANSFER  TO  CORPORATION  CON- 
TROLLED BY  TRANSFEROR. 

(a)  General  Rule.  — No  gain  or  loss  shall  be 
recognized  if  property  is  transferred  to  a  corporation 
by  one  or  more  persons  solely  in  exchange  for  stock 
or  securities  in  such  corporation  and  immediately 
after  the  exchange  such  person  or  persons  are  in 
control  (as  defined  in  section  368(c))  of  the  cor- 
poration. For  purposes  of  this  section,  stock  or  se- 
curities issued  for  services  shall  not  be  considered  as 
issued  in  return  for  property. 

(b)  Receipt  of  Property.  — If  subsection  (a) 
would  apply  to  an  exchange  but  for  the  fact  that 
there  is  received,  in  addition  to  the  stock  or  securi- 
ties permitted  to  be  received  under  subsection  (a), 
other  property  or  money,  then  — 

(1)  gain  (if  any)  to  such  recipient  shall  be 
recognized,  but  not  in  excess  of — 

(A)  the  amount  of  money  received,  plus 

(B)  the  fair  market  value  of  such  other  pro- 
perty received;  and 

(2)  no  loss  to  such  recipient  shall  be  recog- 
nized. 
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(c)  Special  Rule.  — In  determining  control,  for 
purposes  of  this  section,  the  fact  that  any  corpor- 
ate transferor  distributes  part  or  all  of  the  stock 
which  it  receives  in  the  exchange  to  its  shareholders 
shall  not  be  taken  into  account. 


(26  U.S.C.  1958  ed..  Sec.  351.) 

SEC.  362.  BASIS  TO  CORPORATIONS. 

(a)  Property  Acquired  by  Issuance  of  Stock  or  as 
Paid-in  Surplus.  — If  property  was  acquired  on  or 
after  June  22,  1954,  by  a  corporation — 

( 1 )  in  connection  with  a  transaction  to  which 
section  351  (relating  to  transfer  of  property  to 
corporation  controlled  by  transferor)  applies,  or 

( 2 )  as  paid-in  surplus  or  as  a  contribution  to 
capital, 

then  the  basis  shall  be  the  same  as  it  would  be  in 
the  hands  of  the  transferor,  increased  in  the  amoimt 
of  gain  recognized  to  the  transferor  on  such  transfer. 

*  *  * 

(26  U.S.C.  1958  ed..  Sec.  362.) 

SEC.  368.  DEFINITIONS  RELATING  TO  COR- 
PORATE REORGANIZATIONS. 


(c)  Control.  — For  purposes  of  part  I  (other  than 
section  304),  part  II,  and  this  part,  the  term  "con- 
trol" means  the  ownership  of  stock  possessing  at 
least  80  percent  of  the  total  combined  voting  power 
of  all  classes  of  stock  entitled  to  vote  and  at  least 
80  percent  of  the  total  number  of  shares  of  all  other 
classes  of  stock  of  the  corporation. 

(26  U.S.C.  1958  ed.,  Sec.  368.) 
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SEC.  1001.  DETERMINATION  OF  AMOUNT  OF 
AND  RECOGNITION  OF  GAIN  OR  LOSS. 

(a)  Computation  of  Gain  or  Loss.  —  The  gain 
from  the  sale  or  other  disposition  of  property  shall 
be  the  excess  of  the  amount  realized  therefrom  over 
the  adjusted  basis  provided  in  section  1011  for  de- 
termining gain,  and  the  loss  shall  be  the  excess  of 
the  adjusted  basis  provided  in  such  section  for  de- 
termining loss  over  the  amount  realized. 

(b)  Amount  Realized.  — The  amount  realized 
from  the  sale  or  other  disposition  of  property  shall  be 
the  sum  of  any  money  received  plus  the  fair  market 
value  of  the  property  ( other  than  money )  received. 
In  determinng  the  amount  realized — 

( 1 )  there  shall  not  be  taken  into  account  any 
amount  received  as  reimbursement  for  real  prop- 
erty taxes  which  are  treated  under  section  164(d) 
imposed  on  the  purchaser,  and 

(2)  there  shall  be  taken  into  account  amounts 
representing  real  property  taxes  which  are  treated 
under  section  164(d)  as  imposed  on  the  taxpayer 
if  such  taxes  are  to  be  paid  by  the  purchaser. 

( c )  Recognition  of  Gain  or  Loss.  — In  the  case  of 
a  sale  or  exchange  of  property,  the  extent  to  which 
the  gain  or  loss  determined  under  this  section  shall 
be  recognized  for  purposes  of  this  subtitle  shall  be 
determined  under  section  1002. 


(26  U.S.C.  1958  ed..  Sec.  1001.) 
SEC.  1002  RECOGNITION  OF  GAIN  OR  LOSS. 
Except  as  otherwise  provided  in  this  subtitle,  on 
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the  sale  or  exchange  of  property  the  entire  amount 
of  the  gain  or  loss,  determined  under  section  1001, 
shall  be  recognized. 

(26  U.S.C   1958  ed.,  Sec.  1002.) 

Treasury  Regulations  on  Income  Tax  (1954  Code) : 

§    1.351-1    Transfer    to  corporation   controlled  by 
transferor. 


(b)  (1)  Where  property  is  transferred  to  a  cor- 
poration by  two  or  more  persons  in  exchange  for 
stock  or  securitties,  as  described  in  paragraph  (a)  of 
this  section  it  is  not  required  that  the  stock  and  se- 
curities received  by  each  be  substantially  in  propor- 
tion to  his  interest  in  the  property  immediately 
prior  to  the  transfer.  However,  where  the  stock  and 
securities  received  are  received  in  disproportion  to 
such  interest,  the  entire  transaction  will  be  given  tax 
effect  in  accordance  with  its  true  nature,  and  in  ap- 
propriate cases  the  transaction  may  be  treated  as  if 
the  stock  and  securities  had  first  been  received  in 
proportion  and  then  some  of  such  stock  and  securi- 
ties had  been  used  to  make  gifts  (section  2501  and 
following),  to  pay  compensation  (section  61(a) 
( 1 )  ) ,  or  to  satisfy  obligation  of  the  transferor  of 
any  kind. 

(2)  The  application  of  paragraph  (b)  (  1 )  of  this 
section  may  be  illustrated  as  follows: 

Example  ( 1 ) .  Individuals  A  and  B,  father  and 
son,  organize  a  corporation  with  100  shares  of  com- 
mon stock  to  which  A  transfers  property  worth 
$8,000  in  exchange  for  20  shares  of  stock,  and  B 
transfers  property  worth  $2,000  in  exchange  for  80 
shares  of  stock.  No  gain  or  loss  will  be  recognized 
under  section  351.  However,  if  it  is  determined  that 
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A  in  fact  made  a  gift  to  B,  such  gift  will  be  subject 
to  tax  under  section  2501  and  following.  Similarly, 
if  B  had  rendered  services  to  A  (such  services  hav- 
ing no  relation  to  the  assets  transferred  or  to  the 
business  of  the  corporation)  and  the  disproportion 
in  the  amount  of  stock  received  constituted  the  pay- 
ment of  compensation  by  A  to  B,  B  will  be  taxable 
upon  the  fair  market  value  of  the  60  shares  of  stock 
received  as  compensation  for  services  rendered,  and 
A  will  realize  gain  or  loss  upon  the  difference  be- 
tween the  basis  to  him  of  the  60  shares  and  their 
fair  market  value  at  the  time  of  the  exchange. 

Example  (  2  ) .  Individuals  C  and  D  each  transfer- 
red, to  a  newly  organized  corporation,  property  hav- 
ing a  fair  market  value  of  $4,500  in  exchange  for  the 
issuance  by  the  corporation  of  45  shares  of  its  capi- 
tal stock  to  each  transferor.  At  the  same  time,  the 
corporation  issued  to  E,  an  individual,  10  shares  of 
its  capital  stock  in  payment  for  organizational  and 
promotional  services  rendered  by  E  for  the  benefit 
of  the  corporation.  E  transferred  no  property  to  the 
corporation.  C  and  D  were  under  no  obligation  to 
pay  for  E's  services.  No  gain  or  loss  is  recognized  to 
C  or  D.  E  received  compensation  taxable  as  ordinary 
income  to  the  extent  of  the  fair  market  value  of  the 
10  shares  of  stock  received  by  him. 
(26  C.F.R.,  Sec.  1.351-1.) 

APPENDIX  B 

EXHIBIT  B  I 

CONSTRUCTION,  BALLASTING,  AND/OR 
ROAD  IMPROVEMENT  CONTRACT 

THIS  AGREEMENT,  Made  and  entered  into  as  of 
the  1st  day  of  March,  1959,  by  and  between  CROWN 
ZELLERBACH  CORPORATION,  a  Nevada  Corpor- 
ation, hereinafter  called  the  "Corporation",  and  MUR- 
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PHY  TIMBER  COMPANY,  an  Oregon  corporation, 
836  Pacific  Building,  Portland,  Oregon,  hereinafter 
called  the  "Contractor"  (the  term  "Contractor"  as  used 
in  the  singular  herin  [sic]  shall  likewise  apply  to  a 
corporation  and/or  two  or  more  individuals  operat- 
ing under  an  assumed  name  or  as  co-partners ) . 


2.  LABOR,  EQUIPMENT  AND  MATERIAL:  The 
Contractor  shall  furnish  all  labor,  equipment,  ma- 
terial and  supplies  necessary  to  complete  the  work  pro- 
vided for  herein,  except  as  may  be  hereinafter  specifi- 
cally stated. 


5.  TERM:  The  term  of  this  Contract  shall  be  from 
the  date  hereof  to  and  including  December  31,  1959, 
and  time  being  of  the  essence,  the  Contractor  agrees  to 
aggressively  prosecute  said  work  at  all  times  so  as  to 
complete  performance  hereunder  at  the  earliest  pos- 
sible date,  but  in  any  event  not  later  than  the  above 
said  date. 
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OPINION  BELOW 

The  opinion  of  the  District  Court  (R.  13)  is  reported 
at  239  F.  Supp.  794. 

JURISDICTION 

This   appeal   involves   federal   income   taxes   for  the 
calendar  years  1959  and  1960  in  respect  to  the  individual 


appellants  and  the  fiscal  years  ended  February  29,  1960, 
and  February  28,  1961,  in  respect  to  the  corporate  appel- 
lant. 

Following  an  audit  of  the  appellant's  income  tax  re- 
turns for  the  years  involved,  and  on  April  11,  1963,  the 
Commissioner  of  Internal  Revenue  mailed  notices  of 
deficiencies  to  each  of  the  appellants  and  subsequently 
assessed  and  collected  additional  taxes  and  interest  as- 
serted to  be  due  (R.  5-7).  Timely  claims  and  amended 
claims  for  refund  were  filed  by  each  of  the  individual 
appellants,  and  timely  claims  for  refund  were  filed  by 
the  corporate  appellant  (R.  7-8).  Under  date  of  October 
8,  1963,  the  appellants  received  statutory  notices  of  dis- 
allowance in  respect  to  their  claims  (R.  8).  Within  the 
time  provided  by  Section  6532  of  the  Internal  Revenue 
Code  of  1954  and  on  November  14,  1963,  appellants 
brought  an  action  in  the  United  States  District  Court 
for  the  District  of  Oregon  for  the  recovery  of  the  taxes 
paid  (R.  27).  Jurisdiction  existed  in  the  District  Court 
under  28  U.S.C,  Section  1346(a)(1).  Judgment  was 
entered  May  17,  1965  (R.  20,  27).  Within  60  days  and 
on  June  22,  1965,  the  appellants  filed  their  Notice  of 
Appeal  (R.  21,  27).  Jurisdiction  is  conferred  upon  this 
Court  by  28  U.S.C,  Section  1291. 

QUESTIONS  PRESENTED 

1.  Whether  certain  indebtedness  incurred  by  Murphy 
Timber  Co.,  a  corporation,  was  its  own  obligation,  as 
contended  by  appellants,  or  was  actually  the  obligation 
of  its  individual  shareholders,  as  contended  by  the  appel- 
lee. 


2.  Whether  certain  logging  equipment  owned  by 
Murphy  Lumber  Co.,  a  partnership,  was  sold  to  Murphy 
Timber  Co.,  as  contended  by  appellants,  or  was  trans- 
ferred tax-free  to  the  corporation  in  exchange  for  its 
stock  under  Section  351(a)  of  the  Internal  Revenue 
Code  of  1954,  as  contended  by  appellee. 

3.  In  the  event  the  transaction  involving  the  logging 
equipment  is  held  to  be  a  tax-free  exchange,  whether 
the  cash  proceeds  received  by  the  individual  shareholders 
of  Murphy  Timber  Co.,  in  addition  to  the  stock,  con- 
stitute "other  money  or  property"  within  the  purview  of 
Section  351(b)  of  the  Internal  Revenue  Code  of  1954. 

STATUTES  INVOLVED 

The  pertinent  provisions  of  the  Internal  Revenue 
Code  of  1954  are  set  forth  in  the  Appendix,  infra. 

STATEMENT 

For  many  years,  Harry  C.  Murphy,  Edward  J.  Mur- 
phy and  Peter  C.  Murphy,  three  brothers,  have  been 
successfully  engaged  in  various  aspects  of  the  lumber 
business  (Tr.  4).'  Prior  to  the  taxable  periods  in  contro- 
versy, they  were  equal  owners  of  all  of  the  outstanding 
stock  of  Murphy  Logging  Co.,  an  Oregon  corporation, 
which  was  operating  under  logging  and  road  construc- 
tion contracts  with  Crown  Zellerbach  Corporation  near 
Grande  Ronde,  Oregon  (Tr.  5-7).  The  operating  assets 


'  "Tr."    references   are   to   the  transcript   of   proceedings   con- 
tained in  Volume  II  of  the  record  on  appeal. 


of  the  corporation  were  leased  from  Murphy  Lumber 
Company,  a  partnership  in  which  Harry  C.  Murphy 
held  a  53  1/3  per  cent  interest,  Edward  J.  Murphy  held 
a  33  1/3  per  cent  interest,  and  Peter  C.  Murphy  held  a 
13  1/3  per  cent  interest  (R.  2). 

In  the  fall  of  1958,  Murphy  Logging  Co.  entered  into 
an  agreement  with  Santiam  Lumber  Company,  a  cor- 
poration owned  by  unrelated  interests,  to  engage  in  con- 
tract logging  for  that  company  near  Santiam,  Oregon, 
an  area  over  one  hundred  miles  from  Grande  Ronde 
(Tr.  9).  To  conduct  these  operations,  the  corporation 
purchased  the  necessary  logging  equipment  from  San- 
tiam (Tr.  9). 

The  Crown  contracts  were  due  to  expire  in  the  spring 
of  1959,  but  negotiations  for  renewal  were  successful  (Tr. 
8-9).  At  this  point  it  was  decided  that  it  would  be  ad- 
vantageous to  keep  the  two  logging  operations  separate 
(Tr.  9).  Thereupon,  Murphy  Timber  Co.  was  incorpo- 
rated under  the  laws  of  the  State  of  Oregon  on  Febru- 
ary 2,  1959,  v/ith  a  stated  capitalization  of  $1,500,  repre- 
sented by  15  shares  of  $100  par  value  stock  which  was 
issued  equally  to  Harry  C.  Murphy,  Edward  J.  Murphy 
and  Peter  C.  Murphy  (R.  2).  This  corporation  then  ac- 
quired the  new  contracts  with  Crown  Zellerbach  which 
had  been  negotiated  by  its  shareholders  (R.  3,  Exs.  B(l), 
B(2)).- 

Prior  to  this  time,  Peter  C.  Murphy  had  been  ex- 


2  Murphy  Timber  Co.  was  subsequently  merged  with  Mur- 
phy Logging  Co.  under  circumstances  having  no  bearing  on  the 
instant  case,  but  which  accounts  for  the  fact  that  Murphy  Log- 
ging Co.  is  one  of  the  appellants  herein. 


pressing  dissatisfaction  over  the  fact  that  he  was  receiv- 
ing only  13  1/3  per  cent  of  the  profits  resulting  from 
the  leasing  of  the  logging  equipment  by  the  Murphy 
Lumber  Company  partnership,  whereas  Harry  C.  Mur- 
phy was  receiving  53  1/3  per  cent  (Tr.  21).  The  broth- 
ers thus  agreed  in  early  1959  to  discontinue  their  prac- 
tice of  having  a  corporation  conduct  the  logging  and 
road  construction  operations  in  Grande  Ronde  using 
equipment  leased  from  the  partnership,  and  decided  to 
sell  the  equipment  to  Murphy  Timber  Co.  at  a  fair 
price  to  be  determined  by  independent  appraisal  (Tr. 
10-14).  In  this  manner,  each  of  the  Murphys  would 
thereafter  share  equally  in  the  profits  earned  under  the 
Crown  contracts  after  the  purchase  price  of  tlie  equip- 
ment had  been  paid. 

Under  date  of  March  1,  1959,  Murphy  Timber  Co. 
entered  into  a  contract  to  purchase  certain  logging 
equipment  from  the  Murphy  Lumber  Company  partner- 
ship for  a  price  equal  to  its  appraised  value  (R.  2-3,  Ex. 
A).  Later  in  the  year  an  independent  appraiser,  A.  E. 
Vanstrom,  determined  the  total  value  of  the  equipment 
involved  to  be  $238,150  (R.  3,  Ex.  C).  On  or  about 
December  31,  1959,  Murphy  Timber  Co.  paid  the  agreed 
purchase  price  in  cash  to  the  Murphy  Lumber  Company 
partnership   (R.  3). 

Several  times  during  the  year  1959,  Murphy  Timber 
Co.  borrowed  funds  from  the  First  National  Bank  of 
Oregon  upon  executing  promissory  notes  bearing  inter- 
est at  six  per  cent,  payable  quarterly  (R.  4,  Exs.  1(1), 
1(2),   1(3)).  The  notes  were  personally  guaranteed  by 


each  of  the  Murphy  brothers  (R.  4,  Exs.  Y(l),  Y(2), 
Y(3)).  The  first  series  of  loans  totalled  $75,000,  with  the 
proceeds  used  mainly  for  operating  expenses  (R.  17). 
The  second  series  of  loans  totalled  $240,000,  with  the 
proceeds  used  to  purchase  the  equipment  from  Murphy 
Lumber  Company  (R.  17). 

As  a  result  of  the  continuing  successful  results  ob- 
tained from  the  Crown  contract.  Murphy  Timber  Co. 
had  substantial  earnings  from  the  outset  from  which  it 
was  able  to  repay  the  bank.  The  first  series  of  loans 
was  completely  repaid  by  August  2,  1960  (Ex.  H).  Of 
the  second  series  of  loans,  $75,000  had  been  repaid  by 
the  end  of  1960  (Ex.  H).  Further  repayments  were  de- 
ferred, however,  upon  the  advice  of  counsel,  because  of 
the  assertions  being  made  by  the  Internal  Revenue  Serv- 
ice examiner  which  ultimately  led  to  this  case  (Tr. 
14-15). 

The  Murphy  Lumber  Company  partnership  reported 
the  gain  it  realized  on  the  sale  of  the  logging  equipment 
on  its  partnership  return  of  income  for  the  calendar  year 
1959,  and  each  partner  reported  his  distributive  share  of 
partnership  gain  on  his  joint  individual  income  tax  re- 
turn for  that  year  (R.  3).  Following  the  purchase,  Mur- 
phy Timber  Co.  used  cost  as  its  tax  basis  for  the  equip- 
ment acquired  (Exs.  U,  V). 

Upon  audit  of  the  individuals'  and  the  corporation's 
income  tax  returns  for  the  years  involved,  the  examining 
Internal  Revenue  agent  contended  that  the  sale  of  the 
logging  equipment  should  be  treated  as  a  nontaxable  ex- 
change and  that  the  corporation's  basis  in  the  equipment 


should  be  the  same  as  it  was  when  owned  by  the  part- 
nership (R.  4-5).  He  also  contended  that  Murphy 
Timber  Co.  was  "thinly  capitalized"  and  that,  therefore, 
the  indebtedness  to  the  bank  incurred  by  Murphy  Tim- 
ber Co.  should  be  treated  as  actually  the  obligation  of 
the  corporation's  individual  shareholders.  Thus,  in  his 
view,  when  the  corporation  repaid  the  bank  it  was  con- 
ferring constructive  dividends  upon  the  shareholders  (R. 
4-5).  These  contentions  were  upheld  by  the  lower  court 
(R.  13-19). 

SPECIFICATION  OF  ERRORS 

The  District  Court  erred  in  holding  and  deciding: 

1.  That  amounts  borrowed  by  Murphy  Timber  Co., 
a  corporation,  from  a  bank  were,  in  effect,  borrowed  by 
the  individual  shareholders  of  the  corporation. 

2.  That  the  agreement  of  March  1,  1959,  between 
Murphy  Lumber  Company,  a  partnership,  and  Murphy 
Timber  Co.,  a  corporation,  effected  a  tax-free  exchange 
of  property  for  the  stock  of  said  corporation. 

SUMMARY  OF  ARGUMENT 

I 

The  District  Court,  in  holding  that  Murphy  Timber 
Co.  was  "thinly"  capitalized,  erroneously  relied  upon  the 
imbalance  between  the  company's  stated  paid-in  capital 
and  its  indebtedness,  and  the  fact  that  assets  necessary 
to  conduct  its  business  were  acquired  with  the  loan  pro- 
ceeds. The  Court  failed  to  consider  and  correctly  ap- 


praise  other  elements  of  value  which  enhanced  the  equity 
of  the  company  such  as  its  going  concern  value,  the 
background,  experience,  and  ability  of  its  management, 
and  the  fact  that  it  received  two  valuable  contracts  to 
perform  logging  and  road  building  services  for  no  addi- 
tional consideration. 

Moreover,  regardless  of  the  capitalization  of  the  com- 
pany, the  District  Court  erred  in  approving  the  unique 
realignment  of  the  transactions  with  the  bank  suggested 
by  the  Internal  Revenue  Service.  The  parties  intended 
the  corporation  to  be  the  primary  obligor  on  the  notes, 
and  the  doctrine  of  substance  over  form  was  improperly 
used  by  the  Court  in  holding  that  the  individual  share- 
holders were  the  real  borrowers. 

II 

Section  351(a)  of  the  Internal  Revenue  Code  of 
1954,  which  permits  a  tax-free  transfer  of  property  to 
a  corporation  solely  in  exchange  for  its  stock,  should 
not  be  applied  where  the  parties  intend  a  bona  fide  sale. 
The  sale  which  took  place  in  the  instant  case  was  bona 
fide.  It  enabled  Peter  Murphy  to  acquire  twenty  per 
cent  of  Harry  Murphy's  interest  in  the  business  under 
an  arrangement  whereby  the  purchase  price  could  be 
paid  for  out  of  Peter  Murphy's  share  of  the  earnings  of 
the  corporation's  business. 

Ill 

In  the  event  it  is  held  that  the  tax-free  exchange  pro- 
visions of  Section  351  are  applicable,  the  cash  consider- 
ation received  by  the  individual  shareholders  should  be 
treated  as  "other  money  or  property"  within  the  mean- 
ing of  Section  351(b). 


ARGUMENT 


I 


The  Indebtedness  Incurred  by  Murphy  Timber  Co. 
Upon  Its  Borrowings  From  the  Bank  Was  in  Fact  Its  Obli- 
gation and  Was  Not  the  Primary  Obligation  of  Its  Share- 
holders Who  Guaranteed  the  Notes. 

A.   Introduction 

Throughout  this  action  it  has  been  the  government's 
theory  that  it  may  realign  the  loans  made  by  the  bank 
to  Murphy  Timber  Co.  as  loans  made  directly  to  the 
company's  individual  shareholders.  It  claims  that  this 
unique  action  is  proper  because  of  its  assertion  that  the 
company  was  inadequately  or  "thinly"  capitalized.  We 
know  of  no  cases  adopted  or  supporting  such  a  position. 
The  District  Court,  however,  accepted  the  government's 
theory,  concluding  that  the  company  was  thinly  capital- 
ized, and  described  as  a  "masquerade"  (R.  19)  what  we 
believe  were  normal  commercial  loan  transactions  with 
a  large,  established  bank. 

It  is  our  position  that  Murphy  Timber  Co.  was  not 
undercapitalized  for  the  purpose  for  which  it  was  organ- 
ized, and  that  the  District  Court  failed  to  consider  and 
correctly  appraise  all  of  the  material  elements  bearing 
upon  this  question.  We  also  contend  that,  regardless  of 
the  company's  capitalization,  the  recasting  of  the  trans- 
action with  the  bank  by  the  government  and  the  District 
Court  was  contrary  to  law. 


10 
B.  Murphy  Timber  Co.  Was  Not  Undercapitalized. 

The  question  of  "thin  capitalization"  has  been  before 
this  Court  on  numerous  occasions  and  in  various  con- 
texts. In  a  recent  case  it  was  held  to  present  a  mixed 
question  of  law  and  fact.  Tait  v.  Commissioner,  314  F.2d 
620  (9th  Cir.  1963).  Therefore,  the  conclusion  reached 
by  the  District  Court  in  respect  to  the  capitalization  of 
Murphy  Timber  Co.  is  subject  to  independent  review  on 
the  essentially  undisputed  evidence  adduced  at  trial,  and 
without  limitation  by  the  "clearly  erroneous"  rule  con- 
tained in  Rule  52(a)  of  the  Federal  Rules  of  Civil  Pro- 
cedure (28  U.S.C,  1958  ed.). 

Murphy  Timber  Co.  was  formed  with  a  stated  paid- 
in  capital  of  $1,500.  In  determining  that  the  company 
was  undercapitalized,  the  District  Court  emphasized  this 
fact  and  pointed  out  that  it  was  necessary  for  the  com- 
pany to  borrow  $240,000  with  which  to  acquire  the 
equipment  necessary  to  carry  on  its  operations  (R.  17). 
In  reaching  its  conclusion,  we  submit  that  the  District 
Court  erred  in  considering  only  the  stated  capital  of  the 
company  and  in  its  implied  assertion  that  the  underly- 
ing operating  assets  of  the  company  must  be  supported 
by  equity  capital. 

This  Court  has  repeatedly  held  that  the  actual  value 
of  the  equity  capital  of  a  company  is  the  important 
factor  in  these  cases  and  not  the  amount  of  capital  stated 
on  its  balance  sheet.  In  Estate  of  Miller  v.  Commis- 
sioner, 239  F.2d  729  (9th  Cir.  1956),  a  corporation  was 
formed  with  an  initial  capital  investment  of  $1,050.  The 
three  shareholders  then  advanced  a  total  of  $50,000  to 
the  company  for  operating  expenses.  Subsequently,  the 
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company  purchased  all  of  the  assets  of  the  shareholders' 
partnership  for  $86,622.49,  issuing  its  note  therefor.  The 
Commissioner  of  Internal  Revenue,  noting  the  nominal 
stated  capital  of  the  company,  asserted  that  the  pay- 
ments on  the  notes,  which  were  made  from  the  com- 
pany's earnings,  should  be  treated  as  dividends  and  not 
repayments  of  principal.  The  Tax  Court  agreed  with  the 
Commissioner;^  but  this  Court  reversed  the  decision 
upon  determining  that  the  real  value  of  the  equity  in- 
vestment was  much  greater  than  its  stated  value.  This 
result  was  based  upon  an  estate  tax  appraisal  of  the 
value  of  the  stock  shortly  after  formation  of  the  corpora- 
tion and  the  fact  that  the  business  had  a  favorable  earn- 
ings history  and  potential. 

In  Sheldon  Tauber,  24  T.C.  179  (1955),  Acq.  1955- 
2  C.B.  9,  a  corporation  was  formed  with  a  stated  capital 
of  $100.  It  then  purchased  the  assets  of  the  shareholders' 
partnership  for  $209,453.38,  giving  notes  equal  to  the 
amount  of  the  purchase  price.  In  addition  to  the  nominal 
stated  paid-in  capital,  the  corporation  acquired  from 
its  shareholders  certain  "assets  called  good  will"  which 
were  not  reflected  on  its  balance  sheet.'*  Moreover,  busi- 


3  24  T.C.  923  (1955).  The  reasoning  contained  in  the  Tax 
Court's  opinion  is  remarkably  similar  to  the  reasoning  of  the 
District  Court  in  the  case  at  bar.  For  example,  the  Tax  Court 
stated  (p.  931):  "The  record  before  us  satisfies  us  that  the  part- 
ners were  in  fact  investing,  and  not  selling  their  business  for 
notes.  Formal  capital  was  nominal  in  amount,  and  grossly  in- 
adequate in  view  of  the  normal  needs  of  the  business  operations 
anticipated.  The  partners  had  been  in  the  same  business  for 
many  years,  and  we  are  satisfied  that  they  were  well  aware  of 
this  inadequacy." 

"*  These  assets  consisted  of  the  excess  value  of  the  assets  pur- 
chased over  their  cost  value  as  a  going  business,  backlog  of  or- 
ders, and  the  background  and  experience  of  the  personnel  run- 
ning the  company.  24  T.C.  at  181. 
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ness  prospects  were  excellent  at  the  time  of  transfer.  The 
Commissioner  made  substantially  the  same  argument 
he  made  in  Estate  of  Miller,  supra,  but  it  was  rejected 
by  the  Tax  Court  which,  after  considering  the  intangible 
assets  acquired  by  the  company,  found  that  it  was  ade- 
quately capitalized. 

This  same  reasoning  was  again  applied  by  the  Tax 
Court  in  Ainslie  Perrault,  25  T.C.  439  (1955).  In  that 
case  two  brothers,  who  were  partners,  formed  a  corpo- 
ration with  a  stated  capital  of  $2,000.  They  then  sold 
the  partnership  assets  to  the  corporation  for  $973,000, 
taking  back  a  note.  In  addition  to  these  assets,  the  cor- 
poration received,  for  no  additional  consideration,  orders 
or  unbilled  items  of  the  partnership,  good  will  having  a 
substantial  value,  and  rental  contracts  which  immedi- 
ately began  producing  sizeable  earnings  for  the  corpora- 
tion. Again  the  Commissioner  asserted  that  the  corpora- 
tion was  inadequately  capitalized,  pointing  to  the  nom- 
inal balance  sheet  capital  account.  The  Tax  Court,  how- 
ever, following  Tauber,  held  that  the  real  value  of  the 
equity  capital  of  the  corporation  was  substantially  higher 
than  its  stated  value,  and  declined  to  hold  that  the  debt 
should  be  treated  as  equity. 

We  submit  that  the  District  Court  failed  to  evaluate 
adequately  the  real  equity  contribution  to  Murphy  Tim- 
ber Co.  The  record  discloses  that  the  company  received 
considerably  more  in  value  upon  its  incorporation  than 
$1,500  in  cash.  It  purchased  an  established  operating  log- 
ging business  which  had  been  highly  profitable  for  a 
price  equal  to  the  appraised  value  of  its  individual  tan- 
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gible  assets.  Thus,  the  corporation  acquired,  without  ad- 
ditional consideration,  tlie  value  inherent  in  the  logging 
business  as  a  going  concern.  This  was  a  valuable  intan- 
gible asset^  which  enhanced  the  value  of  the  equity  cap- 
ital of  the  corporation.  Conestoga  Transportation  Co., 
17  T.C.  506  (1951),  Acq.  1952-1  C.B.  2. 

The  corporation  also  acquired  the  operational  skills 
of  the  three  Murphy  brothers  whose  background,  experi- 
ence and  ability  in  the  lumber  business  has  been  un- 
questioned. While  there  was  no  formal  management 
contract  with  the  brothers  which  would  enable  this  item 
to  be  considered  a  specific  asset  of  the  corporation,  the 
fact  remains  that  the  company  could  certainly  expect 
the  Murphy  brothers  to  continue  its  management.  In 
valuing  the  business,  this  expectation  would  be  a  ma- 
terial factor.  United  States  v.  Cornish,  348  F.2d  175  (9th 
Cir.  1965).  As  Frank  Morrow,  the  bank  officer  who  ap- 
proved the  loans  in  question,  put  it  (R.  26-28) : 

Q.  (By  Mr.  Duffy) :  Mr.  Morrow,  how  long 
have  you  dealt  with  the  loan  account  of  Harry 
Murphy,  Edward  Murphy,  Peter  Murphy  and  the 
various  Murphy  organizations? 

A.  Oh,  actually  dealing  with  them — we'll  go 
back — I'm  talking  about  handling  their  loans — 
eight  years,  going  back  to  the  time  they  came  in 
the  bank.  I  have  known  the  Murphys;  I  have  known 
what  they  have  done;  I  have  seen  their  files. 


s  See,  Wixon,  Accountants'  Handbook,  Fourth  Ed.,  p.  19:34 
(Ronald  Press).  In  effect,  going  concern  value  represents  that 
portion  of  the  value  of  a  particular  business  as  an  integral  oper- 
ating entity  which  exceeds  the  total  value  of  each  of  the  busi- 
ness' individual  assets  valued  separately.  United  States  V.  Corn- 
ish, 348  F.2d  175  (9th  Cir.  1965). 
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Q.  At  the  time  that  you  were  asked  to  make 
these  loans  to  Murphy  Timber  Co.  corporation,  were 
you  acquainted  with  their  past  business  history  in 
the  logging  business? 

A.  Definitely  so. 

THE  COURT:  Well,  I  think  this  one  is  pretty 
clear.  If  they  had  borrowed,  you  wouldn't  have 
loaned  the  money  to  a  $1,500  corporation  where  the 
amount  of  the  loan  equaled  the  amount  of  the  used 
equipment,  would  you? 

THE  WITNESS :  In  their  case,  I  wouldn't  mind 
at  all. 

THE  COURT:  Even  if  they  didn't  sign  per- 
sonally? 

THE  WITNESS:  Yes,  even  if  they  hadn't.  As 
I  recall,  I  don't  think  I  even  asked  for  a  guarantee. 
I  think  it  was  offered  to  me. 

In  addition,  the  company  also  received  two  valuable 
contracts  with  Crown  Zellerbach  for  no  additional  con- 
sideration. These  contracts  were  essentially  renewals  of 
what  in  the  past  had  been  lucrative  contracts  held  by 
Murphy  Logging  Co.  The  District  Court  refused  to  con- 
sider these  contracts  in  the  capitalization  of  the  com- 
pany, stating  that  there  was  no  evidence  offered  of  their 
value  (R.  17).  We  submit  that  the  record  contains  the 
best  evidence  available  on  this  point,  and  that  is  the 
earnings  and  cash  flow  actually  generated  by  them.^ 


^  It  is  to  be  noted  that  we  are  not  concerned  with  fixing  a 
value  for  the  contracts  on  the  date  of  incorporation  wherein  the 
relevant  evidence  would  only  include  information  available  on 
that  date.  Here,  we  are  merely  attempting  to  show  that  the  con- 
tracts received  by  the  company  had  value.  Thus,  the  perform- 
ance  obtained  from  them  is  highly  relevant  and,  is,  in  fact,  the 
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The  corporate  income  tax  return  for  Murphy  Timber 
Co.  for  its  fiscal  year  ended  February  28,  1960  (Ex.  U), 
discloses  that  the  company  had  a  net  income  after  taxes 
and  depreciation  of  $20,978.69  for  its  first  full  year  under 
the  Crown  contracts.  Depreciation  claimed  on  the  re- 
turn was  $75,124.38.  Thus,  the  company  generated  funds 
in  the  total  amount  of  $96,103.07  during  that  year  after 
payment  of  all  costs  and  expenses.  The  company's  cash 
receipts  journal  (Ex.  AA)  further  shows  the  amount  of 
gross  proceeds  received  under  the  contracts  for  the  year, 
which  the  company  began  to  realize  almost  immediately 
after  it  commenced  performing  its  logging  and  road 
building  services.  A  breakdown  is  shown  below: 

CASH  RECEIPTS  FROM  CROWN  CONTRACTS 

April,   1959  .    $        578.58  Oct.,   1959       ..$105,821.71 

May,    1959  26,111.09  Nov.,    1959  75,254.64 

June,    1959   .        86,477.78  Dec,  1959      .       83,887.54 

July,    1959  62,784.11  Jan.,  1960  78,842.38 

August,  1959        47,622.94  Feb.,  1960     ...     21,150.72 

Sept.,   1959    ...  125,565.10  TOTAL  $714,096.59 

These  figures  demonstrate  that  the  Crown  contracts  had 
considerable  value.  Moreover,  their  worth  in  the  lum- 
ber industry  cannot  be  understated.  It  is  well  known 
that  many  of  the  individuals  and  firms  involved  in  lum- 
ber are  essentially  concerned  with  the  performance  of 
services,  whether  it  be  logging,  hauling,  road  construc- 
tion, or  a  combination  thereof.  The  securing  of  contracts 
to  perform  these  services  is,  therefore,  of  utmost  import- 
most  accurate  evidence  available.  See  Ainslie  Perrault,  supra,  at 
451,  in  respect  to  the  results  obtained  by  the  corporation  in- 
volved there  on  certain  rental  contracts  it  received. 
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ance  to  the  success  of  their  business.  This  is  illustrated 
by  the  following  testimony  of  Peter  Murphy  (Tr.  22- 
23): 

MR.  DUFFY:  *  *  *  a  corporation  like  this 
could  operate  v/ithout  having  to  put  any  money 
down;  that  is,  the  $1,500  capitalization  wouldn't 
mean  anything,  because  even  if  they  didn't  have  a 
dollar,  they  could  go  down  to  any  equipment  dealer, 
if  they  had  a  reputation,  and  start  out  on  that  basis. 
THE  COURT:  It  would  be  kind  of  hard  to  get 
$200,000  of  equipment  from  Western  or  logging  con- 
tractors or  any  of  the  others,  wouldn't  it? 

THE  WITNESS :  No,  it  wouldn't,  Judge,  and 
it  happens  almost  every  day  in  our  business,  and 
that  is  why  one  of  the  competitive  things  about  our 
business  is  that  you  can — the  equipment  companies 
are  loaded  with  this  type  of  used  equipment,  and 
they're  happy  if  you  got  a  contract  in  which  to  put 
it  to  work,  to  let  you  have  that  equipment  on  a  lease 
basis  or  rental  purchase  or  any  other  basis  as  long 
as  you  have  the  reputation  that  you  can  do  the  job. 
(emphasis  supplied) 

This  economic  fact  in  the  industry  has  been  important 
in  tax  litigation  in  cases  involving  the  adequacy  of  a 
company's  capitalization.  In  Haley  v.  United  States, 
60-1  U.S.T.C.,  para.  9169  (D.C.  Ore.  1959),^  a  partner- 
ship had  been  engaged  in  contract  logging  for  a  large 
lumber  company.  Upon  receiving  advice  from  an  attor- 
ney that  a  change  in  the  form  of  business  was  necessary, 
the  partners  formed  a  corporation  with  a  stated  paid-in 
capital  of  $3,000.  The  partnership  then  sold  its  assets 


7  Not  officially  reported. 
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to  the  corporation  for  approximately  $50,000  with  the 
two  major  partners  becoming  creditors  of  the  corpora- 
tion. The  corporation  also  received,  without  additional 
consideration,  the  contract  to  perform  logging  services. 
In  holding  against  the  government's  contention  that  the 
repayment  of  the  loans  constituted  dividends,  the  Dis- 
trict Court  (Judge  Kilkenny)  determined  that  the  cor- 
poration was  adequately  capitalized  for  the  reason  that 
the  logging  contract  was  a  valuable  asset  of  the  corpo- 
ration because  it  enabled  the  company  to  obtain  outside 
credit  without  the  shareholders  giving  their  personal 
guarantee  or  subordinating  their  claims. 

We  submit  that  Haley  supports  our  position  in  the 
case  at  bar  despite  the  fact  that  the  loans  to  Murphy 
Timber  Co.  were  personally  guaranteed  by  its  share- 
holders. As  noted  before,  Mr.  Morrow,  the  bank  officer, 
testified  that  he  did  not  recall  asking  for  the  guarantees 
but  thought  they  were  voluntarily  given  (Tr.  27).  He 
further  stated  that  he  was  relying  on  the  personal  in- 
tegrity and  ability  of  the  Murphy  brothers  in  respect  to 
the  contracts  which  the  company  held,  and  not  the  guar- 
antees (Tr.  29-31).  Contrary  to  the  District  Court's  con- 
clusion (R.  19),^  we  believe  that  Mr.  Morrow's  testi- 
mony reflects  the  probable  state  of  mind  of  most  credi- 
tors who  deal  successfully  with  certain  individuals  and 

s  The  District  Court  concluded  that  the  "bank  officer 
stretched  the  truth  for  a  good  customer  on  facts  that  did  not 
and  probably  would  never  occur"  (R.  19).  What  facts  the  Court 
had  reference  to  we  are  not  told.  Moreover,  although  we  recog- 
nize that  the  trial  judge  is  entitled  to  accept  or  reject  testimony 
in  the  exercise  of  his  discretion,  we  submit  that  the  record  does 
not  warrant  the  Court's  statement  to  the  effect  that  the  bank 
officer  "obviously  .  .  .  did  not  expect  anyone  to  believe  his  testi- 
mony" (R.  19). 
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their  business  entities  over  a  substantial  period  of  time. 
No  doubt  a  similar  attitude  prevailed  between  the  debtor 
and  the  outside  creditors  in  Haley  since,  obviously,  an 
outside  creditor  would  not  loan  a  substantial  sum  to  a 
corporation  solely  on  the  basis  of  a  nominal  capital  ac- 
count. 

The  value  of  a  favorable  logging  contract  was  also 
emphasized  by  the  Tax  Court  in  the  similar  case  of  /.  7. 
Morgan,  Inc.,  30  T.C.  881  (1958),  reversed  and  remanded 
as  to  another  issue.  Commissioner  v.  /.  /.  Morgan, 
272  F.2d  936  (9th  Cir.  1959).  There,  a  corporation  was 
formed  with  a  stated  capitalization  of  $10,000  to  con- 
tinue a  contract  logging  business  formerly  conducted  as 
a  proprietorship.  The  corporation  then  contracted  to  pur- 
chase the  operating  assets  of  the  business  for  $500,000 
and  assumed  its  liabilities  in  the  amount  of  $129,682.55. 
Answering  the  government's  assertion  that  the  corpora- 
tion was  not  adequately  capitalized,  the  Tax  Court  stated 
(p.  892): 

Petitioner's  ability  to  conduct  its  operations 
with  small  capital  is  accounted  for  at  least  in  part 
by  the  fact  that  its  principal  asset,  outside  of  its 
logging  equipment,  was  a  contract  with  Boise  Pay- 
ette Lumber  Company  to  perform  all  of  its  logging 
operations. 

The  Commissioner  of  Internal  Revenue  announced  his 
acquiescence  to  the  decision  in  Morgan  on  the  thin  cap- 
italization issue  in  1959-1  C.B.  4. 

The  going  concern  value,  the  operational  talents  of 
management  and  the   Crown  contracts  were  not  pur- 
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chased  by  either  Murphy  Timber  Co.  or  its  predecessor 
partnership.  Therefore,  quite  properly,  they  were  not 
reflected  on  the  books  and  balance  sheet  of  the  company 
which  includes  only  assets  and  liabilities  at  cost.  Never- 
theless, they  were  in  fact  contributed  to  the  company 
by  its  shareholders  as  part  of  its  equity  capital.  The  fact 
that  no  specific  value  for  these  items  was  shown  should 
be  of  no  consequence.  In  Ainslie  Perrault,  supra,  the  Tax 
Court  in  a  similar  situation  stated   (p.  451): 

*  *  *  We  have  not  thought  it  necessary  to  de- 
termine the  value  of  each  separate  asset  that  passed 
to  the  Corporation,  but  we  have  no  hesitation  in 
determining  that  they  were  of  large  value  amount- 
ing to  several  hundred  thousand  dollars  and  consti- 
tuted such  an  ample  investment  in  the  Corporation 
as  to  preclude  any  justification  for  holding  under 
the  thin  capitalization  doctrine  that  the  transferred 
assets  under  the  purchase  agreement  of  January  5, 
1948,  should  in  substance  be  considered  capital 
rather  than  a  bona  fide  sale  by  the  stockholders  to 
the  corporation.  John  Kelly  Co.  v.  Commissioner, 
326  U.S.  521;  Rowan  v.  United  States,  219  F.2d  51; 
Sun  Properties,  Inc.  v.  United  States,  220  F.2d  171; 
Sheldon  Tauter,  24  T.C.  179. 

We  submit  that  when  the  overall  shareholder  contri- 
bution to  the  capital  account  of  Murphy  Timber  Co.  is 
considered  in  the  light  of  its  true  value,  and  bearing  in 
mind  the  nature  of  the  business  involved,  the  company 
should  not  be  deemed  to  have  been  undercapitalized. 

In  addition  to  erroneously  relying  upon  the  nominal 
stated  capital  of  the  company,  the  District  Court  also  im- 
plied in  its  opinion  that  the  necessary  operating  assets 
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of  the  company  should  be  supported  by  equity  capital 
(R.  17).  This  notion  has  been  alluded  to  at  times  by  the 
Tax  Court.  Sam  Schnitzer,  13  T.C.  43  (1949),  affirmed 
per  curiam,  Schnitzer  v.  Commissioner,  183  F.2d  70  (9th 
Cir.  1950)  cert,  denied,  340  U.S.  911  (1951);  Estate  of 
Miller,  24  T.C.  923  (1955),  reversed,  Estate  of  Miller  v. 
Commissioner,  239  F.2d  729  (9th  Cir.  1956).  It  has  also 
been  firmly  rejected  in  more  recent  cases  by  the  same 
court.  Sheldon  Tauber,  supra;  J.  I.  Morgan,  Inc.,  supra; 
Paul  F.  Murphy,  21  T.C.M.  1161  (1962).  Nearly  all  of 
the  significant  cases  decided  by  this  Court  involving  the 
incorporation  of  a  going  business  have  also  rejected  it. 

In  Earle  v.  W.  J.  Jones  &  Son,  Inc.,  200  F.2d  846 
(9th  Cir.  1952),  the  taxpayer  corporation  and  others 
formed  a  new  corporation  with  a  stated  capital  of  ap- 
proximately $1,000  for  the  purpose  of  exploiting  a  mine 
in  Mexico.  Loans  of  over  $300,000  were  made  to  the  new 
corporation  by  its  shareholders  to  finance  the  venture. 
When  the  business  failed,  the  taxpayer  claimed  a  bad 
debt  deduction  on  its  return  for  the  advances  made.  The 
government  contended  that  they  should  be  treated  as 
capital  losses  because  they  were  in  fact  capital  contribu- 
tions. This  Court  held  that  the  advances  were  true  debt 
regardless  of  the  fact  that  they  were  placed  at  the  risk 
of  the  business,  stating  (p.  851): 

*  *  *  To  say  that  the  advances  were  "gambled" 
and  placed  at  the  risk  of  the  business  does  not  help 
appellants.  All  unsecured  loans  involve  more  or  less 
risk. 

It  is  also  clear  from  the  facts  in  Estate  of  Miller  v. 
Commissioner,  supra,  that  in  upholding  the  claimed  in- 
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debtedness,  this  court  attached  little  or  no  weight  to  the 
fact  that  necessary  assets  were  being  acquired  from  its 
shareholders  by  a  newly  formed  corporation  in  exchange 
for  debt  obligations.  There,  an  entire  going  business  was 
acquired  for  debt  by  a  corporation  which  was  nominally 
capitalized. 

Similarly,  in  Tait  v.  United  States,  supra,  decided  by 
this  court  in  1963,  an  electrical  business  previously  op- 
erated as  a  sole  proprietorship,  was  incorporated  with 
a  stated  capital  of  $750.  The  corporation  purchased  all 
of  the  assets  necessary  for  the  conduct  of  the  business 
from  the  individual  proprietor  giving  its  promissory  note 
therefor.  Despite  the  fact  that  essential  assets  were  ac- 
quired from  the  person  who  was  also  the  corporation's 
major  shareholder,  this  Court  held  that  the  creditor  posi- 
tion taken  by  the  transferor  was  proper. 

These  decisions  are  clearly  applicable  here,  and  con- 
firm the  fact  that  it  is  quite  normal  for  businesses  to 
incur  indebtedness  in  the  acquisition  of  some  or  all  of 
its  basic  assets.®  We  submit  that  when  a  debtor- creditor 
relationship  is  intended,  even  in  respect  to  the  purchase 
of  assets  essential  to  the  business,  that  relationship 
should  be  respected  for  tax  purposes.  As  this  court  stated 
in  Estate  oi  Miller,  supra,  at  p.  734: 

*  *  *  We  know  of  no  rule  which  permits  the 
Commissioner  to  dictate  what  portion  of  a  corpora- 
tion's operations  shall  be  provided  for  by  equity 
financing  rather  than  by  debt.  It  is  common  knowl- 


3  The  trial  judge  himself  recognized  this  point  (at  least  dur- 
ing the  trial)  when  he  stated  (Tr.  18) :  "Most  businesses  when 
they  organize  borrow  money,  don't  they?" 
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edge  that  the  choice  of  procedures  in  this  regard 
will  vary  from  corporation  to  corporation  and  we 
think  that  it  cannot  be  said  that  any  particular 
method  of  issuance  of  stock  and  incurrence  of  in- 
debtedness can  be  labeled  as  "normal,"  and  hence 
subject  to  approval  by  the  Commissioner. 

C.  Regardless  of  the  capitalization  of  Murphy  Timber 
Co.,  the  unique  realignment  of  the  loan  transac- 
tions with  the  bank  by  the  District  Court  was  un- 
warranted. 

This  court  has  repeatedly  held  that  a  corporation 
may  enter  into  a  debtor  and  creditor  relationship  with 
its  shareholders.  Tait  v.  Commissioner,  supra;  Estate  oi 
Miller  v.  Commissioner,  supra;  Earle  v.  W.  J.  Jones  & 
Son,  Inc.,  supra;  Wilshire  &>  Western  Sandwiches,  Inc.  V. 
Commissioner,  175  F.2d  718  (9th  Cir.  1949);  Maloney  V. 
Spencer,  172  F.2d  638  (9th  Cir.  1949);  Commissioner  v. 
Proctor  Shop,  Inc.,  82  F.2d  792  (9th  Cir.  1936).  As  we 
observed  in  the  preceding  discussion,  this  has  been  true 
even  though  the  corporation  was  nominally  capitalized. 

We  recognize,  however,  that  the  government  may 
step  in  and  assert  in  a  particular  case  that  what  the  par- 
ties labeled  as  a  loan  or  debt  is  in  fact  an  investment  of 
equity  capital.  Sam  Schnitzer,  supra.  This  is  the  well 
known  "thin  capitalization"  doctrine. 

Prior  to  the  case  at  bar,  however,  the  government  has 
ordinarily  used  this  argument  only  in  situations  where 
the  shareholders  have  attempted  to  place  themselves  in 
the  dual  role  of  creditors  of  their  corporation  under  cir- 
cumstances which  disclose  that  they  really  intended  the 
alleged  loans  to  be  capital  contributions.  In  these  cases 
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the  government  has  simply  argued  that  the  claimed  in- 
struments of  indebtedness  should  be  treated  as  the  equiv- 
alent of  stock.  See  Kruse  Grain  &>  Milling  v.  Commis- 
sioner, 279  F.2d  123  (9th  Cir.  1960).  Thus,  it  merely 
redetermines  the  character  of  the  obligation. 

Now,  for  the  first  time,  the  government  is  attempt- 
ing to  employ  the  thin  capitalization  doctrine  to  mate- 
rially disturb  the  relationship  of  the  parties  involved  in 
a  common  commercial  banking  transaction.  The  indi- 
vidual Murphy  brothers,  for  sufficient  reasons  of  their 
own,  decided  to  consolidate  their  Grande  Ronde  logging 
operation  into  a  single  corporation.  Since  the  corporation 
was  to  be  the  vehicle  for  conducting  the  business,  quite 
understandably,  the  Murphys  intended  that  the  corpora- 
tion itself  was  to  be  the  primary  obligor  on  its  business 
loans.  This  was  also  the  understanding  of  the  bank  rep- 
resentatives who  approved  the  loans  (Tr.  28-30).  When 
the  individual  Murphy  brothers,  who  had  insulated 
themselves  from  the  business  entity  by  incorporating, 
affixed  their  names  to  the  corporation's  notes  as  guar- 
antors, they  naturally  assumed  that  they  were  incurring 
only  a  guarantor's  secondary  liability. 

We  are  sure  the  government  will  agree  that  there  is 
a  very  real  difference  between  being  primarily  obligated 
on  a  note  and  being  only  secondarily  liable.  Yet  its  argu- 
ment in  this  case  glosses  over  this  material  distinction 
on  the  alleged  claim  that  the  primary  obligor  was  thinly 
capitalized.  It  thus  misapplies  a  well  developed  doctrine 
to  an  entirely  unrelated  situation.'"  It  is  quite  apparent 


'°  Perhaps  the   government  is  troubled   by  the  fact   that   the 
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that  by  this  device  the  government  is  attempting  to 
squeeze  dividends  and  the  resulting  tax  thereon  out  of  a 
situation  where  dividends  were  neither  intended  nor  con- 
templated. In  Tait  v.  Commissioner,  supra,  involving 
a  similar  attempt  by  the  government,  this  Court  stated 
(p.  623): 

In  conclusion  it  is  interesting  to  observe  that 
in  1954  Taft  had  $106,931.82  in  tax  paid  assets 
which  he  transferred  to  the  corporation.  In  1959, 
when  he  was  repaid,  he  still  had  only  $106,931.82. 
However,  the  Commissioner  seeks  a  double  taxation. 
He  treats  the  payments  as  dividends,  and  insists 
that  Taft  should  pay  taxes  thereon.  Under  our  hold- 
ing he  need  not. 

We  anticipate  that  the  government  will  seek  to  find 
some  support  for  its  position  in  Putnam  v.  Commis- 
sioner, 352  U.S.  82  (1956).  In  that  case  the  taxpayer  was 
a  shareholder  of  a  publishing  company  and  assisted  in 
its  financing  by  making  advances  to  it  and  by  guaran- 
teeing its  salaries  and  debts.  The  venture  was  eventually 
abandoned  and  the  taxpayer  was  forced  to  pay  on  his 
guarantees.  He  claimed  the  payments  on  his  return  as 
an  ordinary  loss  from  a  transaction  entered  into  for 
profit  under  Section  23(e)(2)  of  the  Internal  Revenue 

guarantors  are  financially  interested  in  the  primary  obligor  on 
the  notes.  This  apparently  was  the  situation  in  Ellisberg,  9  T.C., 
463  (1947),  where  a  father  guaranteed  his  son's  note  to  the  bank 
even  though  he  knew  there  was  no  reasonable  expectation  of 
repayment.  The  Tax  Court  held  that,  in  effect,  the  father  bor- 
rowed the  money  from  the  bank  directly  and  made  a  gift  of 
the  proceeds  to  his  son.  The  father's  claimed  loss  was,  therefore, 
disallowed.  This  case  is  clearly  distinguishable  from  the  case  at 
bar  because  here  all  parties  involved  expected  the  primary  ob- 
ligor to  pay  off  its  notes.  Moreover,  the  case  at  bar  involves 
business  relationships  between  the  parties  and  not  the  personal, 
family  relationship  involved  in  Ellisberg. 
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Code  of  1939."  The  government  successfully  contended, 
however,  that  the  payments  were  only  deductible  as  a 
short  term  capital  loss  on  the  ground  that  they  should 
have  been  treated  as  nonbusiness  bad  debts  within  the 
meaning  of  Section  23  (k)  of  the  1939  Code.'^  In  up- 
holding the  government's  contention,  the  Supreme  Court 
simply  stated  that  when  the  guarantor  was  forced  to  pay 
on  his  guarantee  he  became  subrogated  to  the  rights  of 
the  original  creditor.  With  this  premise  announced,  it 
then  held  that  the  loss  sustained  by  the  guarantor  un- 
able to  recover  from  the  debtor  was  by  its  very  nature  a 
loss  from  the  worthlessness  of  a  debt.  Included  in  the 
Court's  opinion  is  the  following  statement  (pages  92- 
93): 

*  *  *  There  is  no  real  or  economic  difference 
between  the  loss  of  an  investment  made  in  the  form 
of  a  direct  loan  to  a  corporation  and  one  made  in- 
directly in  the  form  of  a  guaranteed  bank  loan. 

This  analysis  by  the  Supreme  Court  in  a  case  involv- 
ing an  entirely  different  issue  does  not  assist  the  govern- 
ment in  the  case  at  bar.  There,  the  court  was  merely 
characterizing  a  taxpayer's  loss  which  had  been  incurred. 
To  him  it  made  no  "real  or  economic  difference"  whether 
it  be  considered  a  direct  or  indirect  loan  because  in  either 
event  he  lost  his  money.  In  the  instant  case,  however, 
this  is  not  true.  Here  the  parties  intended  that  the  bank 
be  repaid  with  corporate  business  profits  since  the  money 


"Now  Section  165(c)(2)  of  the  Internal  Revenue  Code  of 
1954. 

'2  Now  Section  166(d)  of  the  Internal  Revenue  Code  of 
1954. 
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was  borrowed  for  use  in  acquiring  and  conducting  the 
corporation's  business.'^  Thus,  it  was  important  econom- 
ically to  the  parties  involved  that  the  corporation  was  to 
be  the  real  borrower  and  not  the  individual  Murphy 
brothers  who  were  not  personally  engaged  in  conducting 
the  logging  business  and  who  would  not  personally  have 
the  business  profits  generated  by  the  corporation  with 
which  to  repay  the  loan. 

It  should  be  noted  that  the  government's  theory  re- 
quires engaging  in  a  three-way  fiction,  i.e.,  constructive 
shareholder  borrowing,  constructive  capital  contribution, 
and  constructive  payment  for  the  shareholders'  account. 
Apparently  the  District  Court  found  this  too  much  to 
accept  alone,  however,  because  in  its  opinion  it  felt  com- 
pelled to  also  conclude  that  the  substance  of  the  banking 
transactions  were  contrary  to  their  form  (R.  19). 

The  doctrine  of  substance  over  form  is  well  known 
in  the  tax  law,  having  its  genesis  back  in  the  early  case 
of  Weiss  v.  Stearn,  265  U.S.  242  (1924).  It  is  not  to  be 
applied  without  restraint,  however,  as  the  opinion  hand- 
ed down  in  Gregory  v.  Helvering,  293  U.S.  465  (1935), 
cautions  (p.  469) : 

The  legal  right  of  a  taxpayer  to  decrease  the 
amount  of  what  otherwise  would  be  his  taxes,  or 
altogether  avoid  them,  by  means  which  the  law  per- 
mits, cannot  be  doubted  *  *  *. 

To  this  we  should  add  the  pertinent  comment  of  the 
Court  of  Appeals  for  the  Second  Circuit  in  Nassau  Lens 


'3  This    is    commonly    known    as    "bootstrap"    financing.    See 
discussion  at  pages  30-31  inira. 
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Co.,  Inc.  V.  Commissioner,  308  F.2d  39  (2d  Cir.  1962)  at 

page  44: 

*  *  *  In  short,  the  courts  have  not  attributed 
to  Congress  a  general  purpose  underlying  the  en- 
tire Code  to  deprive  the  taxpayer  in  each  case  of 
freedom  to  choose  between  legal  forms  similar  in 
broad  economic  sense  but  having  disparate  tax  con- 
sequences. 

In  the  case  at  bar  the  formal  relationship  between 
Murphy  Timber  Co.,  its  shareholders,  and  the  bank  was 
consistent  with  the  substance  of  the  transactions  into 
which  the  parties  intended  to  and,  in  fact,  did  enter.''* 
A  legitimate  form  of  business  reorganization  was  con- 
summated, and  the  financial  arrangements  employed 
were  normal  and  consistent  with  the  parties'  purpose. 
This  point  is  amply  demonstrated  by  the  manner  in 
which  the  bank  was  repaid  and  by  other  conduct  of  the 
parties  long  before  the  Internal  Revenue  examiner  came 
upon  the  scene. 

II 

The  Transaction  Whereby  Murphy  Timber  Co.  Acquired 
Certain  Logging  Equipment  From  the  Murphy  Lumber  Com- 
pany Partnership  Was  a  Sale  for  Cash  and  Was  Not  an 
Exchange  of  the  Equipment  for  Stock. 

By  contract  dated  March  1,  1959,  Murphy  Timber 
Co.   acquired  certain  itemized  logging  equipment  from 


''*  Whether  the  lower  court  misapplied  the  doctrine  of  sub- 
stance over  form  is  subject  to  full  review  by  this  court.  See 
Twin  Oaks  Co.  V.  Commissioner,  183  F.2d  385  (9th  Cir.  1950). 
It  is  a  conclusion  of  law,  or,  at  least,  a  mixed  question  of  law 
and  ultimate  fact.  Weible  V.  United  States,  244  F.2d  158  (9th 
Cir.  1957). 
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the  Murphy  Lumber  Company  partnership  for  the  total 
cash  consideration  of  $238,150  (Ex.  A).  The  price  was 
determined  by  an  independent  appraisal  of  each  of  the 
assets  involved  (R.  3).  The  appraisal  was  of  considerable 
importance  in  effecting  the  sale  because  of  the  conflict- 
ing interests  of  two  of  the  individuals  involved  in  the 
selling  partnership  and  purchasing  corporation  (Tr.  10, 
13,  22).  The  corporation  borrowed  the  necessary  funds 
for  making  the  purchase  from  a  bank  with  the  loan 
bearing  interest  at  the  rate  of  six  per  cent. 

Despite  the  fact  that  the  parties  clearly  intended  a 
sale,  the  examining  internal  revenue  agent  contended 
that  the  transaction  should  be  viewed  as  a  transfer  of 
equipment  to  the  corporation  in  a  tax-free  exchange  for 
its  stock  within  the  purview  of  Section  351(a)  of  the 
Internal  Revenue  Code  of  1954.  Under  this  theory  he 
rejected  the  corporation's  use  of  cost  as  the  basis  for  the 
assets  acquired  from  the  partnership,  and  contended  that 
Section  362  of  the  Code  applied  to  limit  the  corpora- 
tion's basis  for  the  assets  to  their  basis  when  held  by  the 
partnership. 

The  question  of  the  application  of  Section  351(a)  to 
a  transfer  of  property  to  a  corporation  where  the  parties 
intended  a  sale  has  arisen  many  times.  Tait  v.  Commis- 
sioner, supra,  Estate  of  Miller  v.  Commissioner,  supra, 
Haley  v.  United  States,  supra,  Ainslee  Perrault,  supra, 
J.  I.  Morgan,  supra,  and  Sheldon  Tauher,  supra.^^  These 


'5  See  also,  Warren  Brown,  27  T.C.  27  (1956),  Acq.  1957-2 
C.B.  4,  involving  a  logging  company,  and  the  recent  case  of 
Charles  E.  Curry,  43  T.C.  No.  54  (1965),  and  cases  cited  therein. 
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cases  were  discussed  above  at  length,  and  in  each  in- 
stance it  was  held  that  a  bona  fide  sale  took  place.  The 
government's  argument  that  Section  351  should  supplant 
the  intended  sale  was  rejected. 

We  recognize  that  the  government  has  successfully 
applied  Section  351(a)  to  certain  transfers  to  closely 
held  corporations.  For  example,  in  Truck  Terminals,  Inc. 
V.  Commissioner,  314  F.2d  449  (9th  Cir.  1963),  several 
individuals  owned  stock  in  Fleetlines,  Inc.  and  Truck 
Terminals,  Inc.,  the  latter  a  dormant  corporation.  The 
individuals  involved  decided  to  activate  Truck  Terminals 
as  a  subsidiary  of  Fleetlines  so  their  stock  in  Truck 
Terminals  was  sold  to  Fleetlines  for  $5,000.  Truck  Term- 
inals then  purchased  some  heavy  equipment  from  Fleet- 
lines  for  $221,150,  payable  in  installments.  Subsequently, 
Fleethnes  advanced  $195,000  to  Truck  Terminals  to  en- 
able Truck  Terminals  to  pay  off  the  balance  due  on  the 
contract  so  that  it  could  secure  outside  loans  using  the 
equipment  as  collateral.  Still  later,  the  $195,000  advance 
was  cancelled  by  the  issuance  of  additional  stock  to 
Fleetlines.  The  government  successfully  urged  that 
Fleetlines  had  merely  transferred  the  equipment  to  Truck 
Terminals  in  exchange  for  stock.  Although  couched  in 
the  form  of  a  sale,  it  is  clear  that  an  exchange  was  all 
that  really  occurred  because  in  the  end  all  Fleetlines 
held  was  stock  in  Truck  Terminals  with  Truck  Term- 
In  Curry  the  Tax  Court  stated:  "The  non-applicability  of  Sec- 
tion 351  appears  to  have  been  assumed  in  all  the  cases  cited  in 
the  preceding  paragraph.  This  rule  appears  so  well  settled  that 
we  would  not  feel  justified  in  overturning  it  even  if  we  were 
convinced  it  be  erroneous.  However,  we  are  not  so  convinced." 
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inals  possessing  the  equipment  formerly  owned  by  Fleet- 
lines.'^ 

Another  theory  prevailed  for  the  government  in  Poca- 
tello  Coca-Cola  Bottling  Co.  v.  United  States,  139  F. 
Supp.  912  (D.C.  Ida.  1956).  There,  a  corporation  pur- 
chased assets  to  conduct  its  business  from  its  sharehold- 
ers for  $244,000  in  notes.  The  government  asserted  that 
the  transaction  was  merely  an  exchange  for  stock  on  the 
ground  that  the  character  of  the  notes  was  such  that 
they  should  be  treated  as  stock  or  securities  under  Sec- 
tion 351(a).  The  notes  provided  that  they  were  to  be 
paid  only  out  of  the  net  earnings  of  the  business  and 
that  they  were  to  be  subordinated  to  the  claims  of  all 
general  creditors  of  the  corporation.  Thus,  quite  under- 
standably, it  was  held  that  the  notes  should  be  treated 
as  preferred  stock. 

These  cases  do  not  support  the  government's  conten- 
tion that  Section  351(a)  should  be  applied  in  the  case 
at  bar.  Here  the  sale  was  made  for  cash.  It  would  be  dif- 
ficult indeed  to  attribute  to  cash  any  of  the  equity  char- 
acteristics of  stock.  Thus,  the  government  apparently 
chooses  to  ignore  the  cash  consideration  involved  on  the 
theory  that  it  was  really  borrowed  by  the  individuals. 
This  is  simply  not  what  happened. 

In  addition  to  winding  up  the  partnership  as  a  leas- 
ing entity,  the  sale  served  to  enable  Peter  Murphy  to 
purchase  twenty  percent  of  Harry  Murphy's  interest  in 


'^Essentially,  the  same  approach,  i.e.,  the  single  transaction 
doctrine,  was  applied  in  Houck  V.  Hinds,  215  F.2d  673  (10th  Cir. 
1954). 
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the  business.  The  manner  in  which  the  transaction  was 
carried  out  resulted  in  Harry  Murphy  immediately  re- 
ceiving cash  for  his  twenty  percent  interest,  and  Peter 
Murphy  being  able  to  pay  for  it  out  of  his  share  of  the 
earnings  of  the  business. 

The  purchase  of  an  interest  in  a  business  to  be  paid 
for  out  of  its  earnings  has  been  described  as  a  "boot- 
strap" acquisition.'^  It  is  a  common  business  technique 
and  has  been  favorably  recognized  for  tax  purposes. 
Commissioner  v.  Clay  Brown,  380  U.S.  563  (1965),  af- 
firming this  Court,  325  F.2d  313  (9th  Cir.  1964).  Jewell 
V  United  States,  330  F.2d  761  (9th  Cir.  1964).  When  Pe- 
ter Murphy  purchased  a  portion  of  Harry  Murphy's 
interest  in  the  business  through  the  use  of  his  share  of 
the  corporate  earnings,  this  well-known  practice  was 
being  employed.  It  was  similarly  used  in  Sheldon  Tau- 
ter, supra,  and  Charles  E.  Curry,  supra,  to  realign  in- 
terests in  a  business,  and  received  the  approval  of  the 
Tax  Court. 

We  gather  that  the  chief  reason  for  the  government's 
distress  over  the  sale  is  caused  by  the  fact  that  Murphy 
Timber  Co.  claimed  a  basis  for  the  assets  acquired  equal 
to  their  cost.'^  This  result  occurs,  of  course,  in  any  situ- 
ation where  the  parties  intend  a  bona  fide  sale.  Section 


'■7  In  Lange,  Bootstrap  Financing:  The  Redemption  Tech- 
nique, 18  Tax  L.  Rev.  323  (1963),  it  is  stated:  "Bootstrap  financ- 
ing may  be  defined  as  the  use  of  assets  or  credit  of  a  purchased 
business  to  cover  part  or  all  of  the  purchase  price." 

'  s  Unlike  many  cases  in  this  area,  the  government  could  not 
be  concerned  with  an  attempt  to  bail  out  corporate  earnings  to 
the  shareholders  under  the  guise  of  interest  because  here  the  in- 
trest  was  paid  to  the  bank. 
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1012  of  the  Internal  Revenue  Code  of  1954,  Appendix, 
infra.  We  submit  that  as  long  as  the  sale  transaction 
does  not  run  afoul  of  any  provision  of  the  Internal  Reve- 
nue laws  it  should  be  respected.  The  Tax  Court  appears 
to  have  accepted  this  point  even  under  circumstances 
where  the  securing  of  tax  benefits  may  have  been  the 
only  reason  for  the  sale.  Its  opinion  in  the  Curry  case, 
supra,  contains  the  following  statement: 

Respondent  contends  there  was  no  "business 
purpose"  for  the  sale  of  the  corporation.  It  would 
seem  that  the  mere  desire  to  sell,  even  if  the  sole 
purpose  was  to  realize  capital  gains,  should  be  a 
sufficient  business  purpose  (assuming  always  that 
the  substance  complies  with  the  form).  Sun  Proper- 
ties v.  United  States  (220  F.2d  171,  5th  Cir.  1955). 
Indeed  it  is  difficult  to  imagine  what  added  business 
purpose  respondent  would  want  for  a  sale  of  prop- 
erty. 

The  government  has  long  been  concerned  with  the 
tax  benefits  inherent  in  the  sale  of  depreciable  business 
property  to  a  controlled  corporate  entity.  In  1951  it  ob- 
tained legislative  relief  when  Congress  added  Section 
117  (o)  to  the  Internal  Revenue  Code  of  1939.'^  This 
section  does  not  attack  the  basis  of  the  asset  purchased 
but  treats  the  gain  realized  by  the  seller  as  ordinary  in- 
come rather  than  capital  gain.  It  applies  only  to  sales 
between  an  individual  and  a  corporation  in  which  the 
individual,  his  spouse,  minor  children,  and  minor  grand- 
children own  more  than  80  percent  of  the  corporation's 
outstanding  stock.  Thus,  clearly,  it  does  not  apply  to  the 


19  Now  Section  1239  of  the  Internal  Revenue  Code  of  1954. 
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sale  to  Murphy  Timber  Co.  However,  the  Treasury's 
proposed  bill  would  have  included  the  sale  to  Murphy 
Timber  Co.  The  House  of  Representatives  version  of  the 
bill  would  have  applied  the  section  to  a  sale  by  an  indi- 
vidual to  a  corporation  under  certain  circumstances  sole- 
ly because  the  individual's  brothers  also  held  stock  in 
the  corporation.  H.  Rep.  No.  586,  82nd  Cong.,  1st  Sess., 
2  U.S.C.  Cong.  &  Adm.  News  1910  (1951).  This  pro- 
posal failed  to  pass  the  Senate.  S.  Rep.  No.  781,  82nd 
Cong.,  1st  Sess.,  2  U.S.C.  Cong.  &  Adm.  News  2041 
(1951).  A  compromise  was  reached  in  Conference,  how- 
ever, which  resulted  in  the  passage  of  the  section  as  it 
now  reads.  H.  Conference  Rep.  No.  1213,  82nd  Cong., 
1st  Sess.,  2  U.S.C.  Cong.  &  Adm.  News  2135  (1951).  It 
is  significant  that  the  attribution  of  stock  between 
brothers  was  eliminated.  Thus,  the  government  in  this 
case  is  requesting  the  Court  for  relief  in  an  area  after 
failing  to  receive  it  from  Congress. 

Subsequent  to  the  taxable  years  involved  herein,  the 
Treasury  again  approached  Congress  for  even  broader 
relief  in  respect  to  sales  of  depreciable  property  regard- 
less of  the  relationship  between  the  seller  and  purchaser. 
Sections  1245  and  1250  were  added  to  the  Internal  Reve- 
nue Code  in  1962  and  1964,  respectively. ^°  These  pro- 
visions require  the  seller  of  depreciable  personal  property 
and,  under  certain  circumstances,  a  seller  of  depreciable 
real  property  to  report  certain  portions  of  the  gain  real- 
ized upon  the  disposition  of  these  assets  as  ordinary  in- 
come   rather    than    capital    gain.    These    provisions,    of 


20  Revenue  Act  of  1962,  P.L.  87-834,  §  13,  76  Stat.  1032.  Reve- 
nue Act  of  1964,  P.L.  88-272,  §  231,  78  Stat.  100. 
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course,  are  not  applicable  in  the  case  at  bar.  However, 
they  further  demonstrate  that  the  proper  forum  for 
adopting  rules  relating  to  the  sale  of  depreciable  assets 
is  the  legislature  and  not  the  courts. 

Ill 

In  the  event  the  transaction  involving  the  logging 
equipment  is  held  to  be  an  exchange  for  stock,  the  addi- 
tional cash  received  by  the  shaerholders  of  Murphy  Tim- 
ber Co.  constituted   "other  money  or  property." 

It  is  our  contention  that  because  the  parties  intended 
a  sale,  there  was  no  tax-free  exchange  under  Section  351 
(a)  of  the  Internal  Revenue  Code  of  1954,  Appendix,  in- 
fra. However,  if  the  Court  determines  that  an  exchange 
of  property  for  stock  occurred,  then  since  cash  was  also 
paid  to  the  individual  shareholders  by  Murphy  Timber 
Co.,  the  "boot"  provision  of  Section  351(b),  Appendix, 
infra,  is  applicable. 

Essentially,  Section  351(b)  provides  that  when  "other 
money  or  property"  is  paid  by  a  corporate  transferee  to 
a  shareholder  transferor  in  addition  to  the  stock  issued 
in  a  transaction  falling  under  Section  351(a),  then  gain 
will  be  recognized  to  the  shareholder  transferor  to  the 
extent  of  the  "other  money  or  property"  received.  This 
results  in  a  corresponding  basis  adjustment  to  the  cor- 
poration under  Section  362(a). 

The  lower  court  summarily  rejected  this  argument 
without  stating  its  reasons  (R.  19).  As  best  we  can  de- 
termine, it  apparently  did  so  by  ignoring  the  cash  and 
deciding  that  the  equipment  was  transferred  to  the  cor- 
poration solely  in  exchange  for  its  stock.  We  submit  that 
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the  cash  consideration  paid  by  Murphy  Timber  Co.  can- 
not be  so  easily  dismissed.  In  substance  as  well  as  form 
it  was  paid  by  the  corporation  to  the  individual  Murphys 
whether  by  sale  or  in  conjunction  with  an  exchange  for 
stock.  It  is  simply  a  misstatement  of  what  really  oc- 
curred to  say  that  the  individuals  borrowed  the  money 
from  the  bank  and  nothing  more. 

CONCLUSION 

It  is  clear  that  the  Murphys  intended  a  taxable  event 
to  occur  upon  the  transfer  of  their  partnership  business 
to  the  corporation  with  a  resulting  change  in  the  propor- 
tionate ownership  of  the  business.  They  paid  taxes  ac- 
cordingly on  their  individual  returns  for  the  year  in 
which  the  transaction  occurred  (R.  3,  Exs.  E,  F  and  G). 
The  corporation,  therefore,  should  not  be  denied  its  cor- 
rect basis  for  the  equipment  acquired.  The  government's 
unique  approach  to  find  dividends  where  none  were  in- 
tended, and  its  attempt  to  limit  the  basis  for  the  assets 
sold  where  no  limitation  should  be  made,  should  be  re- 
jected. 

For  these  reasons,  the  judgment  of  the  District  Court 
should  be  reversed. 

Respectfully  submitted, 

Charles  P.  Duffy 
JOYLE  C.  Dahl 
Duffy,  Stout  &  Georgeson 
1404  Standard  Plaza 
Portland,  Oregon 
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CERTIFICATE 

It  is  hereby  certified  that  counsel  for  appellants  have 
examined  the  provisions  of  Rules  18  and  19  of  this  Court 
and  are  of  the  opinion  that  this  brief  conforms  to  all 
requirements. 

Charles  P.  Duffy 

JOYLE  C.  Dahl 


October,  1965 
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APPENDIX 

Internal  Revenue  Code  of  1954  (26  U.S.C.,   1958  ed.) : 

SEC.  351.  TRANSFER  TO  CORPORATION 
CONTROLLED  BY  TRANSFEROR 

(a)  General  Rule. — No  gain  or  loss  shall  be  recog- 
nized if  property  is  transferred  to  a  corporation  by  one 
or  more  persons  solely  in  exchange  for  stock  or  securities 
in  such  corporation  and  immediately  after  the  exchange 
such  person  or  persons  are  in  control  (as  defined  in  sec- 
tion 368(c))  of  the  corporation.  For  purposes  of  this 
section,  stock  or  securities  issued  for  services  shall  not 
be  considered  as  issued  in  return  for  property. 

(b)  Receipt  of  Property. — If  subsection  (a)  would 
apply  to  an  exchange  but  for  the  fact  that  there  is  re- 
ceived, in  addition  to  the  stock  or  securities  permitted 
to  be  received  under  subsection  (a),  other  property  or 
money,  then — 

(1)  gain  (if  any)  to  such  recipient  shall  be  rec- 
ognized, but  not  in  excess  of — 

(A)  the   amount   of   money   received,    plus 

(B)  the   fair   market   value   of   such   other 
property  received;  and 

(2)  no  loss  to  such  recipient  shall  be  recognized. 

Sec.  362.  BASIS  TO  CORPORATIONS 
(a)  Property  Acquired  by  Issuance  of  Stock  or  as 
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Paid-in  Surplus. — If  property  was  acquired  on  or  after 
June  22,  1954,  by  a  corporation — 

(1)  in  connection  with  a  transaction  to  which 
section  351  (relating  to  transfer  of  property  to  cor- 
poration controlled  by  transferors)  applies,  or 

(2)  as  paid-in  surplus  or  as  a  contribution  to 
capital, 

then  the  basis  shall  be  the  same  as  it  would  be  in  the 
hands  of  the  transferor,  increased  in  the  amount  of  gain 
recognized  to  the  transferor  on  such  transfer. 

Sec.  1012.  BASIS  OF  PROPERTY— COST 

The  basis  of  property  shall  be  the  cost  of  such  prop- 
erty, except  as  otherwise  provided  in  this  subchapter  and 
subchapters  C  (relating  to  corporate  distributions  and 
adjustments)  *  *  * 
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I. 

BACKGROUND— EFFECT  ON  COMMERCIAL  ENTERPRISES 
k  ON  COLUMBIA  RIVER 

W'  The  filing  of  this  brief  Amicus  Curiae  in  behaK  of 
Pendleton  Grain  Growers,  Inc.,  was  authorized  by  Order 
of  this  Court,  dated  September  27,  1965. 

V  The  ruling  of  Honorable  John  F.  Kilkenny,  Judge  of 
the  United  States  District  Court  for  the  District  of  Ore- 
gon, in  advance  of  trial,  that  the  value  of  lands  as  a  port 
site  was  not  a  compensable  interest,  vitally  effects  Pen- 
dleton Grain  Growers,  Inc.,  whose  grain  elevator,  lo- 
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cated  on  the  banks  of  the  Columbia  River  at  Umatilla, 
Oregon,  has  been  taken  by  the  government  by  power  of 
eminent  domain.  This  grain  facility  is  now  the  subject 
of  a  proceeding  in  the  United  States  District  Court  for 
the  District  of  Oregon  entitled  United  States  of  America 
vs.  Pendleton  Grain  Growers,  Inc.,  No.  65-303. 

The  elevator,  which  is  pictured  in  this  brief,  is  a 
transshipment  point  between  rail  and  water  and  truck 
and  water,  moving  an  annual  harvest  of  almost  four 
million  bushels  of  grain  downstream  by  barge  to  lower 
river  ports  on  the  Columbia  River.  This  grain  is  fun- 
nelled through  the  Umatilla  Elevator  from  the  rich 
and  fertile  wheat  fields  of  Eastern  Oregon,  and  Eastern 
Washington.  The  total  grain  storage  capacity  of  this 
elevator  is  335,000  bushels,  although  outside  storage 
slabs  handle  additional  grain  during  rush  seasons.  Obvi- 
ously the  grain  is  not  held  at  this  location,  but  merely 
transshipped  to  river  transportation  from  truck  and 
rail,  which  haul  from  the  farms  and  highway  elevators 
located  inland  from  the  river.  This  elevator  has  com- 
plete barge  loading  facilities  and  a  dock  extending  into 
the  Columbia  River  and  provides  a  maximum  loading 
capacity  to  barges  of  65,000  bushels  per  eight  hour  shift. 

In  view  of  Judge  Kilkenny's  ruling  in  this  case,  it  is 
probable  that  Pendleton  Grain  Growers,  Inc.,  will  be 
prohibited  from  showing  to  a  jury  any  evidence  of  val- 
uation of  its  land  on  the  Columbia  River  for  a  port  site, 
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although  it  has  operated  this  enterprise  as  a  port  site, 
and  utiHzed  the  waters  of  the  Columbia  River  to  ship  its 
grain  since  1938. 

We  earnestly  believe  that  the  ruling  of  the  Court 
below  in  determining  that  the  constitutional  require- 
ment of  full  market  value  for  the  highest  and  best  use  of 
the  property  condemned  may  be  diminished  by  the 
navigation  power  of  the  United  States  in  this  case  and 
in  other  cases  now  pending  in  the  District  of  Oregon 
is  an  unusual  application  of  the  rule  and  should  not  be 
asserted  as  applicable  to  riparian  owners  on  the  Colum- 
bia River  at  the  few  available  port  sites. 

■  In  the  interests  of  brevity  we  shall  address  ourselves 
to  cases  applicable  to  the  issue  of  admissible  evidence  to 
show  value  for  purposes  of  condemnation  of  fast  lands, 
in  particular  for  port  site  development  along  the  Co- 
lumbia River  behind  the  John  Day  dam.  We  whole- 
heartedly support  the  other  points  argued  by  the  Ap- 
pellants and  feel  they  have  been  soundly  argued  and 
further  reference  to  those  questions  would  be  super- 
flous. 

f  "• 

ARGUMENT 

The  Government  Must  Compensate  the  Owner  of  Prop- 
erty for  Port  Site  Value  of  Fast  Lands  if  Such  is  the  Highest 
and  Best  Use  to  be  Made  of  such  Lands. 


Unquestionably  the  rule  persists  that  the  govern- 
ment must  pay  the  owner  of  fast  lands  under  condemna- 
tion, market  value  evidenced  by  its  highest  and  best  use. 
United  States  ex  rel,  T.V.A.  v.  Powelson,  319  U.S.  266, 
275  (1943)  Highest  and  best  use  is  influenced  by  the 
natural  resources  which  either  join  or  are  near  the 
property  taken.  Query:  If  the  highest  and  best  use  of 
property  is  for  port  site  purposes  can  evidence  of  such 
a  fact  be  admitted?  It  is  the  contention  of  the  Appellants 
that  this  question  must  be  answered  affirmatively.  The 
government  contends  that  the  Supreme  Court  has  es- 
tablished the  law  contrary  to  Appellants'  position  and 
that  it  does  not  have  to  compensate  Appellants  for  their 
riparian  rights  in  the  land  taken. 

Riparian  property  rights  are: 

"*  *   *    (1)   Use  of  water  for  general  purposes,  as 
bathing,  domestic  use,  etc. 

(2)  To  wharf  out  to  navigability. 

(3)  Access  to  navigable  waters  *  *  ♦" 

Hilt  V.  Weber,  233  N.W.  159,  168  (Mich.  1930) 


In  this  case  we  are  concerned  vsdth  the  riparian  right 
of  access  to  navigable  waters. 

The  government  relies  on  Supreme  Court  dicta  ini 
United  States  v.  Virginia  E.  &  P.  Co.,  365  U.S.  624,  629 ' 


(1961)  referring  to  the  denial  of  compensation  for  ri- 
parian property  rights  in  language  following: 

"Thus,  just  as  the  navigational  privilege  permits  the 
Government  to  reduce  the  value  of  riparian  lands  by 
denjdng  the  riparian  owner  access  to  the  stream 
without  compensation  for  his  loss  .  .  (citing  cases) 
.  .  it  also  permits  the  Government  to  disregard  the 
value  arising  from  this  same  fact  of  riparian  location 
in  compensating  the  owner  when  fast  lands  are 
appropriated.^''  (Emphasis  added) 


That  portion  of  the  above  quotation  which  is  not  empha- 
sized is  well  documented  with  authorities,  while  the 
concluding  and  emphasized  phrase  is  not  supported  by 
authorities  and  is  not  necessary  to  the  decision  of  the 
Court.  That  the  statement  is  dicta  is  shown  by  the  de- 
fining of  the  main  issue  as  follows: 

"*  *  *  The  basic  issue  is  thus  whether  the  respond- 
ent's easement  might  be  found  to  have  value  other 
than  in  connection  with  the  flow  of  the  stream  *  *  *" 
Id.  at  629-630. 


Furthermore,  it  is  important  to  note  that  the  Court 
did  not  overrule  any  prior  authorities  contradictory  to 
the  emphasized  statement.  See,  United  States  v.  Kansas 
City  Life  Ins.  Co.,  339  U.S.  779  (1950)  To  date  the  Su- 
preme Court  has  gone  no  further  than  to  hold  that  a 
riparian  landowner  does  not  have  a  compensable  right 


in  the  flow  of  a  navigable  stream.  United  States  v.  Twin 
City  Power  Co.,  350  U.S.  222,  225-226  (1956). 

We  submit  that  it  is  not  necessary  to  riparian  usage 
to  rely  upon  flow  of  a  stream  and  specifically  it  is  not 
necessary  to  the  use  of  land  for  a  port  site  to  be  con- 
cerned with  whether  or  not  the  water  upon  which  the 
fast  land  abuts  is  in  fact  "flowing."  The  power  dam 
cases  in  which  no  compensation  is  allowed  to  the  owner 
of  fast  lands  above  high  water  level,  Olson  v.  United 
States,  292  U.S.  246  (1933);  United  States  v.  Willow 
River  Power  Co.,  324  U.S.  499  (1945);  United  States  v. 
Chandler-Dunbar  W.P.  Co.,  229  U.S.  51  (1913);  United  ' 
States  V.  Virginia  E.  &  P.  Co.,  supra,  obviously  involve 
"flowing"  streams. 

Although  the  government  need  not  compensate  a 
riparian  owner  for  benefits  attributable  to  the  flow  of 
the  stream,  such  holdings  do  not  conflict  with  Appel- 
lants' position  that  compensation  should  be  paid  for 
their  port  site.  Appellants'  position  is  supported  by  the 
following  statement: 

"The  exception  taken  to  the  inclusion  as  an  i 
element  of  value  of  the  availability  of  these  parcels 
of  land  for  lock  and  canal  purposes  must  be  over- 
ruled. That  this  land  had  a  prospective  value  for  the 
purpose  of  constructing  a  canal  and  lock  parallel 
with  those  in  use  had  passed  beyond  the  region  of  the 
purely  conjectural  or  speculative.  That  one  or  more 
additional  parallel  canals  and  locks  would  be  needed 
to  meet  the  increasing  demands  of  lake  traffic  was 


an  immediate  probability.  This  land  was  the  only 
land  between  the  canals  in  use  and  the  bank  of  the 
river.  Although  it  is  not  proper  to  estimate  land  con- 
demned for  public  purposes  by  the  public  necessities 
or  its  worth  to  the  public  for  such  purpose,  it  is 
proper  to  consider  the  fact  that  the  property  is  so 
situated  that  it  will  piobably  be  desired  and  avail- 
able for  such  purpose."  United  States  v.  Chandler- 
Dunbar  W.P.  Co.,  229  U.S.  51,  76-77  (1913). 


It  is  impossible  to  distinguish  availability  for  lock  and 
canal  purposes  for  which  compensation  was  required 
in  Chandler-Dunbar,  from  availability  for  a  port  site  as 
urged  in  the  case  at  bar. 

To  deny  compensation  for  location  of  Appellants' 
land  on  the  Columbia  River  and  its  availability  and 
adaptability  as  a  port  site  is  to  conclude  that  the  location 
of  land  is  not  to  be  considered  as  a  factor  in  arriving  at 
value.  It  has  long  been  the  established  law  in  cases  not 
dealing  directly  with  fast  lands  that  location  of  the 
property  is  proper  evidence  to  be  admitted  on  valuation 
of  land.  United  States  v.  5  Acres  of  Land,  More  or  Less, 
Situate  in  Town  of  Babylon,  Suffolk  County,  N.Y.,  50  F. 
Supp.  69  (E.D.N.Y.,  1943);  Thatcher  v.  Tennessee  Gas 
Transmission  Co.,  84  F.  Supp.  344  affd.  180  F2d  644  ( 5th 
Cu-.  1950) ;  United  States  v.  585.87  Acres  of  Land,  More 
or  Less,  Osage  County,  Kansas,  210  F.  Supp.  585  (D.  Ka., 
1962);  Gwathmey  v.  United  States,  215  F2d  148   (5th 
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Cir.  1954) .  In  addition  the  Supreme  Court  has  indicated 
that  location  of  lands  may  under  some  circumstances 
give  them  special  value.  United  States  v.  Twin  City 
Power  Co.,  350  U.S.  222  ( 1956) .  The  contention  that  the 
proximity  of  Appellants'  lands  to  the  river  is  improper 
proof  of  value  is  unsupported  by  the  authorities. 

For  the  court  to  deny  such  evidence  is  really  to  deny 
any  evidence  of  the  commercial  value  of  land  along 
the  Columbia  River  although  the  commercial  purpose  is 
not  related  to  the  flow  of  the  river  and  involves  only 
access  to  the  river.  The  unfairness  of  such  a  holding  is 
emphasized  by  the  location  of  the  Pendleton  Grain 
Growers'  Umatilla  elevator  on  the  Columbia  River  as 
exhibited  herein. 

As  has  been  cogently  argued  in  Appellants'  brief, 
even  as  against  the  government,  the  owner  of  fast  lands 
has  access  to  the  river.  (App.  Br.,  pg.  27-33)  This  right 
of  access  is  a  valuable  property  right  entitled  to  com- 
pensation. United  States  v.  Kansas  City  Life  Insurance  • 
Co.,  supra;  United  States  v.  2477.79  Acres  of  Land,  259  ' 
F2d  23  (5th  Cir.  1958);  United  States  v.  River  Rouge 
/mp.  Co.,  269  U.S.  411  (1926). 

III. 

CONCLUSION 

We  have  presented  in  this  brief,  hoping  that  it  will 
be  of  assistance  to  the  Court,  some  additional  reasons 
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ior  admission  of  evidence  of  the  value  of  port  sites  to 
the  owners  of  fast  lands  along  a  navigable  stream.  The 
effect  of  the  denial  of  such  evidence  on  commercial 
enterprises  along  the  Columbia  River  is  obvious.  We 
trust  that  the  Court  will  not  regard  our  selection  of 
this  narrow  discussion  as  an  indication  that  the  other 
points  argued  by  Appellants  are  not  equally  sounds  to 
the  contrary,  we  believe  them  to  be  so  adequately  cov- 
ered in  the  brief  of  Appellants  as  to  require  no  further 
argument  by  us. 

On  the  basis  of  the  foregoing  arguments,  together 
with  the  arguments  advanced  in  Appellants'  brief,  the 
judgment  should  be  reversed. 

Respectfully  submitted, 

COREY,  BYLER  &  REW 
222  S.E.  Dorion 
Pendleton,  Oregon  97801 
276-3331 

GEORGE  W.  MEAD 

1211  Public  Service  Building 
Portland,  Oregon  97204 
228-7686 

Attorneys  for  Pendleton  Grain 
Growers,  Inc. 
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and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  the  applicable  parts  of  said  rules. 
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1964)  12,13 
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28  U.S.C.  Federal  Rules  of  Civil  Procedure: 

Rule  12  44  { 

Rules  Nos.  25,  50(b),  52(b),  59(b),  (d)  and  (e),  60(b)  and 
73(a)  and  (g)  43 

Rule  6  (b)  Enlargement.  When  by  these  rules  or  by  a  notice 
given  thereunder  or  by  order  of  court  an  act  is  required  or 
allowed  to  be  done  at  or  within  a  specified  time,  the  court 
for  cause  shown  may  at  any  time  in  its  discretion  ( 1 )  with 
or  without  motion  or  notice  order  the  period  enlarged  if 
request  therefor  is  made  before  the  expiration  of  the  period 
originally  prescribed  or  as  extended  by  a  previous  order  or 

(2)  upon  motion  made  after  the  expiration  of  the  specified 
period  permit  the  act  to  be  done  where  the  failure  to  act  was 
the  result  of  excusable  neglect;  but  it  may  not  extend  the 
time  for  taking  any  action  under  rules  25,  50(b),  52(b), 
59(b),  (d)  and  (e),  60(b),  and  73(a)  and  (g),  except  to 
the  extent  and  under  the  conditions  stated  in  them.  As 
amended  Dec.  27,  1946,  effective  March  19,  1948 5,  6,  9,  44  i 

Rule  60  (b)  Mistakes;  Inadvertence;  Excusable  Neglect; 
Newly  Discovered  Evidence;  Fraud,  tac.  On  motion  and 
upon  such  terms  as  are  just,  the  court  may  relieve  a  party  or 
his  legal  representative  from  a  final  judgment,  order,  or 
proceeding  for  the  following  reasons:  (1)  mistake,  inadver- 
tence, surprise,  or  excusable  neglect;  (2)  newly  discovered 
evidence  which  by  due  diligence  could  not  have  been  dis- 
covered in  time  to  move  for  a  new  trial  under  Rule  59(b); 

(3)  fraud  (whether  heretofore  denominated  intrinsic  or  ex- 
trinsic, misrepresentation,  or  other  misconduct  of  an  adverse 
party;  (4)  the  judgment  is  void;  (5)  the  judgment  has  been 
satisfied,  released,  or  discharged,  or  a  prior  judgment  upon 
which  it  is  based  has  been  reversed  or  otherwise  vacated,  or 
it  is  no  longer  equitable  that  the  judgment  should  have 
prospective  application;  or  (6)  any  other  reason  justifying 
relief  from  the  operation  of  the  judgment.  The  motion  shall 
be  made  within  a  reasonable  time,  and  for  reasons  (1),  (2), 
and  (3)  not  more  than  one  year  after  the  judgment,  order 
or  proceeding  was  entered  or  taken.  A  motion  under  this 
subdivision  (b)  does  not  affect  the  finality  of  a  judgment 
or  suspend  its  operation.  This  rule  does  not  limit  the  power 
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of  a  court  to  entertain  an  independent  action  to  relieve  a 
party  from  a  judgment,  order,  or  proceeding,  or  to  grant 
relief  to  a  defendant  not  actually  personally  notified  as  pro- 
vided in  Title  28,  U.S.C,  §  1655,  or  to  set  aside  a  judgment 
for  fraud  upon  the  court.  Writs  of  coram  nobis,  coram  vobis, 
audita  querela,  and  bills  of  review  and  bills  in  the  nature  of 
a  bill  of  review,  are  abolished,  and  the  procedure  for  obtain- 
ing any  relief  from  a  judgment  shall  be  by  a  motion  as  pre- 
scribed in  these  rules  or  by  an  independent  action.  As 
amended  Dec.  27,  1946,  effective  March  19,  1948;  Dec.  29, 
1948,  effective  Oct.  20,  1949 5,  6,  9,  44 

Rule  71 A 2,  6,  9,  43,  44,  45,  46,  48 

(a)  Applicability  of  Other  Rules.  The  Rules  of  Civil 
Procedure  for  the  United  States  District  Courts  govern  the 
procedure  for  the  condemnation  of  real  and  personal  prop- 
erty under  the  power  of  eminent  domain,  except  as  other- 
wise provided  in  this  rule. 


(e)  Appearance  or  Answer.  If  a  defendant  has  no  ob- 
jection or  defense  to  the  taking  of  his  property,  he  may 
serve  a  notice  of  appearance  designating  the  property  in 
which  he  claims  to  be  interested.  Thereafter  he  shall  receive 
notice  of  all  proceedings  affecting  it.  If  a  defendant  has  any 
objection  or  defense  to  the  taking  of  his  property,  he  shall 
serve  his  answer  within  20  days  after  the  serving  of  notice 
upon  him.  The  answer  shall  identify  the  property  in  which 
he  claims  to  have  an  interest,  state  the  nature  and  extent 
of  the  interest  claimed,  and  state  all  his  objections  and  de- 
fenses to  the  taking  of  his  property.  A  defendant  waives  all 
defenses  and  objections  not  so  presented,  but  at  the  trial  of 
the  issue  of  just  compensation,  whether  or  not  he  has  pre- 
viously appeared  or  answered,  he  may  present  evidence  as 
to  the  amount  of  the  compensation  to  be  paid  for  his  pro- 
perty, and  he  may  share  in  the  distribution  of  the  award. 
No  other  pleading  or  motion  asserting  any  additional  de- 
fense or  objection  shall  be  allowed. 

33  U.S.C.  §403  (1958): 

The  creation  of  any  obstruction  not  affirmatively  au- 
thorized by  Congress,  to  the  navigable  capacity  of  any  of 
the  waters  of  the  United  States  is  prohibited;  and  it  shall 
not  be  lawful  to  build  or  commence  the  building  of  any 
wharf,  pier,  dolphin,  boom,  weir,  breakwater,  bulkhead. 
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ietty,  or  other  structures  in  any  port,  roadstead,  haven,  har- 
bor, canal,  navigable,  river,  or  other  water  of  the  United 
States,  outside  established  harbor  lines,  or  where  no  harbor 
lines  have  been  established,  except  on  plans  recommended 
by  the  Chief  of  Ejigineers  and  authorized  by  the  Secretary 
of  the  Army;    *    *    * 24^ 

33U.S.C.  §404  (1958): 

Where  it  is  made  manifest  to  the  Secretary  of  the  Army 
that  the  establishment  of  harbor  lines  is  essential  to  the  pres- 
ervation or  protection  of  harbors  he  may,  and  is,  author- 
ized to  cause  such  lines  to  be  established,  beyond  which  no 
piers,  wharves,  bulkheads,  or  other  works  shall  be  extended 
or  deposits  made,  except  under  such  regulations  as  may  be 
prescribed  from  time  to  time  by  him:    *    *    * 24'' 

33  U.S.C.  §  578  (a)  &  (b)   (Supp.  V  1964)   [Pub.  L.  86-645,  74^ 
Stat.  480,  §  108  (a)  &  (b)]: 

(a)  Whenever  the  Secretary  of  the  Army,  upon  the  rec- 
ommendation of  the  Chief  of  Engineers,  determines  that 
notwithstanding  the  provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as  amended,  with  re- 
spect to  disposal  of  surplus  real  property,  (1)  the  develop- 
ment of  public  port  of  industrial  facilities  on  land  which  is 
part  of  a  water  resource  development  project  under  his 
jurisdiction  will  be  in  the  public  interest;  (2)  that  such  de- 
velopment will  not  interfere  with  the  operation  and  main- 
tenance of  the  project;  and  (3)  that  disposition  of  the  prop- 
erty for  these  reasons  under  this  section  will  serve  the 
objectives  of  the  project  within  which  the  land  is  located,  he 
may  convey  the  land  by  quitclaim  deed  to  a  State,  political 
subdivision  thereof,  port  district,  port  authority,  or  other 
body  created  by  the  State  or  through  a  compact  between  two 
or  more  States  for  the  purpose  of  developing  or  encouraging 
the  development  of  such  facilities.    *    *    * 

(b)  Any  conveyance  authorized  by  this  section  shall  be 
made  at  the  fair  market  value  of  the  land,  as  determined 
by  the  Secretary  of  the  Army,  upon  condition  that  the  prop- 
erty shall  be  used  for  one  of  the  purposes  stated  in  the  sub- 
section (a)  of  this  section  only,  and  subject  to  such  other 
conditions,  reservations  or  restrictions  as  the  Secretary  may 
determine  to  be  necessary  for  the  development,  mainte- 
nance, or  operation  of  the  project  or  otherwise  in  the  public 
interest 48 
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33U.S.C.  §595  (1958): 

In  all  cases  where  private  property  shall  be  taken  by  the 
United  States  for  the  public  use  in  connection  with  any  im- 
provement of  rivers,  harbors,  canals,  or  waterways  of  the 
United  States,  and  in  all  condemnation  proceedings  by  the 
United  States  to  acquire  lands  or  easements  for  such  im- 
provements, where  a  part  only  of  any  such  parcel,  lot,  or 
tract  of  land  shall  be  taken,  the  jury  or  other  tribunal 
awarding  the  just  compensation  or  assessing  the  damages 
to  the  owner,  whether  for  the  value  of  the  part  taken  or  for 
any  injury  to  the  part  not  taken,  shall  take  into  considera- 
tion by  way  of  reducing  the  amount  of  compensation  or 
damages  any  special  and  direct  benefits  to  the  remainder 
arising  from  the  improvement,  and  shall  render  their  award 
or  verdict  accordingly  31 

33U.S.C.  §  701-1  (b)  (1958): 

(b)  The  use  for  navigation,  in  connection  with  the 
operation  and  maintenance  of  such  works  herein  author- 
ized for  construction,  of  waters  arising  in  States  lying 
wholly  or  partly  west  of  the  ninety-eighth  meridian  shall 
be  only  such  use  as  does  not  conflict  with  any  beneficial 
consumptive  use,  present  or  future,  in  States  lying  wholly 
or  partly  west  of  the  ninety-eighth  meridian,  of  such  waters 
for  domestic,  municipal,  stock  water,  irrigation,  mining  or 
industrial  purposes 37 

40U.S.C.  §  248a  (1958): 

In  any  proceeding  in  any  court  of  the  United  States 
outside  the  District  of  Columbia  which  has  been  or  may  be 
instituted  by  and  in  the  name  of  and  under  the  authority 
of  the  United  States  for  the  acquisition  of  any  land  or  ease- 
ment or  right  of  way  in  land  for  the  public  use,  the  peti- 
tioner may  file  in  the  cause,  with  the  petition  or  at  any  time 
before  judgment,  a  declaration  of  taking  signed  by  the  au- 
thority empowered  by  law  to  acquire  the  lands  described  in 
the  petition,  declaring  that  said  lands  are  thereby  taken  for 
the  use  of  the  United  States.   *   *   * 4,  47 

43  U.S.C.  §  1301  (a)  &  (e)   (1958): 

When  used  in  this  chapter — 

( a )   The  term  "lands  beneath  navigable  waters ' '  means — 

(1)   all  lands  within  the  boundaries  of  each  of  the 
respective  States  which  are  covered  by  non-tidal  waters 
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that  were  navigable  under  the  laws  of  the  United  States 
at  time  such  State  became  a  member  of  the  Union,  or 
acquired  sovereignty  over  such  lands  and  waters  there- 
after, up  to  the  ordinary  high  water  mark  as  heretofore 
or  hereafter  modified  by  accretion, erosion, and  reliction; 

(2)  all  lands  permanently  or  periodically  covered 
by  tidal  waters  up  to  but  not  above  the  line  of  mean  high 
tide  and  seaward  to  a  line  three  geographical  miles  dis- 
tant from  the  coast  line  of  each  such  State  and  to  the 
boundary  line  of  each  such  State  where  in  any  case  such 
boundary  as  it  existed  at  the  time  such  State  became  a 
member  of  the  Union,  or  as  heretofore  approved  by  Con- 
gress, extends  seaward  (or  into  the  Gulf  of  Mexico) 
beyond  three  geographical  miles,  and 

(3)  all  filled  in,  made,  or  reclaimed  lands  which 
formerly  were  lands  beneath  navigable  waters,  as  here- 
inabove defined;    ♦    *    * 

(e)  The  term  "natural  resources"  includes,  without  lim- 
iting the  generality  thereof,  oil,  gas,  and  all  other  minerals, 
and  fish,  shrimp,  oysters,  clams,  crabs,  lobsters,  sponges, 
kelp,  and  other  marine  animal  and  plant  life  but  does  not 
include  water  power,  or  the  use  of  water  for  the  production 
of  power;  19,  38,  40 

43  U.S.C.  §  1311  (a),  (d)  &  (e)  (1958): 

(a)  It  is  determined  and  declared  to  be  in  the  public 
interest  that  ( 1 )  title  to  and  ownership  of  tht  lands  beneath 
navigable  waters  within  the  boundaries  of  the  respective 
States,  and  the  natural  resources  within  such  lands  and 
waters,  and  (a)  the  right  and  power  to  manage,  administer, 
lease,  develop,  and  use  the  said  lands  and  natural  resources 
all  in  accordance  with  the  applicable  State  law  be,  and  they 
are,  subject  to  the  provisions  hereof,  recognized,  confirmed, 
established,  and  vested  in  and  assigned  to  the  respective 
States  or  the  persons  who  were  on  June  5,  1950,  entitled 
thereto  under  the  law  of  the  respective  States  in  which  the 
land  is  located  and  the  respective  grantees,  lessees,  or  suc- 
cessors in  interest  thereof;    *    *    * 

(d)  Nothing  in  this  chapter  shall  affect  the  use,  develop- 
ment, improvement,  or  control  by  or  under  the  constitu- 
tional authority  of  the  United  States  of  said  lands  and 
waters  for  the  purposes  of  navigation  or  flood  control  or  the 
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production  of  power,  or  be  construed  as  the  release  or  relin- 
quishment of  any  rights  of  the  United  States  arising  under 
the  constitutional  authority  of  Congress  to  regulate  or  im- 
prove navigation,  or  to  provide  for  flood  control,  or  the  pro- 
duction of  power; 

(e)  Nothing  in  this  chapter  shall  be  construed  as  affect- 
ing or  intended  to  affect  or  in  any  way  interfere  with  or 
modify  the  laws  of  the  States  which  lie  wholly  or  in  part 
westward  of  the  ninety-eighth  meridian,  relating  to  the 
ownership  and  control  of  ground  and  surface  waters;  and 
the  control,  appropriation,  use,  and  distribution  of  such 
waters  shall  continue  to  be  in  accordance  with  the  laws  of 
such  states 37,  38,  39 

43U.S.C.  §  1314  (a)  (1958): 

(a)  The  United  States  retains  all  its  navigational  ser- 
vitude and  rights  in  and  powers  of  regulation  and  control 
of  said  lands  and  navigable  waters  for  the  constitutional 
purposes  of  commerce,  navigation,  national  defense,  and 
international  affairs,  all  of  which  shall  be  paramount  to, 
but  shall  not  be  deemed  to  include,  proprietary  rights  of 
ownership,  or  the  rights  of  management,  administration, 
leasing,  use,  and  development  of  the  lands  and  natural  re- 
sources which  are  specifically  recognized,  confirmed,  estab- 
lished, and  vested  in  and  assigned  to  the  respective  States 
and  others  by  section  1311  of  this  title 39 


OTHER  CITATIONS 

Bickel,  The  Supreme  Court,  1960  Term,  75  Harv.  L.  Rev.  41 
(1961)  21,22 

Fairman,  The  Supreme  Court,  1955  Term,  70  Harv.  L.  Rev. 
83  (1961 )  19,  20,  21,  28,  29 

Note,  Compensable  Value  "Taking"  of  Dam  Sites,  14  Stan. 
L.  Rev.  800  (1962)  21 
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BRIEF  FOR  APPELLANT 


On  Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon 


JURISDICTION 

Jurisdiction  of  this  Appeal  is  founded  on  28  U.S.C. 
>  1291  (1958)  wherein  it  is  provided: 

The  courts  of  appeals  shall  have  jurisdiction  of 
appeals  from  all  final  decisions  of  the  district  courts 
of  the  United  States,  except  where  a  direct  review 
may  be  had  in  the  Supreme  Court. 

F 

The  opinions  of  the  District  Court  are  unreported, 
rhey  are  found  in  the  Record,  at  22,  35,  38  and  68. 

Notice  of  appeal  was  filed  and  the  appeal  w^as  docket- 
sd  in  this  Court.  Record  at  69,  74  et  seq. 


QUESTIONS  PRESENTED 

I,  Whether  the  constitutional  requirement  of  full! 
market  value  in  the  highest  and  best  use  of  condemned 
uplands  may  be  diminished  by  the  navigation  power  so 
as  to  require  less  than  full  compensation? 

A.  Whether  the  location  of  lands  next  to  water  musti 
be  disregarded  to  comply  with  the  rule  that  power  site 
value  of  lands  and  flow  value  of  water  must  be  disre- 
garded in  condemnation? 

B.  Whether,  assuming  the  power  to  deny  compen- 
sation, policy  is  found  in  Acts  of  Congress  indicating 
that  full  compensation  is  to  be  paid? 

II.  Whether  Rule  71 A  of  the  Federal  Rules  of  Civil 
Procedure  stands  alone  to  prescribe  procedure  for  con- 
demnation cases,  without  regard  to  the  provisions  of 
the  other  Rules  allowing  extensions  of  time  for  excusable 
neglect? 

STATEMENT  OF  FACTS 

Appellants  own  lands  on  the  Columbia  River  at  the 
site  of  the  historic  Castle  Rock  Landing.  This  land  is  and 
has  been  through  past  years  bordered  by  high  water, 
sufficient  to  permit  navigation  close  to  the  shore.  (Rec- 
ord, hereinafter  R.,  at  54)  The  location  is  upriver  from 
the  John  Day  Dam,  under  construction;  it  now  forms 


a  part  of  the  "Boardman  Space  Age  Park,"  an  industrial 
development  project  of  the  State  of  Oregon. 

The  State  of  Oregon  began  seeking  lands  for  this 
project  when  it  learned,  about  six  years  ago,  that  a 
major  aeronautical  company  might  be  induced  to  locate 
a  testing  operation  in  Eastern  Oregon.  (R.  at  49).  The 
state  commenced  a  site  search  which  culminated  in  the 
negotiation  of  a  lease  and  option  to  purchase  the  Ap- 
pellants' lands  (R.  at  50.)  The  option  price  was  approxi- 
mately $35,840.  (Computed  from  R.  at  56,  57.) 

The  option  was  relinquished  when  the  state  found  it 
could  acquire  the  land  through  the  use  of  the  federal 
power  of  eminent  domain,  in  connection  with  construc- 
tion of  the  John  Day  Dam.  Meanwhile,  Oregon  had  ar- 
ranged with  the  federal  government  an  exchange  of 
the  Boardman  bombing  range,  the  bulk  of  the  "Space 
Age  Park"  for  state-owned  lands  elsewhere  in  the  state. 

Before  Oregon  acquired  the  tract  desired  for  the  de- 
velopment project,  it  had  already  made  a  lease  (on  July 
2,  1963)  of  the  property  described  in  the  federal  govern- 
ment's quitclaim  deed.  (R.  at  58-65.)  The  lease,  but  not 
the  appendices  thereto,  is  set  forth  in  full  in  Appendix  A 
of  this  Brief.  The  lease  payment  is  $60,000  per  year. 
(Appendix  A  at  66)  Oregon  paid  $17,500  for  the  prop- 
erty, according  to  the  federal  deed  of  Sept.  25,  1963. 
(R.  at  58,  64.) 


On  August  13,  1963,  the  United  States  Government 
filed  a  declaration  of  taking  in  condemnation  of  certain 
lands  situated  along  the  Columbia  River  south  shore, 
in  the  State  of  Oregon.  (R.  at  10.)  Title  was  claimed 
under  the  provisions  of  40  U.S.C.  §  258a  (1958),  which 
provides  that  the  declaration  of  taking  must  declare  that 
"lands  are  thereby  taken  for  the  use  of  the  United 
States."  The  Government  failed  to  use  the  statutory 
language. 

Notice  of  the  taking  w^hich  specified  the  20  day  pe- 
riod for  answer  designated  by  the  Federal  Rules  of  Civil 
Procedm-e  was  served  on  the  Appellants.  Appellants 
filed  a  notice  of  appearance,  contesting  the  amount  of 
proposed  compensation.  (R.  at  28.)  It  had  not  at  this 
point  become  apparent  to  Appellants  that  grounds  ex- 
isted for  challenging  the  authority  of  the  government 
to  take  the  land.  The  initial  appearance  on  behalf  of 
Appellants  was  made  by  the  firm  of  Mahoney  &  Abrams, 
of  Heppner,  Oregon.  Subsequently  consultation  was  had 
with  the  firm  of  Dusenbery,  Martin,  Beatty  and  Parks, 
in  Portland,  Oregon.  Because  of  circumstances  beyond 
the  control  of  Appellants,  consultation  was  after  the  20 
day  period  allowed  by  the  Rule  for  making  objection  to 
the  validity  of  the  taking. 


Within  39  days  of  receipt  of  the  Notice  of  Taking. 
Appellants  filed  a  Motion  to  Amend  the  Notice  of  Ap- 


« 
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pearance,  relying  on  the  "excusable  neglect"  provisions 
of  Fed.  R.  Civ.  Proc.  6(b)  and  60(b),  accompanied  by 
an  affidavit  reciting  the  facts  stated  above,  and  accom- 
panied by  a  memorandum  with  Supplemental  Points 
and  Authorities  specifying  the  grounds  of  objection  to 
the  taking  which  Appellant  sought  to  raise  in  its  Answer 
(R.  at  31.)  The  government,  as  Plaintiff,  and  through 
the  Acting  United  States  Attorney,  Sidney  Lezak,  and 
Assistant  United  States  Attorney  Joseph  E.  Buley,  filed 
a  Memorandum  in  Opposition  to  Motion  to  Amend 
which  generally  stated  that  Rule  71 A  alone  was  applic- 
able to  the  filing  of  an  answer  in  a  condemnation  case, 
but  concluded  with  the  statement: 

It  is  the  government's  view  that  the  affidavit  on  file 
in  support  of  the  motion  does  show  circumstances 
which  in  justice  to  the  defendants  should  allow  them 
to  now  file  an  answer  after  the  twenty  days  from 
the  service  have  elapsed. 


Apparently  the  government's  position  was  that  le- 
gally there  was  no  requirement  that  the  Defendants- 
Appellants  be  allowed  to  amend  but  that  justice  in  the 
particular  case  would  be  served  by  allowing  the  amend- 
ment. The  government's  Memorandum  in  Opposition 
took  no  position  on  the  question  of  detrimental  reliance 
by  the  Government  on  lack  of  opposition  within  the 
twenty  day  period,  and  indeed  made  no  reference  to  the 


fact  that  the  Government  deeded  part  of  the  land  in 
question  to  the  State  of  Oregon  two  days  before  Defend- 
ant-Appellants filed  their  motion  to  amend.  On  October 
16,  1963,  the  Honorable  John  F.  Kilkenny,  Judge  of  the 
United  States  District  Court  for  the  District  of  Oregon, 
entered  an  order  denying  Appellants'  Motion  to  Amend, 
on  the  ground  that  (1)  Fed.  R.  Civ.  Proc.  71 A  (e),  con 
cerning  eminent  domain  takings,  is  not  subject  to  the 
general  authority  for  discretionary  extensions  of  time 
contained  in  Fed.  R.  Civ.  Proc.  6  (b)  and  60  (b);  and 
(2)  that  even  if  those  Rules  apply,  discretion  demanded 
denial  of  the  Motion  in  this  case  because  a  portion  ol 
the  land  in  question  had  been  deeded  by  the  Secre 
tary  of  the  Army  to  the  State  of  Oregon  two  dayj 
prior  to  the  filing  of  Appellants'  Motion  to  Amend. 
(R.  35-37.) 

The  highest  and  best  possible  use  of  the  lands  taken 
from  Appellants  was  as  a  port  site.  Generally  private 
port  site  land  is  not  readily  available  along  the  Co- 
lumbia River — land  otherwise  suitable  for  ports  is  either 
owned  by  the  Government  or  blocked  from  land  access 
through  the  tracks  of  the  Union  Pacific  Railroad  on  the 
Oregon  shore,  and  the  Seattle,  Portland  and  Spokane 
Railroad  on  the  Washington  shore.  Appellants'  lands, 
however,  were  and  are  accessible  from  land  and  suitable 
for  use  as  a  port,  whether  or  not  the  John  Day  Dam, 
under  construction  in  the  area  of  Appellants'  lands, 


vas  ever  built.  The  lands  border  the  high  water  line 
)f  the  Columbia  River  for  a  substantial  distance  in  an 
irea  with  sufficient  deep  water  so  that  they  were  and 
low  are  suitable  for  use  as  a  port.  (R.  at  54) 

Appellants  sought  to  establish  this  fact  and  the  re- 
ultant  value  of  the  land  in  its  highest  and  best  use  as  a 
)ort  site,  at  the  trial  on  compensation.  But  it  was  ruled 
)y  the  Honorable  John  F.  Kilkenny,  Judge  of  the  United 
States  District  Court  for  the  District  of  Oregon,  in  ad- 
'■ance  of  trial,  that  the  value  of  the  lands  as  a  port  site 
vas  not  a  compensable  interest  because  it  was  subject 

0  the  overriding  navigational  servitude  in  the  United 
Itates.  (R.  at  38-39) 

SUMMARY  OF  ARGUMENT 

It  is  clear  that  the  Government  may  act  as  it  chooses 
vithin  the  bed  of  a  stream,  when  it  acts  under  its  power 
>ver  navigation,  without  the  requirement  of  paying  for 
onsequential  damage  to  uplands.  It  is  also  clear  that 
iplands,  when  condemned,  may  not  be  valued  for  use  as 

1  power  dam  site,  even  though  this  be  the  highest  and 
)est  use  of  the  lands.  But  it  is  unreal  and  not  required 
)y  the  power  site  doctrine  to  value  lands  as  though  they 
vere  located  away  from  water  when  in  fact  they  are 
ocated  on  water  and  have  value  as  a  port  site.  An  im- 
)ortant  distinction  in  the  Government  power  is  found  in 
he  degree  of  statutory  control  over  power  dam  con- 
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struction,  compared  to  the  degree  of  control  over  port 
development.  Affirmative  findings  are  necessary  for  thd 
power  dam  development,  and  even  then  a  license  h 
granted  subject  to  many  conditions.  But  only  a  finding 
that  an  obstruction  to  navigation  will  be  created  is  suf 
ficient  to  deny  the  right  which  the  riparian  ownei 
otherwise  has  to  use  his  lands  as  a  port  site. 

The  power  site  cases  have  distinguished  value  aj 
between  private  persons  from  the  value  as  between  the) 
Government  and  the  private  owner.  But  in  the  case  oi 
port  site  development,  the  Supreme  Court  has  held  thai 
as  between  the  Government  and  the  private  ripariar 
owner,  the  right  to  use  lands  adjoining  a  river  as  a  porl 
site  does  have  value,  even  though  the  Government  could 
diminish  the  value  by  a  proper  exercise  of  the  naviga- 
tion power.  The  point  is  that  the  Government  has  nol 
used  its  navigation  power  to  diminish  the  fair  markel 
value  in  a  non-compensable  fashion.  Rather  it  has  taker 
the  whole  property  at  its  undiminished  value. 

Additional  support  in  favor  of  full  compensation 
here  is  found  in  the  congressionally  declared  watei 
policy  for  the  western  states,  granting  more  rights  tc 
western  riparian  owners  than  is  otherwise  the  case. 
And  further,  policy  is  found  in  the  Submerged  Lands 
Act  which,  though  reserving  the  navigation  power, 
grants  all  rights  of  development  of  lands  to  the  states  or 


the  private  owner  claiming  through  the  state,  excluding 
only  the  power  site  value.  The  fair  implication  from  this 
is  that  port  site  value  is  not  excluded,  but  rather  is 
confirmed  in  the  private  owner,  subject  only  to  navi- 
gation power  exercise. 

Condemnation  proceedings  in  this  case  were  con- 
ducted subject  to  Fed.  R.  Civ.  Proc.  71  A.  That  Rule 
makes  all  the  rest  of  the  Rules  applicable  to  a  condemna- 
tion case,  except  at  the  point  of  a  conflict.  Fed.  R.  Civ. 
Proc.  60  (b)  and  6  (b)  both  allow  extensions  of  time, 
jven  after  prescribed  time  has  lapsed,  upon  a  showing 
>f  excusable  neglect.  While  these  rules,  read  together, 
'equire  the  judge  to  consider  the  merits  of  granting  an 
extension  of  time,  the  District  Judge  ruled  that  the  pro- 
visions of  Rule  71 A  stand  alone,  and  did  not  consider 
;he  merits  of  Appellants'  request  for  extension  of  time. 

ARGUMENT 

I.  The  constitutional  requirement  of  full  market  value 
n  the  highest  and  best  use  of  condemned  uplands  may  not 
)e  diminished  by  the  navigation  power  to  make  compensa- 
ion  less  than  full. 

A.  The  location  of  lands  next  to  v\^ater  need  not  be  dis- 
egarded  in  order  to  comply  with  the  rule  that  power  site 
falue  of  lands  and  flow  value  of  water  are  to  be  disre- 
garded in  condemnation. 
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FIFTH  AMENDMENT  just  compensation  for  water- 
front property  is  the  pidmary  point  of  this  case.  The 
government  urges  that  two  relatively  recent  Supreme 
Court  decisions,  United  States  v.  Virginia  Elec.  Power 
Co.  fVepcoJ,  365  U.S.  624  (1961) ;  United  States  v.  Twin 
City  Power  Co.,  350  U.S.  222  (1956),  bar  full  compensa-i 
tion  here. 

Justice  Douglas  has  described  the  problem: 

Basically  the  problem  in  this  case  is  to  locate  a 
workable  and  reasonable  boundary  between  Con- 
gress' power  to  control  navigation  in  the  public  in- 
terest and  the  rights  of  landowners  adjacent  to 
navigable  streams  and  their  tributaries  to  compensa- 
tion for  injuries  flowing  from  the  exercise  of  that 
power.  The  Constitution  does  not  require  compensa- 
tion for  all  injuries  inflicted  by  the  exercise  of  Con- 
gress' power.  Neither  is  the  power  unlimited.  The 
line  therefore  must  be  di'awn  in  accommodation  of 
the  two  interests. 


United  States  v.  Kansas  City  Life  Ins.  Co.,  339  U.S. 
799,  812,  813  (1950)   (dissenting  opinion). 

The  reason  why  boundary  location  is  becoming  more 
acute  is  explained  in  part  by  Chief  Judge  Hutcheson  of 
the  Fifth  Circuit: 

This  is  a  period  of  great  governmental  expansion, i 
with  enormously  stepped  up  numbers  of  takings  of 
private  property  for  public  use  by  expropriation,  a 
streamlining  of  the  procedures  for  taking,  and,  be- 
cause  familiarity   breeds   contempt,   a   consequenti 
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growing  and,  therefore  alarming  attitude  of  com- 
placency, instead  of  viewing  with  alarm,  with  which 
government  and  public  alike  look  upon  the  exertion 
of  the  power  of  eminent  domain  by  which  all  that  a 
man  has  can  be  taken  from  him  by  force.  [Footnote 
omitted.  ] 


Slattery  Co.  v.  United  States,  231  F.2d  37,  41-42 
(5th  Cir.  1956),  That  case  involved  an  appeal  by  con- 
demnees  from  a  District  Court  judgment  based  on  ap- 
praisal of  the  land  by  appointed  Commissioners.  The 
Fifth  Circuit  reversed  because  the  Commission  had  not 
made  proper  findings. 

Since  the  case  is  one  of  a  taking  for  a  navigational 
purpose,  we  start  with  the  proposition  that  the  Federal 
Government  has  almost  absolute  power  over  navigation 
and  navigable  waters,  including  the  Columbia  River, 
through  the  constitutional  power  over  interstate  and 
foreign  commerce. 

But  the  extent  of  power  claimed  by  the  Government 
in  the  present  case  is  not  generally  available  under  the 
commerce  clause. 

It  is  not  the  broad  constitutional  power  to  regu- 
late commerce,  but  rather  the  servitude  derived  from 
that  power  and  narrower  in  scope,  that  frees  the 
Government  from  liability  in  these  cases.  When  the 
Government  exercises  this  servitude,  it  is  exercising 
its  paramount  power  in  the  interest  of  navigation, 
rather  than  taking  the  private  property  of  anyone. 
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United  States  v.  Kansas  City  Life  Ins.  Co.,  339  U.S. 
799,808  (1950). 

The  "classic  description"  (Vepco,  supra,  at  628)  ofi 
the  scope  of  the  power  is  found  in  United  State  v.  Chi-' 
cago,  M.  St.  P.  &  P.R.R.,  312  U.S.  592,  596-97  ( 1941 ) : 

The  dominant  power  of  the  federal  government,! 
as  has  been  repeatedly  held,  extends  to  the  entire 
bed  of  a  stream,  which  includes  the  lands  below 
ordinary  high-water  mark.  The  exercise  of  the  power 
within  these  limits  is  not  an  invasion  of  any  private 
property  right  in  such  lands  for  which  the  United 
States  must  take  compensation.  [Citations  omitted.] 
The  damage  sustained  results  not  from  a  taking  of 
the  riparian  owner's  property  in  the  stream  bed,  but 
from  the  lawful  exercise  of  a  power  to  which  that 
property  has  always  been  subject. 


It  must  be  noted  that  even  within  these  limits, 
the  exercise  of  the  power  must  be  in  furtherance  of  the 
purpose  for  which  the  power  exists,  that  is,  in  further- 
ance of  navigation.  International  Paper  Co.  v.  Unitedi 
States,  282  U.S.  399  (1931)^  United  States  v.  50  Foot 
Right  of  Way,  337  F.2d  956  (3d  Cir.  1964) .  The  very  case 
which  set  forth  most  clearly  the  rights  of  the  Govern- 
ment to  act  in  furtherance  of  navigation  without  pay- 
ment of  compensation  to  those  previously  occupying 
the  bed  of  a  navigable  sti'eam,  and  upon  which  Twin 
City  Power,  supra,  and  Virginia  Elec.  &  Power  Co., 
supra,  is  strongly  base  reaffirmed  that  the  legal  title  to 
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the  bed  of  the  stream  is  either  in  the  state  or  the  riparian 
owners,  depending  upon  state  law.  United  States  v. 
Chandler-Dunbar  Water  Power  Co.,  229  U.S.  53(1913). 

International  Paper,  supra,  awarded  compensation 
For  the  exact  value  for  which  Chandler-Dunbar  denied 
:ompensation,  the  value  in  the  flow  of  the  stream.  The 
reason  was  that  International's  rights  to  the  water  under 
Mew  York  law  were  curtailed  by  the  federal  government 
in  a  taking  under  the  war  powers,  and  not  under  the 
lavigation  power.  The  Court  commented,  in  denying 
the  government's  argument  that  the  water  right  was  a 
nere  revocable  license,  that  "the  Secretary  of  War  did 
lot  attempt  to  pervert  the  powers  given  to  him  in  the 
nterest  of  navigation  and  international  duties  to  such  an 
md."/rf.  at407. 

The  50  Foot  Right  of  Way  case,  supra,  involved  lands 
Detween  high  and  low  water  mark  over  which  a  pipeline 
liad  been  built  during  World  War  II,  under  war  powers, 
rhe  lands  between  high  and  low  water  are  absolutely 
subject  to  federal  control  for  navigational  purposes. 
United  States  v.  Chicago,  M.  St.  P.  &  P.R.R.,  312  U.S.  592 
[1941 ),  but  the  pipeline  taking  had  not  recited,  nor  did 
Jie  statutory  authority  refer  to,  the  navigation  power, 
rhe  Third  Circuit  awarded  compensation  to  the  riparian 
)wner  of  the  lands  between  high  and  low  water  since 
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his  title  was  limited  only  by  the  navigational  servitude, 
which  was  not  applicable. 

The  extent  of  the  riparian  owner's  right  in  his  lands! 
was  described  in  Scranton  v.  Wheeler,  179  U.S.  141,  163 
(1900): 

Whatever  the  nature  of  the  interest  of  a  riparian 
owner  in  the  submerged  lands  in  front  of  his  upland 
bordering  on  a  public  navigable  river,  his  title  is 
not  as  full  and  complete  as  his  title  to  fast  land  which 
has  no  direct  connection  with  the  navigation  of  such 
water.  It  is  a  qualified  title,  a  bare  technical  title, 
not  at  his  absolute  disposal,  as  is  his  upland,  but  to  be 
held  at  all  time  subordinate  to  such  use  of  the  sub- 
merged lands  and  of  the  waters  flowing  over  them 
as  may  be  consistent  with  or  demanded  by  the  public 
right  of  navigation. 


There  is  no  doubt  that  proper  government  exercise 
of  the  navigational  servitude  within  the  bed  of  the 
stream  may  cause  real  economic  loss  to  a  riparian  own- 
er. This  is  not  taking  within  the  meaning  of  the  fifth 
amendment  because  the  damage  is  consequential.  Simi- 
larly government  action  within  the  bed  of  a  stream,  un- 
der its  navigation  power,  may  diminish  riparian  rights 
inherent  in  ownership  of  uplands  or  fast  lands  withoul 
the  necessity  for  compensation  because  there  has  been 
no  taking.  See,  e.g..  United  States  v.  Commodore  Parh 
324  U.S.  386  (1945);  Greenleaf -Johnson  Lumber  Co.  v. 
Garrison,  237  U.S.  251  ( 1915 ) ;  Scranton  v.  Wheeler,  176 
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U.  S.  141  (1900) ,  Gibson  v.  United  States,  166  U.S.  269 
(1897). 

Each  of  those  cases  involved  damage  to  uplands 
caused  by  navigational  improvement  within  the  bed 
af  the  stream.  In  both  Scranton  and  Gibson  the  prop- 
srty  of  the  riparian  owner  was  made  less  valuable  when 
the  Government  constructed  docks  and  wharves  which 
blocked  convenient  access  from  the  uplands  to  the  navi- 
gable waters.  Greenleaf-Johnson  Lumber  Co.  owned  a 
iock  which  had  been  lawful,  but  was  ordered  destroyed 
ivithout  compensation  when  the  harbor  line  was  moved 
back.  In  Commodore  Park  material  dredged  from  a  bay 
ivas  deposited  in  and  across  a  small  navigable  stream 
which  fronted  the  claimant's  property.  Residential  prop- 
erty had  its  navigable  water  destroyed;  this  fresh  tidal 
Jtream  was  turned  into  a  stagnant  pool,  with  conse- 
ijuent  reduction  in  value  of  the  land.  But  in  each  of  the 
:ases  there  was  no  taking,  the  injuries  were  consequen- 
tial resulting  from  exercise  of  the  navigational  servitude 
'vithin  the  navigable  waters,  and  compensation  was  not 
constitutionally  due. 

As  a  result  of  this  power  over  navigation,  there  is 
no  private  right  in  the  flow  of  a  stream — i.e.,  in  the 
water  power  inherent  in  the  flow  of  the  stream.  United 
States  V.  Chandler-Dunbar  Water  Power  Co.,  229  U.S. 
53   (1913).  There  the  power  company  had  structures 
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required  for  its  hydro-electric  generating  capacity  lo-i 
cated  within  the  bed  of  the  stream.  The  structures  were^ 
ordered  removed;  the  Court  denied  compensation  for 
the  value  in  energy  of  the  flow  of  the  St.  Mary's  River, 
in  which  they  were  located,  or  for  the  value  of  the^ 
structures  themselves.  In  addition  to  the  general  prin- 
ciple of  the  navigable  servitude  which  permitted  this 
order  of  removal  without  compensation,  the  permits 
allowing  the  structures  were  expressly  made  revocable 
with  or  without  cause  by  the  Secretary  of  War. 

Chandler-Dunbar  was  the  leading  case  on  the  subject 
until  United  States  v.  Twin  City  Power  Co.,  350  U.S.  222. 
(1956)  was  decided.  The  power  company  had  assembled 
much  of  the  land  needed  to  construct  a  hydroelectric 
power  project  on  the  Savannah  River.  Permission  of 
the  Secretary  of  War  and  licenses  from  the  Federal 
Power  Commission  had  been  obtained,  but  the  licenses 
were  allowed  to  lapse,  and  reinstatement  was  not  sought 
until  after  the  United  States  had  determined  to  build 
the  project  itself.  Compensation  was  sought  and  denied, 
for  the  value  of  the  uplands  as  a  site  for  the  dam.  Justice 
Douglas,  speaking  for  the  Court,  said: 

It  is  argued  however,  that  the  special  water- 
rights  value  should  be  awarded  the  owners  of  this 
land  since  it  lies  not  in  the  bed  of  the  river  nor 
below  high  water  but  above  and  beyond  the  ordi- 
nary high-water  mark.  An  effort  is  made  by  this 
argument  to  establish  that  this  private  land  is  not 
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burdened  with  the  Government's  servitude.  The 
flaw  in  that  reasoning  is  that  the  landowner  here 
seeks  a  value  in  the  flow  of  the  stream,  a  value  that 
inheres  in  the  Government's  servitude  and  one  that 
under  our  decisions  the  Government  can  grant  or 
withhold  as  it  chooses.  It  is  no  answer  to  say  that 
pajrment  is  sought  only  for  location  value  of  the  fast 
lands.  That  special  location  value  is  due  to  the  flow 
of  the  stream;  and  if  the  United  States  were  required 
to  pay  the  judgments  below,  it  would  be  compen- 
sating the  landowner  for  the  increment  of  value 
added  to  the  fast  lands  if  the  flow  of  the  stream  were 
taken  into  account. 

That  is  illustrated  by  United  States  v.  Chandler- 
Dunbar  Water  Power  Co.  [citation  omitted],  the 
case  that  controls  this  one. 


350  U.S.  at  225-26. 

The  next  and  most  recent  significant  opinion  by  the 
Supreme  Court  in  this  area  is  United  States  v.  Virginia 
Elec.  &  Power  Co.  fVepcoJ,  365  U.S.  624  (1960).  A 
flowage  easement  over  fast  lands  which  Vepco  had  ac- 
quired in  anticipation  of  building  a  private  dam  was 
taken.  The  sole  question  was  compensation;  the  ease- 
ment was  indisputably  property.  But  the  Government 
(and  a  dissent  by  Justices  Whittaker  and  Black  and 
Chief  Justice  Warren,  365  U.S.  at  638)  urged  that  the 
anly  value  which  this  flowage  easement  had  was  in 
conjunction  with  a  private  exercise  of  a  I'ight  to  back 
up  waters  and  flow  them  over  the  lands  subject  to  the 
easement,  a  value  which  the  Government  had  termi- 
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nated.  The  majority,  however,  found  that  the  easement 
had  "destructive  value"  in  the  rights  which  the  ease- 
ment gave  Vepco  as  against  the  owner  of  the  subservient' 
fee.  Id.  at  630.  The  owner  of  the  subservient  fee  had 
conveyed  the  fee  to  the  government  for  $1.  The  Court 
was  obviously  struck  by  the  manifest  injustice  were  the 
government's  position  adopted:  "  [ C ]  ompensation  could 
be  denied  the  fee  owner  because  he  had  already  con- 
veyed the  flowage  easement  [citation  omitted],  and 
denied  the  owner  of  the  easement  because  it  was  value- 
less against  condemnation  by  the  United  States.  The 
Government  would  thus  destroy  the  entire  property  in- 
terest in  fast  lands  without  compensation."  Id.  at  631. 

The  dissent  answered  this  by  contending:  "the  law 
requires  us  to  say:  Exactly  so."  Id.  at  643. 

Twin  City  was  a  strong  re-affirmation  of  Chandler- 
Dunbar.  But  while  that  case  denied  value  for  water 
power,  it  granted  location  value  to  lands  adjacent  to  the 
St.  Mary's  River  which  were  taken  for  lock  and  canal 
purposes.  The  Twin  City  dissent,  350  U.S.  at  229  (four 
justices),  cited  particularly  the  lock  and  canal  lands 
award  in  Chandler-Dunbar,  concluding  that  the  ma- 
jority opinion  "extend [s]  the  Government's  navigation 
servitude  far  above  and  beyond  the  high-water  mark 
.   .   ."  350  U.S.  at  245. 

After  reading  the  Twin  City  dissent,  one  writer  has 
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:oncluded  that  the  portion  of  Chandler -Dunbar  dealing 
m\h  value  for  lock  and  canal  purposes  was  overruled 
mb  silentio  by  the  majority  opinion.  Fairman,  The  Su- 
preme Court,  1955  Term,  70  Harv.  L.  Rev.  83,  131,  132 
(1956).  But  Fairman  did  not  mention,  and  his  conclu- 
)ion  does  not  seem  to  give  any  effect  to,  a  footnote  on 
:anal  and  lock  lands  in  the  Twin  City  majority  opinion. 
550  U.S.  at  n.  1,  226.  The  Twin  City  footnote  explained 
he  lock  and  canal  award: 

It  may  be  that  the  Court  was  influenced  by  the  fact 
that,  on  the  special  facts  of  the  case,  the  use  of  the 
land  for  canals  and  locks  was  wholly  consistent  with 
the  dominant  navigation  servitude  of  the  United 
States  and  indeed  aided  navigation.  Whatever  may 
be  said  for  that  phase  of  the  case,  it  affords  no  sup- 
port for  respondent,  since  water-power  value,  held 
to  be  compensable  by  the  Court  of  Appeals,  was 
i-uled  to  be  non-compensable  in  the  Chandler- 
Dunbar  Case. 


It  is  difficult,  if  not  impossible,  to  distinguish  the 
ocation  value  of  lock  and  canal  lands  in  Chandler- 
Dunbar,  from  the  use  of  lands  for  a  port  site,  which  simi- 
arly  is  in  aid  of  navigation.  The  definite  exception  for 
vater  power  value,  emphasized  in  the  quoted  footnote, 
s  in  accord  with  a  statutory  exception  for  water  power 
^alue  made  in  the  Submerged  Lands  Act,  43  U.S.C.  § 
1301  (e)  (1958),  discussed  in  more  detail  below  at  38-40 
)f  this  brief. 
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Faiiman  had  this  comment  on  Twin  City: 

The  government's  argument  in  these  cases  is 
plausible  on  its  surface.  The  United  States  can  de- 
prive the  land  of  its  power  site  value  without  com-t 
pensation  by  diverting  the  waters  or  refusing  td 
permit  the  building  of  a  dam.  A  subsequent  condem-i 
nation  would  require  payment  only  for  the  dimin-t 
ished  value.  It  is  then  contended  that  the  result! 
should  not  be  different  if  the  condemnation  is  con-i 
temporaneous  with  the  termination  of  the  private 
opportunity.  This  argument  disregards  the  tradi-' 
tional  concept  of  a  "taking"  within  the  meaning  of 
the  fifth  amendment.  The  destruction  of  the  value 
in  the  first  instance  is  not  compensable  because  iti 
is  not  such  a  taking;  when  the  taking  is  later  accom-: 
plished  by  condemnation,  the  value  has  already 
been  reduced.  But  when  both  destiTiction  of  value 
and  condemnation  occur  at  the  same  time,  the 
worth  of  the  property  is  not  diminished  prior  to  the 
taking,  and  just  compensation  would  seem  to  include 
the  undiminished  value. 

Whatever  the  merits  of  the  government's  con- 
tention, the  effect  of  these  decisions  is  to  extend  the 
government's  servitude  in  the  flow  of  the  stream 
so  that  the  servitude  includes  the  value  which  the 
presence  of  the  flow  imparts  to  adjoining  property. 
This  result  was  reached  without  discussion  of  the 
consequences  which  logically  follow.  The  govern- 
ment's argument,  for  example,  might  require  am 
irrigated  fairm  to  be  valued  as  desert  land.  By  per- 
mitting the  government  to  base  its  argument  on  the 
hypothesis  that  it  would  exercise  arbitrary  power, 
the  Court  ignored  the  improbability  of  such  arbi- 
trary action,  and  the  sanctions,  both  judicial  and 
poUtical,  which  may  follow  upon  capricious  destruc- 
tion of  property  value. 
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70  Harv.  L.  Rev.  at  132. 

Some  inconsistency  between  Twin  City  and  Vepco 
las  been  suggested.  Bickel,  The  Supreme  Court,  1960 
Term,  75  Harv.  L.  Rev.  41,  125  (1961).  Contra,  Note, 
'Compensable  Value  "Taking'''  of  Dam  Site,  14  Stan.  L. 
^Ev.  800,  804-06  (1962)  (decisions  reconciled  with 
^olfeldian  analysis  of  correlative  rights  and  duties  of 
)wners  of  easement  and  fee).  Bickel  said: 

In  Twin  City  the  Court  relied  on  the  fact  that  the 
government's  decision  to  undertake  the  river  project 
destroyed  the  power-site  value  of  the  land  being  con- 
demned. If  the  effect  of  the  government's  interven- 
tion were  to  be  taken  into  account  in  Virginia  Power, 
the  value  of  the  easement  would  virtually  disappear, 
for  in  the  absence  of  some  program  for  private  power 
development,  the  easements  would  be  saleable  only 
to  those  who  for  some  reason  wished  to  obtain  clear 
title  to  the  subservient  fee.  Conversely,  the  Virginia 
Power  reasoning,  that  the  prospect  of  governmental 
intervention  be  discounted,  suggests  that  some  rec- 
ognition should  be  given  to  the  potential  power-site 
value  of  the  property.  The  Court's  formula  for  ap- 
praising the  value  of  the  easement  illustrates  the 
inconsistency  with  the  Twin  City  rationale.  Adopt- 
ing the  formula  laid  down  by  the  Fifth  Circuit  in 
Augusta  Power  Co.  v.  United  States  [278  F.2d  1  (5th 
Cir.  I960)]  the  Court  held  that  the  non-riparian 
value  of  the  unencumbered  fee  must  be  apportioned 
between  the  easement  holder  and  the  owner  of  the 
fee,  according  to  the  probability  of  the  easement's 
exercise;  thus,  as  the  likelihood  of  private  develop- 
ment decreases,  the  value  of  the  easement  is  reduced. 
In  assessing  this  probability,  the  government's  inter- 
vention, which  makes  the  easement's  exercise  im- 
possible, is  to  be  disregarded.  This  formula  recog- 
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nizes  as  compensable  the  value  attributable  t( 
riparian  uses  because  it  explicitly  takes  into  consid 
eration  the  possibility  of  private  use  of  the  water 
Once  riparian  values  are  recognized,  there  is  no  ra 
tional  justification  for  restricting  the  maximum  re 
covery  to  the  non-riparian  value  of  the  property  ai 
was  done  in  Twin  City.  But  the  reaffirmance  of  this 
maximum  limit  in  Virginia  Power  suggests  that  thd 
holding  of  Twin  City  will  not  be  overruled.  j 


However  it  is  not  necessary  to  question  in  the  slight! 
est  degree  the  holdings  in  either  Twin  City  or  Vepco  tct 
see  factual  and  legal  distinctions  between  the  privattt 
dam  development  there  thwarted  and  the  private  porH 
lands  here  taken  which  support  full  compensation  foic 
the  taking  of  port  site  lands. 

In  the  first  place,  the  character  of  the  use  itself  iij 
physically  different.  The  value  inherent  in  a  dam  sit( 
is  value  which  comes,  as  Justice  Douglas  observed,  ir 
the  flow  of  waters.  And  as  far  as  value  for  a  dam  site 
goes,  power  in  the  flow,  the  rate  and  quantity  of  water 
is  essential.  Here  there  is  nothing  so  tied  to  the  fact  oi 
water  moving  with  power  past  the  lands  taken.  Admitij 
tedly  water  is  necessary-  indeed,  water  which  is  bur 
dened  with  the  navigation  servitude  is  necessary  foi 
there  to  be  port  site  value.  But  the  existence  of  water  ij 
sufficient — it  need  not  have  the  power  which  is  needec 
for  a  dam  site.  j 
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The  Twin  City  and  Vepco  cases  both  involved  lands 
Which  could  be  used  for  dams  if  all  the  land  were  assem- 
bled, if  a  federal  license  were  granted,  if  many  contin- 
gencies were  satisfied.  (It  may  be  noted  that  at  least 
;ome  of  the  earlier  cases,  between  Chandler-Dunbar  and 
Twin  City,  denied  compensation  with  language  that 
talked  of  conjectural  value  because  of  the  improbability 
fhat  the  use  could  be  realized.  See,  e.g.,  United  States 
\xve\.  TV  A  V.  Powelson,  319  U.S.  266  [  1 943  ];  OZwaz  v. 
pnited  States,  292  U.S.  246  [  1934] .)  But  the  lands  here 
lad  present  utility  as  a  port  site,  at  the  time  of  taking, 
rhey  have  been  used  as  a  port  site  in  the  past,  known 
is  Castle  Rock.  Barge  shipping  has  unloaded  in  past 
/ears  on  Appellants'  lands. 

The  extent  of  federal  power  over  power  dam  site 
levelopments  is  not  the  same  as  the  power  over  port  site 
levelopment.  Under  the  Federal  Power  Act,  16  U.S.C. 
'■>$  791a-825r  (1958),  licenses  are  granted  for  a  limited 
erm,  under  specified  conditions,  with  controlled 
ates,  with  preferences  to  states  and  municipalities,  and 
nay  be  denied  altogether  if  the  Federal  Power  Commis- 
ion  finds  that  the  United  States  itself  should  construct 
he  facility  for  which  a  private  applicant  has  sought  a 
icense.  See  16  U.S.C.  §§  799,  803,  812-13,  800  (a),  800 
b)  (1958).  The  general  tenor  of  the  Act  is  to  provide 
he  rules  for  disposition  and  use  of  natural  resources 
vhich  the  United  States  manages  in  an  at  least  quasi- 
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proprietary  capacity.  The  Supreme  Court  has  said  that 
the  judgment  of  the  Federal  Power  Commission  can  be 
upset  only  when  that  judgment  has  no  basis  in  evidence 
and  is  devoid  of  reason.  United  States  ex  rel.  Chapman 
i^.  FPC,  345  U.S.  153  (1953). 


But  the  range  of  federal  objection  is  restricted  whem 
the  question  is  control  of  a  private  proposal  to  create  a 
port.  The  object  of  control  is  to  prevent  obstruction . 
to  navigation.  See  33  U.S.C.  §  403  (1958).  When  harJ 
bor  lines  have  been  established  by  the  Secretary  of 
the  Army  under  33  U.S.C.  §  404  (1958),  section  403 
permits  a  private  person  to  build  his  wharves,  docks,i 
landings  et  cetera  behind  the  harbor  line.  Only  when« 
there  has  been  no  harbor  line  established  does  sectionii 
403  require  advance  application  to  the  Secretary  of  the-' 
Army  for  permission  to  build  port  facilities.  This  utili- 
zation by  a  property  owner  is  a  right  subject  only  to  theii 
interests  of  navigation,  accomplished  by  section  403. 
United  States  v.  River  Rouge  Improvement  Co.,  269  U.S. 
411  (1926). 

At  issue  in  River  Rouge  was  the  valuation  of  lands 
taken  for  a  navigation  improvement,  as  reduced  by  theitl 
extent  to  which  the  value  of  the  remaining  property 
was  increased  by  the  improvement.  The  Court  held  that 
the  charge  to  the  jury  was: 

permeated  by  the  fundamental  error,  emphasized -"i 
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by  the  refusal  of  the  requests,  that  the  jury  were 
left  to  determine  the  amount  of  the  benefits  to  be 
deducted  on  the  theory  that  a  riparian  owner  on  the 
improved  river  would  have  merely  such  uncertain 
and  contingent  "privileges"  of  access  to  the  navi- 
gable stream  and  of  constructing  docks  fronting  on 
the  harbor  line,  as  the  Government,  in  the  exercise 
of  an  absolute  control  over  the  navigation  of  the 
river,  might  see  fit  to  allow  him,  instead  of  being 
instructed  that  he  would  have  a  right  to  such  access 
and  the  construction  and  maintenance  of  such  docks 
until  taken  away  by  the  Government  in  the  due 
exercise  of  its  power  of  control  over  navigation.  And 
this  error  was  the  more  serious  since  the  plan  of  the 
improvement  contemplated  that  the  improved  river 
should  become  a  slip  for  docks  and  industries  and 
recognized  the  right  of  a  riparian  owner  to  construct 
docks  upon  the  harbor  line^  and  there  was  nothing 
in  the  evidence  indicating  any  probability  that  the 
Government  would  at  any  time  abrogate  or  curtail 
this  right  in  any  respect. 

*  *  *  The  charge  was  not  merely  an  over- 
emphasis of  the  contingent  character  of  the  rights 
of  the  riparian  owners,  but  in  substance  an  instruc- 
tion that  they  had  no  rights  in  this  respect,  and 
could  only  obtain  uncertain  privileges,  as  a  matter 
of  grace.  There  is  an  essential  difference  between  a 
substantial  property  right  which  may  be  enjoyed 
until  taken  away  in  the  appropriate  exercise  of  a 
paramount  authority,  and  an  uncertain  and  contin- 
gent privilege  which  may  not  be  allowed  at  all. 


269  U.S.  at  420-21. 

The  Court  said  the  United  States  had  requested  a 
harge  (the  refusal  of  which  was  error)  that: 
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the  juiy  be  instructed,  as  bearing  upon  the  existence 
and  amount  of  the  special  benefits,  that  a  ripariar 
owner  bordering  on  the  new  stream  would  have  ir 
respect  thereto  the  usual  rights  of  navigation  perti- 
nent to  riparian  property,  that  is,  the  right  of  access 
to  the  navigable  part  of  the  river  in  front  of  his  prop- 
erty and  the  right  to  make  a  landing,  dock  or  piei 
upon  his  harbor  line,  subject  only  to  such  genera] 
rules  and  regulations  as  the  Government,  in  it' 
power  over  navigation,  might  properly  impose  foi 
the  protection  of  the  public  right  of  navigation;  thai 
this  power  of  the  Government  "over  navigation  foi 
the  protection  of  public  rights  can  not  be  arbitrarily^ 
and  capriciously  exercised  so  as  to  destroy  these  ri 
parian  rights,  but  must  be  exercised  with  reasonabk 
relations  to  the  requirements  of  navigation   .   .   .   .' 


269  U.S.  at  41 7-18. 

Thus  the  Government  does  not  have  the  same  powei 
to  restrict  port  site  development  that  it  has  to  limit  the 
building  of  dams.  To  state  it  in  terms  of  congressional 
intent,  the  statutes  prohibit  private  dam  developmeni 
for  a  number  of  different  reasons,  including  a  finding 
that  the  Government  itseK  should  develop  the  dam. 
Port  site  development  is  barred  only  when  it  would 
constitute  an  obstruction  to  navigation. 

The  Supreme  Court  has  compared  the  power  of  the 
Government  over  navigation  to  the  power  of  state  gov- 
ernments over  the  use  of  highways.  "The  beneficial  use 
and  hence  the  value  of  abutting  property  is  decreased 
when  a  public  street  or  canal  is  closed  or  obstructed  by 
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public  authority  .  .  .  but  in  such  cases  no  private  right 
is  infringed."  Reichelderfer  v.  Quinn,  287  U.S.  315,  319 
(1932).  The  footnote  (n.  3  at  319)  compares  the  cases 
of  Gibson  v.  United  States  and  Scranton  v.  Wheeler,  dis- 
cussed at  14-15  of  this  brief  and  the  raising  of  the  level 
of  the  water,  this  reducing  the  power  head  at  a  private 
Idam,  was  compared  to  the  raising  of  a  highway  past  a 
claimant's  land — both  noncompensable  events.  United 
States  V.  Willow  River  Power  Co.,  324  U.S.  499,  510-11 
X1945). 

I  The  application  of  a  similar  analogy  here  requires 
recovery  of  port  site  value  although  the  Government 
could  block  access  to  the  land  or  water  highway,  or 
could  raise  the  level  of  the  highway  without  compen- 
sation (other  than  for  physical  encroachment  on  the 
private  lands).  The  taking  of  the  property  next  to  the 
highway  without  diminishing  the  value  of  the  property 
requires  compensation  for  the  property  according  to  its 
value  as  located  next  to  the  highway.  Certainly  the  fact 
that  the  highway  could  be  closed  does  not  make  the  land 
worth  only  as  much  as  land  far  from  the  highway. 
Rather  the  diminution  in  value  if  the  highway  were 
closed  is  discounted  by  the  improbability  of  its  happen- 
ing to  determine  the  value  of  the  land.  This  approach 
is  similar  to  the  formula  for  valuing  the  easement  held 
by  Vepco,  although  the  probability  used  there  was  that 
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of  the  exercise  of  the  easement  by  the  utility.  365  U.S. 
at  634-36.  ^ 

There  obviously  is  a  point  beyond  which  the  Govern- 
ment may  not  use  the  navigational  servitude  to  bar  jus1 
compensation.  One  may  imagine  a  condemnation  oi 
city  industrial  land  in  which  it  was  contended  that  only 
the  value  of  the  land  for  residences,  or  even  for  stock 
grazing,  need  be  paid  because  the  city  could  zone  the 
property  to  these  restricted  uses,  and  thus  sever  that  por- 
tion of  the  present  value  which  is  attributable  to  indus- 
trial uses.  Or  similarly  the  federal  government  might 
seek  to  value  irrigated  land  as  desert  land  because  tha^ 
water  could  be  cut  off  in  the  exercise  of  the  navigation 
servitude.  See  Fairman,  The  Supreme  Court,  1955  Term, 
70  Harv.  L.  Rev.  83,  133  (1956). 

Almost  bearing  out  Fairman's  prediction,  the  Gov- 
ernment contended  that  the  practicability  of  irrigating 
lands  could  not  be  considered  in  a  case  involving  other 
lands  taken  for  this  same  John  Day  project.  The  court's 
oral  order  on  the  point  allowed  the  irrigated  value  as  then, 
highest  and  best  use  to  be  shown,  though  the  Judge  tried 
to  avoid  the  navigable  servitude  problem  and  relied  in 
part  on  the  different  policy  involved  in  western  states' 
water,  discussed  at  36-37  of  this  brief.  United  States  v. 
Hess,  Civ.  No.  63-289  (D.  Ore.  1964)  (Kilkenny  i.),  ap- 
peal dismissed  by  stipulation.  No.  19763  (9th  Cir.  1965). 
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See  Appendix  B  of  this  Brief  for  the  relevant  portion  of 
jthe  transcript  in  that  case,  containing  the  judge's  oral 
I  order  at  the  pre-trial  conference. 

The  examples  seem  absurd.  They  are  absurd  be- 
cause such  arbitrary  action  causing  the  diminution  in 
value  is  highly  improbable,  and  would  be  attended  by 
sanctions,  both  judicial  and  political.  Fairman,  supra. 
jThe  Government  itself  recognized  this  in  its  requested 
charge  to  the  jury  in  River  Rouge,  quoted  at  26  of 
jthis  brief.  The  Government  said  that  the  navigation 
ipower  cannot  be  "arbitrarily  and  capriciously  exer- 
jcised."  The  Supreme  Court  has  interrelated  the  question 
of  arbitrary  action  with  property  valuation  in  United 
States  ex  rel.  TV  A  v.  Powelson,  319  U.S.  266,  283-84 
(1943.  The  question  there  presented  was  valuation  of 
lands  acquired  for  a  private  dam  development,  where 
all  the  necessary  lands  had  not  been  acquired.  To  avoid 
the  rule  disallowing  enhanced  use  value  where  the  sug- 
gested use  is  highly  unlikely,  distant  in  the  future,  and 
involves  assembling  great  quantities  of  land  of  which 
jthe  particular  condemnee  only  holds  part,  Powellson 
sought  to  set  up  the  power  of  eminent  domain  held  by 
him,  to  show  acquisition  of  the  needed  lands  was  pos- 
dble.  The  Court  held  the  power  to  be  a  revocable  privi- 
lege, for  which  the  granting  state  need  not  pay  if  it 
:'evoked  the  license — and  that  therefore  the  federal  gov- 
ernment need  not  pay.  The  Court  said: 
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It  is  suggested  that  this  result  would  mean  that 
in  condemnation  proceedings  the  United  States 
need  not  pay  the  value  of  the  property  at  the  time 
of  the  taking  if  the  state  where  the  property  is  lo- 
cated might  destroy  or  diminish  that  value  through 
an  appropriate  exercise  of  its  police  power.  It  is  mani- 
fest that  such  is  not  the  case.  A  state  may  of  course 
destroy  or  diminish  values  by  an  assertion  of  its 
police  power  without  the  necessity  of  making  com- 
pensation for  the  loss.  [Citations  omitted.]  While 
such  a  change  will  not  be  presumed  {United  States 
V.  River  Rouge  Improvement  Co.,  269  U.S.  411 
[1925],  the  possibility  or  probability  of  such  action, 
so  far  as  it  affects  present  values,  is  a  proper  subject 
for  consideration  in  valuing  property  for  purposes 
of  a  condemnation  award.  [Citation  omitted.]  We 
do  not  disturb  these  general  principles.  The  United 
States  no  more  than  a  state  can  be  excused  from 
paying  just  compensation  measured  by  the  value 
of  the  property  at  the  time  of  the  taking  merely 
because  it  could  destroy  that  value  by  appropriate 
legislation  or  regulation.  But  we  have  here  a  unique 
situation.  The  pow^er  of  eminent  domain  which  re- 
spondent seeks  to  have  reflected  in  the  valuation  is 
largely  unexercised  and  need  not  be  reflected  in  the 
measure  of  compensation  if  the  state  which  con- 
ferred the  privilege  were  the  taker  of  the  lands. 


319  U.S.  at  283-84. 

So  also  should  the  land  here  be  valued  according 
to  its  highest  and  best  use,  as  a  port  site,  taking  into  con- 
sideration the  possibility  that  legitimate  government  ac- 
tion will  prevent  port  site  development.  The  possibility 
here,  of  course,  is  about  as  slim  as  can  be  found:  the 
Government  disposed  of  the  property  by  deed  expressly 
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requiring  a  port  to  be  developed  on  the  tract  which 
includes  the  lands  here  in  question,  and  the  State  of 
Oregon's  lease  to  the  Boeing  Company  of  the  tract  ex- 
pressly gives  the  Boeing  Company  full  riparian  rights 
subject  to  various  easements  for  minerals,  utilities,  graz- 
ing, et  cetera.  The  possibility  of  destruction  of  port  site 
value  would  thus  appear  to  be  virtually  nil  in  the  present 
case. 

Persuasive  additional  reason  for  allowing  port  site 
value  for  the  lands  here  in  question  comes  from  the 
general  requirement  that  where  part  of  a  private  parcel 
of  land  is  condemned  for  any  river  or  harbor  improve- 
ment, the  extent  of  benefit  to  the  remaining  portion 
of  the  parcel  in  private  ownership  from  the  improve- 
ment shall  be  taken  to  reduce  the  amount  of  compensa- 
tion otherwise  due  for  the  lands  taken.  See  33  U.S.C. 
§  595  (1958).  It  was  a  provision  to  this  effect  which 
was  at  the  heart  of  the  River  Rouge  Improvement  Co. 
case.  The  question  there,  and  the  position  of  the  private 
party  and  the  Government,  were  just  the  converse  of  the 
situation  here.  Land  had  been  taken,  there  w^ere  benefits 
to  the  remaining  land  for  improved  utilization  as  a  har- 
bor, which  was  contemplated  in  the  plans.  The  Govern- 
ment urged  in  language  previously  quoted  in  this  brief 
that  the  benefits  to  the  remaining  land  for  port  purposes 
were  not  speculative  or  uncertain,  even  in  view  of  the 
navigational  servitude. 
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The  River  Rouge  Court  recognized  and  cited  Chand- 
lar-Dunbar.  In  navigational  servitude  cases,  the  Court 
has  on  occasion  distinguished  value  in  land  as  between 
private  parties  and  value  as  between  the  government 
and  a  private  owner.  See,  e.g.,  Grand  River  Dam  Auth.  v. 
Grand-Hydro,  335  U.S.  359,  373  (1948);  United  States 
V.  Willow  River  Power  Co.,  324  U.S.  499,  511  (1945). 
But  in  River  Rouge  it  was  as  between  the  Government 
and  the  private  owner  that  the  private  land  was  held 
to  have  additional  value  because  of  its  suitability  for 
port  development.  . 

Is  it  not  only  the  language  of  the  River  Rouge  opin- 
ion which  supports  Appellant's  position,  but  also  the 
injustice  of  a  contrary  holding.  It  would  be  a  strange 
result  which  would  allow  the  Government  on  one  side 
to  take  what  the  landowner  would  otherwise  get  by 
virtue  of  an  improved  value,  and  at  the  same  time  deny 
this  identical  value,  for  port  purposes,  when  it  takes  the 
land  itself.  This  heads  I  win,  tails  you  lose  approach  by 
the  Government  does  not  square  with  the  fifth  amend- 
ment requirement  of  just  compensation. 

The  essence  of  the  government's  contention  is  thatil 
the  fact  that  lands  are  located  by  a  navigable  stream 
cannot  be  taken  into  account.  Our  position  is  illustrated, 
in  part,  by  United  States  v.  2,477 .79  Acres  of  Land,  259 
F.2d  23   (5th  Cir.  1958).  There  the  Government  took 
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three  parcels  of  land,  two  for  the  purpose  of  a  dam  and 
reservoir  and  one  for  the  purpose  of  barracks.  The  court 
I  held  that  the  award  for  the  two  tracts  taken  for  the  flood 
control  project  had  to  be  reduced  by  the  enhanced  value 
of  the  third  tract  because  of  its  location  on  the  new 
reservoir.  Then  the  third  tract  was  valued  more  highly 
ithan  the  other  two  when  taken  for  barracks  purposes 
I  because  it  had  extra  value  by  way  of  the  location  on  the 
new  reservoir.  This  case  combines  the  aspects  of  River 
\  Rouge  and  those  of  the  present  case.  It  shows  that  the 
I  rule  of  River  Rouge  works  both  ways:  that  location  next 
jto  water  enhances  the  value  of  land,  and  this  may  be 
I  taken  to  reduce  a  condemnation  award  where  the  land 
lis  taken  for  the  purpose  of  the  project  which  enhances 
the  value-  that  compensation  must  be  paid  according  to 
'the  enhanced  value  of  the  land  by  virtue  of  its  water- 
front location,  even  though  the  benefits  of  this  location 
could  (though  not  arbitrarily)  be  denied  to  the  adjacent 
riparian  owner.  (The  court  understandably  did  not  dis- 
cuss the  possibility  that  the  benefits  of  the  reservoir 
could  be   taken   away,   as   by   drainage   or  diversion, 
where  the  reservoir  had  just  been  built.) 

The  New  York  courts  have  considered  the  problem 
since  Twin  City  (and,  on  appeal,  since  Vepco)  and 
found  that  while  flow  value  is  to  be  excluded  on  con- 
demnation, value  by  way  of  location  next  to  water  must 
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be  paid.  Andrews  v.  State,  19  Misc.  2d  217,  188  N.Y.S.2d 
854   (Ct.  CI.   1959),  ajfd,  11  App.  Div.  2d  599,  200'll 
N.Y.S.2d  451   (1960),  affd,  9  N.Y.2d  606,  176  N.E.2d 
42,  217  N.Y.S.2d  9,  cert,  denied,  368  U.S.  929  (1961).j 
The  Court  of  Claims  said: 

It  follows  therefore  that  consideration  must  be 
given  to  the  location  of  this  land  and  its  contiguity 
to  the  river  in  arriving  at  its  fair  market  value.  We 
cannot  regard  the  decisions  in  United  States  v.  Twin 
City  Power  Co.  [citation  omitted]  and  United  States 
V.  Chandler-Dunbar  Water  Power  Co.  [citation  omit- 
ted] as  requiring  a  different  result.  The  effect  of 
these  cases  is  to  hold  that  where  property  is  con- 
demned for  use  as  an  integral  part  of  the  flow  of  the 
stream,  condemnee  is  not  entitled  to  the  value  of  theii 
property  when  so  used,  since  it  is  entirely  within? 
the  power  of  the  Federal  Government  to  determine 
all  factors  governing  the  flow  of  the  stream.  Thus, 
one  part  of  the  decision  in  United  States  v.  Chandler- 
Dunbar  Water  Power  Co.  dealing  with  the  island 
owned  by  St.  Mary's  Power  Co.  rejected  any  value 
arising  from  location  as  a  necessary  part  of  a  compre- 
hensive system  of  river  improvement.  On  the  other 
hand,  in  the  same  decision,  the  Court  approved  the 
finding  of  additional  value  in  the  strip  of  land 
owned  by  Chandler-Dunbar  Water  Power  Co.  arising 
from  its  availability  and  suitability  for  lock  and  ca- 
nal purposes.  It  seems  quite  clear  that  the  canal  and 
lock  use  can  only  be  carried  out  in  an  exercise  of  the 
sovereign's  control  over  commerce  and  navigation, 
and  yet  the  paramount  right  of  the  sovereign  over 
the  flow  of  the  stream  for  these  purposes  would  not 
permit  the  appropriation  of  that  property  without 
compensation  for  that  aspect  of  its  value. 
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19  Misc.  2d  at  22,  188  N.Y.S.2d  at  860. 

Admittedly  this  was  a  stato  condemnation,  but  fed- 
eral principles  were  involved.  The  only  dilution  in  ef- 
fect of  the  quoted  analysis  is  in  the  suggestion  which 
followed  that  a  contrary  interpretation  might  not  be  in 
accord  with  New  York  law. 

It  is  obvious  that  the  jury  can  not  be  blinded  to  the 
fact  that  condemned  land  is  next  to  water.  And  its 
being  next  to  water  affects  the  uses  for  which  it  is  put. 
The  use  of  land  for  a  sewer  system  is  obviously  related 
to  riparian  use,  and  to  location  of  the  land  next  to  water. 
|Yet  the  sewer  system  which  was  flooded  by  navigable 
[waters  raised  behind  a  dam  was  held  to  have  value 
apart  from  flow  of  the  water,  and  not  based  solely  on 
'riparian  use.  Borough  of  Ford  City  v.  United  States,  213 
F.  Supp.  248  (W.D.  Pa.  1963).  It  is  obvious  that  loca- 
tion must  have  been  a  factor.  A  closed  loop  system 
running  from  nowhere  to  nowhere,  without  an  outlet 
for  discharge  of  effluent,  would  have  no  value  at  all.  So 
if  there  is  to  be  a  system,  and  discharge,  it  must  be  into 
water,  which  requires  some  location  next  to  water. 

It  should  be  re-emphasized  at  this  point  that  the  suit- 
iability  of  Appellant's  lands  for  a  port  site  is  historically 
established — this  is  the  site  of  the  old  Castle  Rock  land- 
ing. And  the  lands  were  w^ell  suited  for  a  port  site  before 
John  Day  Dam  was  ever  conceived.  Further  since  the 
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entire  parcel  of  Appellant's  lands  was  taken,  there  is  no 
question  in  the  case  of  improvements  to  a  privately  held 
residue.  This  point  only  simplifies  the  case,  and  does 
not  detract  from  the  applicability  of  River  Rouge,  nor 
diminish  the  injustice  of  the  government's  position. 

As  the  Court  said  in  Monongahela  Navigation  Co.  v. 
United  States,  148  U.S.  312,  337-38  ( 1893) :  | 

[Alfter  taking  this  property,  the  Government  will 
have  the  right  to  exact  the  same  toll  the  Navigation 
Company  has  been  receiving.  It  would  seem  strange 
that,  if  by  asserting  its  right  to  take  the  property,  the 
Government  could  strip  it  largely  of  its  value,  de- 
stroying all  that  value  which  comes  from  the  receipt  t 
of  tolls,  and  having  taken  the  property  at  this  re-' 
duced  valuation,  immediately  posses  and  enjoy  all 
the  profits  from  the  collection  of  the  same  tolls.  In 
other  words,  by  the  contention  this  element  of  value 
exists  before  and  after  the  taking,  and  disappears 
only  during  the  very  moment  and  process  of  taking. 
Surely,  reasoning  which  leads  to  such  a  result  must 
have  some  vice,  at  least  the  vice  of  injustice. 

B.  Assuming  power  to  deny  compensation,  policy  is  •' 
found  in  Acts  of  Congress  which  indicates  that  full  com- 
pensation is  to  be  paid. 

There  is  reason  in  the  present  case  to  find  con- 
gressional intent  to  allow  full  compensation  here,  as 
there  was  in  United  States  v.  Gerlach  Livestock  Co.,  339 
U.S.  725  (1950).  There  were  two  bases  for  the  Court's 
decision  there:  the  exercise  of  congressional  power  did 
not  seem  to  have  been  premised  on  an  intent  to  aid  i 
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navigation,  and  intent  was  found  to  procede  under  the 
Reclamation  Act  which  had  provided  compensation  for 
I  interests  taken  or  disturbed  without  regard  to  whether 
the  navigational  servitude  could  be  exercised  to  defeat 
compensation. 

While  there  is  no  doubt  that  the  purposes  of  the 
John  Day  Dam  include  aid  to  navigation,  Congress  has 
chosen  to  exert  less  than  its  full  power  in  aid  of  naviga- 
tion in  projects  in  the  western  states,  including  Oregon. 
In  its  Declaration  of  Policy,  33  U.S.C.  §  701-1  (b) 
(1958),  the  navigation  power  is  stated  to  be  limited  in 
favor  of  uses  of  navigable  waters  for  several  other  pur- 
poses, including  industrial  use.  The  reason  behind  this 
policy  is  doubtless  the  arid  condition  of  much  of  the 
area  to  which  it  applies,  west  of  the  98th  parallel.  The 
provision  shows  that  at  least  in  this  regard,  Congress 
has  limited  the  use  of  the  navigation  servitude  in  the 
western  states. 

This  difference  in  policy  in  the  West  is  reinforced 
by  part  of  the  Submerged  Lands  Act,  43  U.S.C.  §  1311 
(e)  (1958): 

(e)  Nothing  in  this  chapter  shall  be  construed  as 
affecting  or  intended  to  affect  or  in  any  way  inter- 
fere with  or  modify  the  laws  of  the  States  which  lie 
wholly  or  in  part  westward  of  the  ninety-eighth 
meridian,  relating  to  the  ownership  and  control  of 
ground  and  surface  waters;  and  the  control,  appro- 
priation, use,  and  distribution  of  such  waters  shall 
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continue  to  be  in  accordance  with  the  laws  of  sue! 
States.  - 

t 


The  Submerged  Lands  Act  is  appHcable  to  the  navi 
igable  portion  of  the  Columbia  River  which  is  involvec 
in  the  present  case.  43  U.S.C.  §  1301  (a)  (1958). 

The  general  declaration  of  ownership  in  sub-section 
1311  (a)  independently  lends  weight  to  the  Appellantsti 
claim  of  port  site  value: 

(a)  It  is  determined  and  declared  to  be  in  tho 
public  interest  that  (1)  title  to  and  ownership  ok 
the  lands  beneath  navigable  waters  within  thei 
boundaries  of  the  respective  States,  and  the  natural 
resources  within  such  lands  and  waters,  and  (2) 
the  right  and  power  to  manage,  administer,  lease, 
develop,  and  use  the  said  lands  and  natural  resources 
all  in  accordance  with  applicable  State  law  be,  anc 
they  are,  subject  to  the  provisions  hereof,  recognized, 
confirmed,  established,  and  vested  in  and  assignee 
to  the  respective  States  of  the  persons  who  w^ere  or 
June  5,  1950,  entitled  thereto  under  the  law  of  the 
respective  States  in  which  the  land  is  located,  and 
the  respective  grantees,  lessees,  or  sucessors  in  inter 
est  thereof; 


Congress  had  in  mind  the  navigation  power  when 
the  Submerged  Lands  Act  was  written;  sub-section  (a) 
is  qualified  by  an  exception  for  navigation  in  sub-section 
(d): 

(d)   Nothing  in  this  chapter  shall  affect  the  use. 
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development,  improvement,  or  control  by  or  under 
the  constitutional  authority  of  the  United  States  of 
said  lands  and  waters  for  the  purposes  of  navigation 
or  flood  control  or  the  production  of  power,  or  be 
construed  as  the  release  or  relinquishment  of  any 
rights  of  the  United  States  arising  under  the  consti- 
tutional authority  of  Congress  to  regulate  or  improve 
navigation,  or  to  provide  for  flood  control,  or  the 
production  of  power^ 


This  exception  is  re-stated  in  the  positive  in  section 
1314  (a),  but  this  sub-section  also  contains  additional 
reason  for  full  compensation  in  the  present  case: 

1  (a )   The  United  States  retains  all  its  navigational 

servitude  and  rights  in  and  powers  of  regulation  and 
control  of  said  lands  and  navigable  waters  for  the 
constitutional  purposes  of  commerce,  navigation,  na- 

I  tional  defense,  and  international  affairs,  all  of  which 
shall  be  paramount  to,  but  shall  not  be  deemed  to 
include,  proprietary  rights  of  ownership,  or  the 
rights  of  management,  administration,  leasing,  use, 

1  and  development  of  the  lands  and  natural  resources 
which  are  specifically  recognized,  confirmed,  estab- 
lished, and  vested  in  and  assigned  to  the  respective 
States  and  others  by  section  1311  of  this  title.  [Em- 
phasis supplied.  ] 


The  purpose  of  the  act,  as  is  well  known,  was  to  al- 
ow the  states  to  make  leases  for  mineral  (primarily  oil) 
exploration  on  the  continental  shelf  under  the  sea.  It  is 
.0  this  end  in  particular  that  section  1311   (a),  above 
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quoted,  confirmed  title  not  only  in  the  lands,  but  in  th( 
natural  resources.  And  section  1301  (e)  defines: 

( e )  The  term  "natural  resources"  includes,  with 
out  limiting  the  generality  thereof,  oil,  gas,  and  al 
other  minerals,  and  fish,  shrimp,  oysters,  clams 
crabs,  lobsters,  sponges,  kelp,  and  other  marine  ani 
mal  and  plant  life  but  does  not  include  water  power 
or  the  use  of  water  for  the  production  of  power. 
[  Emphasis  supplied.  ] 


Thus  Congress  has  specifically  treated  the  particular 
claims  involved  in  both  the  Twin  City  and  the  Vepcc 
cases,  in  a  fashion  which  comands  application  of  the 
maxim  expressio  unius  est  exclusio  alterius.  All  natura] 
resources  —  all  available  uses  of  the  land  —  except  foi 
water  power  for  the  production  of  power  belong  to  the 
riparian  owner  who  is  the  grantee  of  the  state.  The  ad 
confirmed  the  right  in  the  state's  grantee  to  have  the 
proprietary  rights  of  development  of  the  lands  and  nat 
ural  resources.  This  is  subject  to  the  navigation  power: 
a  power  which  can  not  be  arbitrarily  and  capriciously 
exercised  so  as  to  destroy  riparian  rights,  but  must  bei; 
exercised  with  reasonable  relation  to  the  requirements! ! 
of  navigation.  United  States  v.  River  Rouge  Improve- 
ment Co.,  269V. S.  at  4^18.  j 

We  recognize  that  at  this  point  in  our  analysis  oi' 
the  effect  of  the  Submerged  Lands  Act  that  the  essential 
question  of  the  degree  to  which  the  navigational  servi- 
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tude  affects  compensation  must  involve  the  same  test 
jof  constitutional  navigation  power  with  which  we  dealt 
earlier  in  this  brief.  But  the  quoted  portions  of  the  Sub- 
merged Lands  Act  add  force  to  Appellants'  claim  that 
there  is  a  property  right  in  the  riparian  owner's  right 
to  develop  his  lands  for  the  economically  and  socially 
luseful  value  as  a  port  —  a  right  which  can  be  limited 
|only  when  the  attempted  exercise  of  it  tends  to  obstruct 
navigation  (as  for  example  a  dock  which  extends  past 
the  harbor  line)  or  when  the  power  over  navigation  is 
btherwise  properly  exercised  in  a  fashion  which  conse- 
quentially limits  use  of  the  property,  and  subject  to  the 
limit  that  the  owner  does  not  have  the  right  to  develop 
ia  power  project. 

In  the  present  case  there  was  no  such  limit  on  the 
riparian  owner's  rights  in  his  lands.  The  question,  as  we 
garlier  stated,  is  not  whether  the  government  conceiv- 
ably could  have  made  Appellants'  lands  less  valuable 
vvithout  becoming  constitutionally  liable  for  compensa- 
tion. It  is  established  that  no  such  action  was  ever  taken. 
Rather  we  have  an  admitted  taking  of  the  lands  and 
3f  the  rights  which  attach  to  and  inhere  in  the  land  to 
nake  use  of  the  lands  for  a  port,  as  the  lands  had  been 
ised  in  the  past,  in  the  Castle  Rock  Landing.  The  lands 
taken  and  the  riparian  right  to  use  them  for  a  port  were 
then  incorporated  in  a  larger  tract  which  was  trans- 
ferred to  the  State  of  Oregon  for  use  as  a  port  —  a  tract 
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which  Oregon  had  already  leased,  in  anticipation  ( 
acquisition,  to  the  Boeing  Company,  a  private  corpon 
tion. 

In  conclusion, 

The  question  presented  is  not  whether  the  Unite 
States  had  the  power  to  condemn  and  approprial 
this  property  .  .  .  for  that  is  conceded,  but  ho^ 
much  it  must  pay  as  compensation  therefore.  Obv 
ously,  this  question,  as  all  others  which  iTin  alon 
the  line  of  the  extent  of  the  protection  the  individuc 
has  under  the  Constitution  against  the  demands  ( 
the  government,  is  of  importance;  for  in  any  societ 
the  fullness  and  sufficiency  of  the  securities  whic 
suiTound  the  individual  in  the  use  and  enjoymer 
of  his  property  constitute  one  of  the  most  certain  tesi 
of  the  character  and  value  of  the  government.  Th 
first  ten  amendments  to  the  Constitution,  adopte 
as  they  were  soon  after  the  adoption  of  the  Constiti 
tion,  are  in  the  nature  of  a  bill  of  rights,  and  wer 
adopted  in  order  to  quiet  the  apprehension  of  man^ 
that  without  some  such  declaration  of  rights  th 
government  would  assume,  and  might  be  held  t 
possess,  the  power  to  trespass  upon  those  rights  c 
persons  and  property  which  by  the  Declaration  c 
Independence  were  affirmed  to  be  unalienabl 
rights. 


It  in  no  wise  detracts  from  the  power  of  the  publii 
to  take  whatever  may  be  necessary  for  its  usef 
while,  on  the  other  hand,  it  prevents  the  publii 
from  loading  upon  one  individual  more  than  his  juS' 
share  of  the  burdens  of  government,  and  says  tha^ 
when  he  surrenders  to  the  public  something  mori 
and  different  from  that  which  is  exacted  from  othei 
members  of  the  public,  a  full  and  just  equivalent 
shall  be  returned  to  him. 
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Monongahela  Navigation  Co.  v.  United  States,  148 
U.S.  312,  324-25  (1893). 

I  II.  Rule  71 A  of  the  Federal  Rules  of  Civil  Procedure  does 
Biot  stand  alone  to  prescribe  procedure  for  condemnation 
cases;  the  other  Rules  also  apply,  in  particular,  the  Rules 
pllowing  extensions  of  time  for  excusable  neglect. 

Fed.  R.  Civ.  Proc.  71 A  (a)  specifically  provides  that 
the  other  Rules  are  applicable  to  condemnation  proceed- 
ings except  where  Rule  71 A  otherwise  provides.  The 
311  ly  implication  that  this  provision  doesn't  apply  to  the 
iiiswer  of  the  defendant  is  in  Rule  71 A  (e)  where  it  says 
he  answer  "shall"  be  filed  within  20  days.  On  the  other 
land  Rule  6  (b)  allows  enlargement  of  time  after  ex- 
piration of  a  specified  period  on  a  showing  of  excusable 
leglect.  Rule  6(b)  expressly  excludes  from  its  effect  the 
^ules  respecting  Substitution  of  Parties,  Motions  for 
3irected  Verdict,  Amendment  of  Findings  by  the  Court, 
VIotions  for  New  Trials  of  Amendment  of  Judgment, 
lelief  from  Mistake  in  Judgment,  and  Appeals  to  Cir- 
•uit  Courts.  Fed.  R.  Civ.  Proc.  25,  50  (b),  52  (b),  59  (b), 
d)  and  (e),  60  (b),  and  73  (a)  and  (g),  as  detailed  in 
Uile  6  (b).  The  obvious  implication  from  this  rather 
letailed  list  of  situations  in  which  the  6  (b)  enlarge- 
nent  of  time  is  not  applicable  is  that  6  (b)  does  apply 
o  proceedings  under  Rule  71  A.  The  effect  of  the  manda- 
ory  shall  in  71 A  (e)  must  be  taken  to  be  no  more  than, 
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for  example,  the  mandatory  shall  in  Rule  12,  providing 
in  general  for  service  of  pleadings.  And  Rule  6(b)  ap 
plies  to  ameliorate  the  word  shall  in  Rule  12  (a) . 

It  is  unclear  whether  relief  should  be  had  in  th( 
present  case  under  Rule  6  (b),  or  Rule  60  (b) .  The  tim( 
from  which  the  20  day  period  of  Rule  71 A  (e)  runs  i;i 
computed  from  the  time  of  service  of  notice  on  the  con 
demnee.  This  obviously  is  after  the  Declaration  of  Tak 
ing.  In  the  present  case  the  Declaration  was  made  Aug 
ust  13,  1963,  and  the  Judgment  on  the  Declaration  waal 
made  August  14,  before  the  expiration  of  the  time 
within  which  the  condemnees  could  contest  the  validity 
of  the  taking.  (R.  at  22,  23.) 

Rule  60  (b)  allows  relief  from  a  final  judgment! 
order  or  proceeding  on  the  ground  of  excusable  neglecti 
the  same  ground  specified  in  6  (b).  60  (b)  specifies  nc 
exclusions  from  its  effect  in  the  fashion  of  Rule  6  (b) 
Thus  whichever  rule  is  applicable  in  the  present  case, 
the  ground  is  the  same,  excusable  neglect,  and  the  samei 
problem  of  integration  with  Rule  71 A  is  presented. 

In  addition  to  the  fact  that  neither  Rule  6  (b)  noi) 
Rule  60  (b)  contains  any  provision  which  indicates  am 
intent  that  Rule  71 A  not  be  affected,  Rule  71 A  containji 
its  own  provisions  expressly  excluding  certain  other  oi) 
the  Rules.  Subsection  (d)  (3)  (i)  makes  Rule  4  (f)  in- 
applicable, and  subsection  (I)  makes  Rule  54  (d)  inap 
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^licable.  Here  there  is  an  additional  implication  that 
these  are  the  only  exclusions,  except  perhaps  where 
llici'e  may  be  direct  conflict.  But  we  have  shown  that 
there  is  no  conflict  between  the  general  provisions  al- 
lowing relief  from  excusable  neglect  and  the  provision 
for  service  of  answer  in  Rule  71  A. 

In  at  least  three  instances,  various  District  Courts 
lave  relaxed  the  severity  of  that  portion  of  Rule  71 A 
which  requires  defendants  to  serve  an  answer  "within 
20  days." 

In  City  of  Davenport  v.  Three-Fifths  of  an  Acre  of 
Land,  147  F.  Supp.  794  (S.D.  111.  1957),  affd,  252 
fi'.2d  354  (7th  Cir.  1958),  the  court  held  that  where 
defendants  had  erroneously  filed  a  motion  to  dismiss 
Instead  of  an  answer  that  the  motion  to  dismiss  would 
)e  treated  as  an  answer.  The  court  said,  in  part: 

It  is  quite  possible  that  the  defendant,  not  having 
answered  within  20  days,  has  waived  any  objections 
or  defenses  to  the  taking  of  its  property.  However, 
the  courts  should  and  do  construe  the  rules  of  civil 
procedure  so  as  to  work  substantial  justice  in  all 
cases  and  avoid  a  strict  technical  interpretation 
which  might  work  a  hardship  on  the  litigants. 


In  United  States  v.  1,108  Acres  of  Land,  25  F.R.D. 
;05  ( E.D.N. Y.  1960),  the  comt  held  squarely  that  the 
iro visions  of  Rule  60(b)  were  applicable  to  condemna- 
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tion  proceedings  brought  under  Rule  71  A.  However,  ii 
that  particular  case,  the  court  also  held  that  the  de 
fendants  had  failed  to  show  the  "excusable  neglect' 
which  would  have  brought  them  under  the  protection  o 
Rule  60(b)  and  permitted  a  late  filing. 

In  United  States  v.  140.80  Acres  of  Land,  32  F.R.D 
11,  14  (E.D.  La.  1963),  the  Court,  per  Judge  Ainsworthi 
likewise  held  that  Rule  60(b)  was  applicable  to  pro 
ceedings  brought  under  71 A  although  in  that  case  then 
was  also  a  failure  on  the  part  of  defendants  to  demon 
strate  "excusable  neglect." 

Appellants  have  been  able  to  find  only  one  case  iii; 
which  a  federal  court  has  ruled  that  71 A  proceedings 
must  stand  alone  and  that  the  court  has  no  authority  t(l 
relieve  for  excusable  neglect.  That  case  is  United  Stater 
V.  7.724  Acres  of  Land,  31  F.R.D.  290  (E.D.  La.  1962) 
in  which  the  court  simply  stated  that  Rule  6(b)  is  noni 
applicable  to  71 A  proceedings,  citing  no  authority.  Botl' 
the  latter  cases  arose  in  the  Eastern  District  of  Louisiana 
the  latest  case  in  point  of  time  sustains  the  contentior 
that  the  court  has  the  authority  to  relieve  the  AppellantJtj 
from  excusable  neglect. 

Admittedly,  excusable  neglect  has  generally  no 
been  found  when  application  has  been  made  for  relief 
But  this  in  no  way  detracts  from  the  force  of  our  argu 
ment  here.  We  in  this  point  seek  simply  to  be  allowed  t( 
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{make  a  showing  of  excusable  neglect;  the  District  Court 
iTjled  it  could  not  even  be  considered. 

The  answer  which  the  defendants,  Appellants  here, 
would  have  filed,  would  have  contested  the  validity  of 
the  taking  by  the  federal  government.  In  the  first  in- 
stance, the  taking  did  not  strictly  comply  with  the  re- 
quirement of  40  U.S.C.  §  258a  (1958)  that  a  declaration 
of  taking  be  filed  "declaring  that  said  lands  are  thereby 
taken  for  the  use  of  the  United  States."  While  the 
Peclaration  of  Taking  did  recite  "The  public  use  for 
vvliich  said  property  is  taken  .  .  ."  (R.  at  2)  this  failed 
Lo  meet  the  statutory  requirement.  In  particular,  it  must 
be  noted  that  a  "public  use"  is  not  the  same  as  the  use 
Df  the  United  States.  Public  use  may  be  accomplished  by 
any  of  the  thousands  of  branches  of  government,  most 
3f  them  not  part  of  the  federal  government,  and  even 
3y  some  quasi-public  bodies.  Use  of  the  United  States  is 
1  different,  more  restrictive  proposition,  and,  under  the 
mthority  used,  only  lands  for  the  use  of  the  United 
states  may  be  taken. 

This  taking,  of  course,  is  colored  by  the  fact  that 
Awhile  the  Government  is  going  to  flow  Appellant's  lands 
A^ith  John  Day  Dam  waters,  the  whole  fee  was  taken, 
md  the  whole  fee  was  immediately  conveyed  along 
vith  other  properties  to  the  State  of  Oregon.  The 
5tate  of  Oregon  had  already,  before  acquiring  the  prop- 
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erty,  leased  it  for  a  term  of  75  years  to  a  private,  profil 
making  company,  the  Boeing  Company.  Additionally, 
disposal  of  the  lands  for  port  use  under  33  U.S.C.  §578  (b) 
(Supp.  V  1964)  is  required  to  be  at  fair  market  value 
This  land  which  the  Government  sold  for  $17,500  was 
already  under  lease,  subject  to  acquisition,  for  $60,00C 
per  year.  And  that  lease  called  not  only  for  the  port  use 
contemplated  in  the  disposal  statute,  33  U.S.C.  §578 (a) 
(Supp.  V  1964),  but  also  general  industrial  use  including 
private  missile  tests. 

This  type  of  government  action  is  subject  to  review 
by  the  courts.  United  States  v.  Agee,  322  F.2d  139  (6th 
Cir.  1963 ) .  The  recitals  of  the  two  preceding  paragraphs 
of  this  Brief  are  not  matters  presented  for  review  in  this 
present  appeal.  Rather  they  are  there  presented  to  dem- 
onstrate the  good  faith  of  Appellants  in  seeking  to  be 
allowed  to  make  an  Answer  to  the  condemnation  pro- 
ceeding, and  to  show  that  there  are  matters  which 
should  be  properly  presented  in  due  course  for  the  con- 
sideration of  the  courts. 

The  question  of  excusable  neglect  is  one  on  whichi' 

the  District  Court  should  have  ruled.  The  case  shouldci 

I 
be  returned  to  the  District  Court  to  allow  considerationr: 

of  the  merits  of  the  excusable  neglect  urged  by  the  Ap- 
pellants. Rule  71 A  by  its  own  terms  provides  that  theti 
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other  rules  are  applicable,  and  this  must  be  taken  to 
jinclude  those  rules  providing  for  extensions  of  time. 

CONCLUSION 

It  is  patent  from  the  specific  exclusions  in  the  Rules 
of  Civil  Procedure,  that  the  District  Court  was  wrong  in 
concluding  that  the  provisions  for  extensions  of  time 
for  excusable  neglect  were  inapplicable  to  condemna- 
|tion  proceedings.  The  District  Court  should  have  ruled 
on  the  merits  of  the  neglect  which  occurred,  on  the  prop- 
er motion  of  the  Appellants  seeking  to  be  allowed  to 
file  an  Answer  to  the  condemnation  proceeding. 

j  The  District  Court  should  have  allowed  Appellants 
to  show,  in  accordance  with  the  general  law,  the  highest 
and  best  use  of  their  lands,  as  a  port  site.  This  use,  not 
speculative  since  the  lands  had  been  used  as  a  port  in 
the  past,  is  subject  to  the  navigation  servitude  to  the 
extent  that  the  Government  properly  acts  within  the 
bed  of  the  stream  in  aid  of  navigation.  But  here  nothing 
vvas  done  by  the  Government  to  diminish  the  value  of 
jJiis  land.  Rather  the  lands  were  taken  for  use  as  a  port 
dte,  and  port  site  value  should  be  allowed  the  owners. 
The  Supreme  Court  has  held  that  as  between  the  Gov- 
srnment  and  the  private  owner,  the  riparian  right  to 
levelop  a  port  is  a  valuable  property  right.  For  this,  con- 
stitutional just  compensation  must  be  paid.  This  conclu- 
;ion  is  reinforced  by  the  grant  in  the  Submerged  Lands 
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Act  of  the  right  to  develop  all  natural  resources  except- 
ing only  power  site  development,  and  subject  only  to 
the  navigation  servitude.  Here  there  was  a  taking  of 
the  lands  at  their  full  value.  Full  compensation  must  be 
allow^ed. 

Wherefore  Appellants  respectfully  pray  that  the 
judgments  of  the  United  States  District  Court  for  the 
District  of  Oregon  be  reversed,  and  the  case  remanded 
for  a  hearing  on  whether  Appellants  should  be  allowed 
to  file  an  Answer,  and  for  a  new  trial  on  the  issue  of 
just  compensation,  allowing  evidence  of  port  site  value. 

Respectfully  submitted,  I 

ALEX  L.  PARKS 
LLOYD  B.  ERICSSON 
DUSENBERY,  MARTIN,  BEATTY 
&  PARKS 

ROBERT  B.  ABRAMS 
MAHONEY  &  ABRAMS 

Counsel  for  Appellants 

i 
I  certify  that,  in  connection  with  the  preparation  of 

this  brief,  I  have  examined  Rules  18  and   19  of  the 

United  States  Court  of  Appeals  for  the  Ninth  Circuit, 

and  that,  in  my  opinion,  the  foregoing  brief  is  in  fulll 

compliance  with  those  rules. 

/s/  LLOYD  B.  ERICSSON 
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APPENDIX  A 

i 

!  Lease  between  the  State  of  Oregon  and  The  Boeing 
Co.,  of  record  in  Morrow  County,  Oregon,  Deed  Book  70, 
pp.  241-74. 

Appendices  to  this  lease  are  omitted  from  this  Ap- 
pendix. 

LEASE 

This  Lease  made  as  of  the  2nd  day  of  July,  1963,  by 

and  between  the  State  of  Oregon,  acting  by  and  through 

the  State  Land  Board,  Lessor  ("the  State"),  and  The 

Boeing  Company,  a  Delaware  corporation,  Lessee  ("the 

Company"),  witnesseth  that: 

RECITALS 

A.  Part  of  the  lands  described  in  Schedule  A  hereto 
("the  premises")  now  are  owned  by  the  State;  part  of 
:he  premises  now  are  owned  by  the  United  States  of 
\merica  acting  by  and  through  the  Depai^tment  of  the 
Sfavy  ("Navy");  part  of  the  premises  now  are  owned 
Dy  the  United  States  of  America  acting  by  and  through 
he  Department  of  Interior  ("Interior")  and  the  Corps 
)f  Engineers   ("the  Corps"). 

B.  Navy  is  empowered  by  Section  207  of  Public  Law 
^6-500,  74  Stat.  166,  175,  The  Reserve  Forces  Facilities 
\ct  of  1960,  as  amended  by  Public  Law  87-356,  75  Stat. 
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777,  to  convey  to  the  State  Navy  lands  within  the  prem 
ises  ("Navy  lands")  in  exchange  for  the  State's  conveyv 
ance  to  Navy  of  other  lands  and  facilities  suitable  foB 
Navy  purposes.  A  complete  substitute  facility  has  been 
provided  and  is  available  for  use  by  Navy. 

C.  The  Corps  has  authority  and  has  taken  steps  tc 
acquire  the  Interior  lands  within  the  premises  and  i; 
empowered  by  Section  108  of  Public  Law  86-645,  lA 
Stat.  480,  to  convey  to  the  State  the  Corps  and  Interioi 
lands  within  the  premises  ("Corps  lands")  subject  to  £i 
standard  flowage  easement  and  subject  to  reversion  to 
the  Corps  in  the  event  of  non-use  or  substantial  deparr 
ture  from  an  approved  plan  of  development. 

D.  The  State  has  been  granted  legislative  authority^ 
to  marshal  and  acquire  Navy  and  Corps  lands  and  haa 
taken  preliminary  steps  to  acquire  these  lands. 

E.  Pending  acquisition  of  the  Navy  and  Corps  land&s 
the  State  has  obtained  permission  from  Navy,  Interior, 
and  the  Corps  for  the  State  and  its  lessees  to  go  upon  thd 
Navy  and  Corps  lands. 

F.  Upon  acquiring  the  premises,  and  pursuant  td 
legislative  authority,  the  State  proposes  to  lease  the 
premises  to  the  Company  and  the  Company  desires  to 
rent  the  premises  from  the  State  upon  the  terms  and 
conditions  set  forth  hereinafter. 
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CONDITIONS,  COVENANTS  AND  AGREEMENTS 

Now,  therefore,  in  consideration  of  the  premises  and 
of  the  mutual  covenants  and  agreements  expressed  here- 
inafter and  for  other  good  and  valuable  considerations, 
the  parties  hereto  agree  as  follows: 

ARTICLE  I. 

CONDITIONS  TO  BE  PERFORMED  BY  THE 

STATE  PRIOR  TO  COMMENCEMENT  OF  THE 

COMPANY'S  OBLIGATION  TO  PAY  RENT 


1.  First  Condition.  Upon  execution  of  this  lease,  the 
State,  without  expense  to  the  Company,  shall  use  its  best 
efforts  and  shall  do  all  things  necessary  promptly  to 
acquire  title  to  the  premises  subject  only  to  the  terms, 
conditions,  reservations,  exceptions  and  limitations  set 
forth  in  Schedule  B  attached  hereto  and  by  this  refer- 
ence made  a  part  hereof  and,  immediately  upon  so 
acquiring  title  thereto,  shall  cause  to  be  delivered  to  the 
Company  the  following:  (i)  the  unqualified  written 
bpinion  of  legal  counsel  selected  by  the  Company  that 
the  State  is  authorized  and  empowered  to  enter  into 
^nd  to  execute  this  lease  and  that  this  lease,  when  duly 
3xecuted  by  the  parties  hereto  and  delivered,  is  and 
shall  be  the  binding  legal  obHgation  of  the  State  as 
lessor,  in  accordance  with  its  terms;  and  (ii)  the  stand- 
ard form  of  preliminary  title  insurance  report  and  com- 
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mitment,  issued  by  a  title  insurer  acceptable  to  the 
Company,  which  shall  commit  said  title  insurer  to  issue 
to  the  Company  its  standard  form  of  policy  of  title  in- 
surance containing  only  those  terms,  conditions,  reser- 
vations, exceptions  and  limitations  as  are  described  in 
Schedule  B  hereto  and  insuring  the  Company's  leasehold 
interest  in  the  premises  in  the  amount  of  $100,000.00 
upon  the  filing  of  this  lease  for  record  and  payment  by 
the  Company  of  the  premium  therefor.  I 

2.  Second  Condition.  Within  ten  (10)  days  of  its  re- 
ceipt of  both  of  the  documents  aforementioned  in  para-i| 
graph  1  of  this  Article  I,  the  Company  shall  notify  the 
State  in  writing  either  that  the  State's  title  conformsu 
to  the  stipulations  of  Schedule  B  or  that  the  State's  title 
is  deficient  because  it  does  not  conform  to  the  stipula- 
tions of  Schedule  B.  In  the  latter  event,  the  Company's 
notice  shall  specify  in  what  particular  the  State's  title 
does  not  conform  to  the  stipulations  of  Schedule  B  and 
the  State  shall  have  ninety  (90)  days  from  the  date  of)] 
its  receipt  of  the  Company's  notice  in  which  to  correct'l 
the  title  defect  specified  in  the  Company's  notice.  If  thet 
defect  specified  in  the  Company's  notice  shall  not  have(! 
been  corrected  within  the  said  ninety  (90)  days,  thisi! 
lease  shall  expire  at  the  close  of  business  in  Seattle, 
Washington  on  the  ninetieth  (90th)  day  without  fur- 
ther notice  or  action  by  either  party  hereto,  unless  the 
Company  shall  earlier  have  notified  the  State  in  writing 
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Ithat  it  waives  any  defects  remaining  unremedied.  When 
ithe  defect  shall  have  been  corrected  within  the  said 
ininety  (90)  days,  the  State  shall  cause  to  be  delivered 
[to  the  Company  prior  to  the  close  of  business  in  Seattle, 
KVashington  on  the  ninetieth  (90th)  day  a  supplemen- 
jtary  preliminary  title  insurance  report  and  commitment 
Iwhich  shall  conform  to  the  stipulations  of  Schedule  B, 
and  thereafter,  the  procedures  set  forth  in  this  Article  I 
shall  be  followed  with  respect  thereto  as  if  it  were  the 
first  preliminary  title  insurance  report  and  commit- 
ment. 
I 

3.  The  Company's  Election  if  the  State  Should  Fail 
f:o  Perform  First  Condition.  If  for  any  reason  the  Com- 
pany should  not  have  received  both  of  the  documents 
aforementioned  in  paragraph  1  of  this  Article  I  prior  to 
noon,  P.D.T.  September  30,  1963,  the  Company  shall 
liave  an  election,  exercisable  by  mailing  written  notice 
".hereof  to  the  State  postmarked  prior  to  midnight,  Oc- 
lober  15,  1963,  either  to  terminate  this  lease  forthwith 
)r  to  waive  the  first  condition.  If  the  lease  shall  be  so 
:eiTninated,  neither  party  hereto  shall  have  any  obliga- 
ion  whatsoever  to  the  other  party  hereto  under  this 
nstnmient  except  that  all  sur-rental  payments  previ- 
)usly  made  pursuant  to  paragraph  2(a)  of  Article  III 
lereof  shall  be  returned  to  the  Company  pursuant  to  the 
jscrow  instructions  set  forth  in  Schedule  D  attached 
lereto,  and  the  Company  thereupon  shall  surrender 
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possession  of  the  premises.  If  the  Company  should  waivi 
the  first  condition,  it  shall  fix  a  date  in  1963  by  whicl 
the  State  shall  perform  it  and,  in  the  event  of  the  State' 
subsequent  or  continued  failure  to  perform  the  condi 
tion  by  the  1963  date  so  fixed,  this  lease  shall  expire  a 
the  close  of  business  on  the  1963  date  so  fixed  withou 
further  notice  or  action  by  either  party  hereto  and  th( 
State  thereupon  shall  refund  to  the  Company  all  sur 
rental  payments  previously  made  pursuant  to  subpara 
graph  2(a)  of  Article  III  hereof  and  the  Companj 
thereupon  shall  surrender  possession  of  the  premises. 

4.  Possession.  The  Company  shall  be  entitled  to  pes 
session  of  the  premises  at  the  following  times  and  on  th( 
following  terms  and  conditions:  i 

(a)  Immediately  upon  execution  of  this  lease 
the  Company  shall  pay  the  amount  of  sur-renta^ 
provided  for  in  subparagraph  2(a)    of  Article  IIli 
hereof  and  on  and  after  July  2,  1963  shall  have  s 
license  to  enter  the  premises  for  survey  and  explora- 
tion purposes,  including  Navy,  Interior  and  Corp^ii 
lands,  but  subject,  as  to  the  latter,  to  the  furtheiK! 
conditions  set  forth  in  the  Navy,  Interior  and  Corpj 
permits  to  enter,  attached  hereto  as  Schedule  C. 

(b)  Within  ten  (10)  days  after  receiving  both 
of  the  documents  aforementioned  in  paragraph  1  oi 
this  Article  I,  the  Company  shall  pay  to  the  State  the 
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amount  provided  for  in  paragraph  3  of  Article  III 
hereof  and  thereupon  shall  be  entitled  to  possession 
of  the  premises  upon  the  terms  and  conditions  set 
forth  herein  without  regard  to  any  limitations  or 
conditions  set  forth  in  Schedule  C. 

ARTICLE  II. 
LEASE,  TERM,  EXPIRATION  AND  TERMINATION 

1,  Lease.  Subject  to  the  foregoing  conditions,  the 
5tate  hereby  leases  to  the  Company  and  the  Company 
lereby  leases  from  the  State  the  lands  particularly  de- 
scribed in  Schedule  A,  subject  only  to  the  encumbrances, 
reservations,  use  restrictions  and  exceptions  described  in 
Schedule  B,  for  the  term  and  upon  the  terms  and  condi- 
ions  set  forth  hereinafter. 

II  2.  Term.  The  term  of  this  lease  shall  commence  on 
he  day  on  which,  pursuant  to  subparagraph  4(b)  of 
Vrticle  I  of  this  lease,  the  State  puts  the  Company  in 
)Ossession  of  the  premises  and,  subject  to  earlier  termi- 
lation  as  provided  for  hereinafter,  the  said  term  shall 
•xpire  at  11:59  P.M.,  December  31,  2040,  A.M. 

3.  Termination  by  the  State.  The  State,  having  cause 
•r  by  reason  of  the  Company's  default  remaining  un- 
emedied  as  provided  hereinafter,  may  cause  this  lease 
0  be  terminated  under  the  following  circumstances 
nd  upon  and  subject  to  the  following  tenris  and  condi- 
ions: 


58 

( a )  Failure  to  Put  Premises  to  Proper  Use.  If,  a 
any  time  prior  to  December  31,  1970,  the  Company'; 
use  of  the  premises  for  industrial  or  for  industria 
research  or  developmental  purposes  shall  have  me 
the  standard  prescribed  in  paragraph  1  of  Article  I\ 
hereof  ("use  test"),  the  State  may  not  terminate  this 
lease  for  the  cause  which  is  the  subject  of  this  sub 
paragraph  3(a)  of  Article  II  and  this  subparagraph 
shall  be  of  no  force  or  effect  whatsoever.  If,  as  oi 
December  31,  1970,  the  Company's  use  of  the  prem 
ises  for  industrial  or  for  industrial  research  or  de 
velopmental  purposes  in  fact  shall  have  failed  tc 
meet  the  use  test,  the  State  may  take  the  following 
action  leading  to  the  termination  of  this  lease  or 
December  31,  1971.  First,  the  State  shall  notify  the 
Company  not  later  than  January  10,  1971,  that  in 
the  State's  judgment  the  Company's  use  of  the  prem 
ises  fails  to  meet  the  use  test.  If  said  notice  is  nol 
given  on  time,  the  State  shall  be  deemed  to  have 
acknowledged  that  the  Company's  use  of  the  prem- 
ises conforms  to  the  use  test  and  to  have  waived" 
irrevocably  and  to  have  abandoned  permanently!  ^ 
the  State's  right  to  terminate  for  this  cause.  After 
receipt  of  such  notice,  if,  in  fact  the  Company  shall 
have  failed  to  meet  the  use  test,  the  Company  shall 
have  until  June  30,  1971,  in  which  to  meet  the  use 
test  and,  if  it  shall  have  done  so  on  or  before  the 
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latter  date,  the  State's  earlier  notice  shall  have  no 
force  or  effect  and  the  teiTn  of  this  lease  shall  never 
again  be  subject  to  termination  for  this  cause.  If,  on 
June  30,  1971,  the  Company's  use  of  the  premises 
still  does  not  meet  the  use  test,  the  State  may  notify 
the  Company  not  later  than  July  10,  1971,  that,  pur- 
suant to  this  lease  provision,  the  lease  shall  be  termi- 
nated by  the  State  as  of  December  31,  1971,  and  if 
such  notice  is  timely  given,  and  if,  in  fact  the  Com- 
pany shall  have  failed  to  meet  the  use  test,  this  lease 
shall  so  terminate.  If  said  notice  is  not  given  on  time, 
the  State  shall  be  deemed  to  have  acknowledged  that 
the  Company's  use  of  the  premises  conforms  to  the 
use  test  and  to  have  waived  irrevocably  and  to  have 
abandoned  permanently  the  State's  right  to  termi- 
nate for  this  cause. 

(b)  Termination  for  Non-User.  If,  after  Decem- 
ber 31,  1971,  the  premises  are  not  used  for  any  of  the 
purposes  specified  in  the  use  test  for  a  period  of 
twelve  (12)  consecutive  calendar  months,  the  State 
may  take  the  following  action  which  may  lead  to  the 
State's  unilateral  tennination  of  this  lease.  Within 
thirty  (30)  days  of  the  last  day  of  the  twelfth  ( 12th) 
consecutive  month  of  non-user,  the  State  may  notify 
the  Company:  (i)  of  the  fact  of  the  Company's  non- 
user  for  twelve  (12)  consecutive  calendar  months; 
(ii)  of  the  terminal  date  of  the  period  of  non-user; 
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and  (iii)  that  unless  the  premises  are  put  to  any  oi 
the  uses  specified  in  the  use  test  within  six  (6)  cal- 
endar months  from  the  aforementioned  terminal 
date,  the  State  shall  terminate  this  lease  pursuant  tc 
this  provision  on  the  last  day  of  the  sixth  (6th) 
month.  If  the  premises  are  so  used  within  the  time 
prescribed  in  said  notice,  the  notice  shall  be  of  nc 
force  and  effect  and  this  lease  shall  not  so  terminate, 
If  the  premises  are  not  so  used  within  the  time  pre- 
scribed in  said  notice,  this  lease  shall  so  terminate. 

(c)  Default  and  Re-Entry  —  Termination  foi 
Cause.  The  f oreoging  subsections  3(a)  and  ( 3 )  b  dc 
provide  and  shall  be  deemed  to  provide  the  exclusive 
means  of  termination  by  the  State  in  the  circum- 
stances described  therein.  The  provisions  of  this  sub- 
paragraph 3(c)  shall  not  be  applicable  to  the  cir- 
cumstances described  in  subparagraphs  3(a)  and 
3(b)  even  though  the  3(a)  and  3(b)  circumstances 
may  involve  a  lease  violation  or  default  by  the  Com- 
pany. If,  within  thirty  (30)  days  after  receiving  no- 
tice of  its  violation  of  or  its  default  in  the  perform- 
ance of  any  covenant  of  this  lease,  the  Company 
should  fail  or  neglect  to  take  steps  to  correct  any 
such  violation  or  default  which  in  fact  exists,  then 
the  State  may  terminate  this  lease  by  re-entering  the 
premises  at  the  expiration  of  the  thirty  (30)  day 
period.  In  the  event  that  the  State  should  re-enter 
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under  the  foregoing  provision  of  this  lease,  the  Com- 
pany's liability  for  rent  to  become  due  thereafter 
shall  be  extinguished. 

4.  Termination  by  the  Company.  The  Company  may 
lerminate  this  lease  under  the  following  circumstances 

md  upon  and  subject  to  the  following  terms  and  condi- 

I. 
Jons: 

( a )  For  Breach  of  the  Staters  Covenant  of  Quiet 
Enjoyment.  The  State  covenants  that  so  long  as  the 
Company  performs  the  covenants  by  it  to  be  per- 
formed hereunder  the  Company  shall  have  quiet  and 
peaceful  possession,  use  and  enjoyment  of  the  prem- 
ises. If  the  Company's  quiet  and  peaceful  possession, 
use  and  enjoyment  of  the  premises  should  be 
breached  in  any  manner  or  degree,  the  Company 
may  give  the  State  written  notice  thereof  and,  if  the 
State  should  fail,  neglect  or  be  unable  to  terminate 
and  correct  the  breach  of  the  Company's  quiet  en- 
joyment within  ninety  (90)  days  of  its  receipt  of  said 
notice,  the  Company  may  cause  termination  of  this 
lease  by  giving  the  State  written  notice  of  termina- 
tion and,  in  the  latter  event,  termination  shall  occur 
without  further  action  by  either  party  at  the  close 
of  business  on  the  one  hundred  eightieth  (180th) 
day  following  the  giving  of  said  termination  notice. 
This  remedy  shall  be  in  addition  to  any  and  all 
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other  remedies  which  the  Company  may  enjoy  either 
at  law  or  in  equity.  Except  as  otherwise  provided 
herein,  exercise  by  any  party  entitled  to  the  benefit 
thereof  of  any  of  the  reservations  or  exceptions  set 
forth  in  Schedule  B  shall  not  constitute  breach  by 
the  State  of  the  foregoing  covenant  of  quiet  and 
peaceful  possession,  use  and  enjoyment  of  the  prem- 
ises. 

(b)  Condemnation.  If  any  eminent  domain  pro-) 
ceedings  are  instituted  under  which  all  or  any  por-r 
tion  of  the  premises  may  be  taken  by  exercise  of  the( 
power  of  eminent  domain,  and  if,  in  the  Company's'! 
absolute  and  uncontrolled  judgment  and  discretion,! 
the  threatened  taking  will  materially  interfere  with,i 
hinder,  embarrass  or  inconvenience  the  Company's'! 
use  or  intended  use  of  the  premises,  the  Company) 
may  terminate  this  lease  by  giving  the  State  ap-) 
propriate  written  notice  on  or  before  the  one  hun-ii 
dred  twentieth  ( 120th)  day  following  the  institutionn 
of  such  eminent  domain  proceedings.  Termination 
shall  occur  either  on  the  date  that  lawful  possessioni, 
is  taken  by  the  condemnor  or  one  hundred  eighty 
(180)  days  following  the  giving  of  the  notice  of  ter- 
mination, whichever  is  the  later  date. 

( c )  The  Company's  Right  to  Terminate  Withoutn 
Cause.  In  addition  to  the  termination  rights  the  Com- 
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pany  may  exercise  pursuant  to  Article  I  hereof  and 
pursuant  to  the  subparagraphs  of  this  paragraph  4 
of  this  Article  II,  the  Company,  without  cause  or 
default  by  the  State,  unilaterally  may  cause  this 
lease  to  be  terminated  as  at  11:59  P.M.,  December 
31,  in  the  years  1970,  1980,  1990,  2000,  2010,  2020, 
or  2030,  A.D.  The  Company's  right  so  to  terminate 
shall  be  exercisable  by  giving  the  State  written  no- 
tice of  the  Company's  election  to  terminate  not  later 
than  January  1  of  the  same  year  in  which  such 
termination  is  to  become  effective. 

5.  Removal  of  Property  on  Expiration  and  Termina- 
\tion.  At  any  time  during  the  term  of  this  lease  or  upon 
its  expiration  or  in  the  event  of  any  termination  or  of 
iany  re-entry,  the  Company  shall  have  the  right  but  not 
the  obligation  to  dismantle  all  of  its  fixtures  and  prop- 
erties, real,  personal  and  mixed  that  may  be  located  in 
or  upon  the  premises  and  to  remove  them  therefrom.  In 
any  situation  in  which  termination  or  re-entry  shall 
have  occurred  less  than  one  hundred  eighty  (180)  days 
from  the  date  on  which  the  Company  was  notified  of 
the  impending  termination,  the  Company  shall  have 
not  less  than  one  hundred  eighty  (180)  days  after  re- 
ceipt of  such  notice  or  of  such  a  re-entry  in  which  to 
complete  its  dismantling  and  removal  operations. 

6.  Surrender  of  Possession.  The  Company  shall  sur- 


64 

render  possession  of  the  premises  upon  expiration  c( 
upon  completion  of  dismantling  and  removing  its  pro]i] 
erties  in  the  event  of  a  prior  termination  or  re-entry  ami 
shall  leave  the  premises  in  as  good  condition  as  exislsi 
at  the  time  of  its  taking  possession  thereof^  expectabli 
changes  attributable  to  the  Company's  use  of  the  lanri 
and  changes  caused  by  the  elements  and  other  caus6( 
beyond  the  Company's  control  being  excepted  from  thh 
foregoing  covenant. 

7.  Exercise  of  Reserved  Mineral  Rights.  The  Stati 
shall  at  all  times  protect  and  defend  the  Companyy 
right  to  cany  out  its  intended  or  desired  use  of  tWi 
premises  from  any  and  all  claims  of  parties  claiming  : 
right  to  use  of  the  premises  or  a  portion  thereof  by  reei 
son  of  reservation  in  them  or  their  predecessors  in  titlll 
or  interest  of  oil,  gas,  or  minerals  or  the  right  to  explon 
for  or  to  exploit  such  oil,  gas,  or  minerals.  In  cases  when 
the  State  may  be  entitled  or  is  bound  to  grant  permifi 
sion  for  such  exploration  or  exploitation,  such  permifil 
sion  shall  not  be  given  by  the  State  without  the  Comi^ 
pany's  prior  written  consent  approving  the  terms,  coDi 
ditions,  time  of  beginning,  duration  and  geographicaf' 
extent  of  such  permission.  The  State's  failure  to  perforni! 
any  of  its  obligations  under  this  paragraph  7  shall  coi)i| 
stitute  a  breach  of  the  covenant  of  quiet  and  peaceful 
possession,  use  and  enjojrment  of  the  premises  pursuanrj 
to  subparagraph  4(a)  of  this  Article  II. 
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8.  Grazing  and  Agricultural  Rights  and  Leases.  Not- 
jwithstanding  any  other  provisions  of  this  lease  or  of 
iSchedule  B,  the  State  hereby  covenants  and  agrees  as 
Ifollows: 

(a)  The  State  shall  defend  and  hold  harmless 
the  Company,  its  successors,  assigns  and  sublessees 
and  the  officers,  agents,  employees,  contractors,  sub- 
contractors, lessees,  sublessees,  licensees,  permittees, 
successors  and  assigns  of  any  of  them  from  any  and 
all  claims  for  loss,  cost  or  damages  of  any  nature  and 
from  whatever  source  suffered  or  incurred  by  virtue 
of  the  exercise  by  any  party  or  parties  of  their  rights 
under  any  reservation  of  grazing  or  agricultural 
rights  or  any  grazing  or  agricultural  leases  in  effect 
at  the  time  the  Company  is  given  possession  of  the 
premises  pursuant  to  subparagraph  4(b)  of  Article 
II  hereinabove. 

(b)  The  State  shall  grant  no  grazing  or  agricul- 
tural rights,  permits  or  leases  or  permit  any  exten- 
sions, renewals  or  modifications  of  existing  grazing 
or  agricultural  rights,  permits  or  leases  without  the 
prior  written  consent  of  the  Company  approving  the 
terms,  conditions,  time  of  beginning,  duration,  and 
geographical  extent  thereof.  In  the  event  any  such 
grazing  or  agricultural  rights,  permits  or  leases  shall 
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be  granted,  all  consideration  therefor  shall  be  paid 
to  the  Company. 

(c)  The  State's  failure  to  perform  any  of  its 
obligations  under  this  paragraph  8  shall  constitute  a 
breach  of  the  covenant  of  quiet  and  peaceful  pos- 
session, use  and  enjoyment  of  the  premises  pursuant 
to  subparagraph  4(a)  of  this  Article  11. 

ARTICLE  III. 
RENT 

1.  Basic  Rental.  Except  as  hereinafter  provided  in. 
this  Article  III,  the  Company  shall  pay  quarterly  rental! 
of  Fifteen  Thousand  Dollars  ($15,000.00)  in  advance 
not  later  than  the  fifteenth  (15th)  day  of  January, 
April,  July  and  October  of  each  year  of  the  lease  term. 
The  payment  provided  for  in  subparagraph  2(a)  of  this 
Article  III  shall  be  made  to  the  United  States  National 
Bank  of  Portland,  Oregon,  in  escrow,  pursuant  to  escrow 
instructions  set  forth  in  Schedule  D  attached  hereto  and 
by  this  reference  made  a  part  hereof.  Initially,  all  other 
payments  shall  be  made  by  mail  to  the  order  of  the 
Oregon  State  Treasurer  at  his  office  in  Salem,  Oregon. 
At  any  time  and  from  time  to  time  the  State  may  desig- 
nate an  alternate  method  of  payment  delivery  or  an 
alternate  place  of  payment  or  both. 

2.  Sub-Rental.  In  addition  to  the  basic  rental  pro- 
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vided  by  paragraph  I  of  this  Article  III,  the  Company 
i shall  pay  to  the  State  a  sur-rental  equal  to  (i)  the  State's 
cost  of  removing  Navy  from  the  premises  and  providing 
a  substitute  facility  for  Navy's  use,  or  (ii)  Seventy-five 
Thousand  Dollars  ($75,000.00),  whichever  is  smaller. 
The  total  sur-rental  thus  determined  shall  be  payable 
as  follows: 

(a)  196J>  Sur-Rental.  Upon  execution  of  this 
lease,  the  Company  shall  pay  in  escrow,  as  provided 
in  Schedule  D  attached  hereto,  a  sur-rental  payment 
of  Thirty-five  Thousand  Dollars  ($35,000.00). 

(b)  Sur-Rental  Payments  for  the  Years  1964 
Through  1969.  Commencing  January,  1964,  and  con- 
tinuing through  October,  1969,  the  Company  shall 
pay  in  advance,  at  the  times  and  in  the  manner  that 
basic  rental  is  paid  pursuant  to  paragraph  1  of  this 
Article  III,  quarterly  sur-rental  equal  to  one-twen- 
tieth (l/20th)  of  the  difference  between  the  total 
sur-rental  as  determined  by  this  paragraph  2  and 
the  1963  sur-rental  payment  provided  for  in  subpara- 
graph 2(a)  of  this  Article  III. 

3.  Basic  Rental  for  1963.  If  the  Company  is  given 
possession  of  the  premises  in  1 963  pursuant  to  subpara- 
graph 4(b)  of  Article  I  hereinabove,  the  basic  annual 
rental  for  1963  of  Sixty  Thousand  Dollars  ($60,000.00) 
>hall  be  prorated  according  to  the  number  of  days  of 
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such  possession.  The  latter  amount,  thus  prorated,  shall 
be  the  sum  which  the  Company  shall  be  required  to  pay 
pursuant  to  subparagraph  4(b)  of  Article  I  hereinabove. 

4.  Basic  Rental  Adjustment.  The  basic  rental  pro- 
vided for  in  paragraph  1  of  this  Article  III  shall  be  andc 
shall  remain  effective  only  until  December  31,  1969.  Ini 
order  to  cause  the  basic  rental  to  conform  to  major' 
trends  in  the  changing  purchasing  price  of  the  dollar, 
the  dollar  amount  of  the  basic  rental  shall  be  adjustedti 
in  1969  and  every  ten  (10)  years  thereafter.  The  newfl 
basic  rental,  as  thus  adjusted  ("adjusted  basic  rental"),) 
shall  become  effective  on  January  1  of  the  years  1970,) 
1980,  1990,  2000,  2010,  2020  and  2030  A.D.,  respec-: 
tively,    ("adjustment  dates"),  and  the  adjusted  basic( 
rental  becoming  effective  as  of  any  adjustment  date* 
shall  remain  effective  until  the  next  following  adjust-t' 
ment  date  or  until  expiration  or  earlier  termination  ofit 
this  lease.  The  annual  adjusted  basic  rental  for  any  10- 
year  period  shall  be  the  amount  which  bears  the  same* 
ratio  to  Sixty  Thousand  Dollars   ($60,000.00)   as:    (i) ) 
The  Wholesale  Price  Index  (all  commodities)  published H 
by  the  United  States  Labor  Department's  Bureau  ofl 
Labor  Statistics  for  the  month  of  March  in  the  year 
immediately  preceding  any  adjustment  date  bears  to 
(ii)  the  said  same  index  for  the  calendar  month  im 
which  the  Company  initially  takes  possession  of  thei 
premises  pursuant  to  subparagraph  4(b)   of  Article  I 
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hereinabove.  If  said  Wholesale  Price  Index  is  discon- 
tinued, the  State  and  the  Company  shall  select  as  nearly 
comparable  statistics,  reflecing  the  purchasing  power  of 
the  dollar  in  the  hands  of  a  consumer  purchasing  com- 
modities at  wholesale,  as  then  may  be  published  in 
some  responsible  financial  periodical  of  recognized  au- 
thority or  is  then  otherwise  available,  and  such  statistics 
shall  be  used  thereafter  in  lieu  of  said  Wholesale  Price 
Index  in  determining  the  adjusted  basic  rental.  If,  prior 
to  the  next  succeeding  adjustment  date,  the  parties  here- 
to are  unable  to  agree  upon  the  statistics  to  be  used  in 
lieu  of  the  discontinued  Wholesale  Price  Index,  selection 
of  the  substitute  statistics  shall  be  made  by  such  third 
party  as  the  parties  hereto  may  agree  upon,  or  in  the 
absence  of  agreement,  shall  be  made  by  such  third  party 

i 

■as  may  be  chosen  by  the  then  presiding  judge  of  the 
United  States  Court  of  Appeals  for  the  Circuit  encom- 
passing the  State  of  Oregon  on  application  of  either 
party  upon  notice  to  the  other  party. 

5.  Rental  on  Additional  Lands.  If  at  any  time  or 
(from  time  to  time  in  the  future  the  State  should  acquire 
by  purchase,  lease,  federal  surplus  procedm-es,  or  other- 
wise, any  federal  lands,  or,  for  industrial  purposes,  any 
other  lands  contiguous  to  the  premises  covered  by  this 
lease,  which  at  the  time  of  their  acquisition  b}^  the  State 
are  not  within  the  premises  then  being  leased  to  the 
Company,  the  State  shall  give  the  Company  \^Titten 
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notice  of  its  acquisition  of  said  additional  lands.  For  sixt;; 
(60)  days  after  its  receipt  of  said  written  notice,  th(ij 
Company  shall  have  the  right  to  cause  all  or  any  par 
of  the  additional  lands,  so  acquired  by  the  State,  to  b( 
made  subject  to  this  lease.  The  basic  rental  per  acre  pei 
quarter  on  any  such  additional  land  after  it  become: 
subject  to  this  lease  shall  be  the  basic  rental  per  acrr 
per  quarter  paid  on  the  land  subject  to  the  lease  on  tho 
first  day  of  the  quarter  immediately  preceding  tha 
quarter  in  which  the  additional  land  becomes  subject 
to  this  lease. 

6.  Sub-Rentals.  The  Company  shall  pay  to  the  Statee 
on  or  before  the  15th  day  of  January  of  each  calendani 
year,  an  amount  to  50%  of  the  Conlpany's  gross  casfcl 
receipts  as  sub-rental  during  the  immediately  precedt 
ing  calendar  year  with  respect  to  any  portion  of  tht 
premises  which  the  Company  has  sub-let  pursuant  tcl' 
paragraph  2  of  Article  IV  hereof;  provided,  however./ 
that  the  State  shall  not  be  entitled  to  any  sub-rental  pay-v 
ments  hereunder  until  the  Company  shall  first  have 
recovered  from  sub-rentals  an  amount  equal  to  the  total 
sur-rental  payment  pursuant  to  paragraph  2  of  this  Ar 
tide  III;  and  provided,  fiu'ther,  that  the  State  shall  no1 
be  entitled  to  any  sub-rental  payments  in  any  calendar 
year  until  the  Company  shall  have  first  recovered  from 
sub-rentals,  an  amount  equal  to  the  annual  adjusted 
basic  rental  for  that  year.  In  determining  the  amount i 
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of  the  Company's  gross  cash  receipts  as  sub-rental,  there 
I  shall  be  considered  only  such  amounts  as  are  actually 
I  received  by  the  Company  as  cash  payments  for  sub- 
rental attributed  to  the  bare  land,  excluding  all  im- 
provements, over  which  the  sub-tenant  has  been  given 
I  exclusive  possession  and  control. 

i 

I  ARTICLE  IV. 

!    POSSESSORY  USE,  RIGHTS  AND  OBLIGATIONS 

j  1.  Use  Test.  Subject  to  the  following  terms,  condi- 
tions and  qualifications  the  Company  shall  make  use 
of  the  premises  primarily  for  industrial  or  industrial 
research  or  developmental  purposes.  Failure  to  do  so 
ishall  subject  the  Company  to  the  risk  of  the  State's  ter- 
mination of  this  lease  pursuant  to  the  provisions  of  para- 
graph 3(a)  of  Article  II  hereof;  provided,  however,  that 
the  Company's  use  of  the  premises  shall  be  and  shall  be 
deemed  to  be  primarily  for  industrial  or  industrial  re- 
search and  developmental  purposes,  and  this  lease  shall 
not  be  subject  to  termination  by  the  State  pursuant  to 
paragraph  3(a)  of  Article  II  hereof  if: 

(a)  The  Company's  primary  industrial  or  in- 
dustrial research  and  developmental  effort  is  con- 

j  centrated  in  only  a  part  or  parts  of  the  entire  prem- 
'      ises; 

( b )  While  the  Company's  primary  industrial  or 
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industrial  research  or  developmental  effort  is  coi 
centrated  in  a  part  or  parts  of  the  premises,  anothe^ 
part  or  other  parts  of  the  premises  are  put  to  nor 
industrial  use  by  (i)  a  party  entitled  to  enjoy  th 
rights,  reservations,  use  restrictions  or  exceptior 
set  forth  in  Schedule  B  hereto j  or  (ii)  by  the  Coir 
pany;  or  (iii)  by  those  in  possession  of  the  premise 
by  its  consent.  For  example,  if,  while  the  Companyyl 
primary  industrial  or  industrial  research  developi 
mental  effort  is  concentrated  in  one  part  or  parts  cd 
the  premises,  the  Company,  to  minimize  fire  haai 
ard  or  to  accommodate  neighboring  grazing  or  agrr 
cultural  interests,  should  permit  sheep  to  graze  an<i 
agriculture  to  be  practiced  on  another  part  or  othe 
parts  of  the  premises,  this  lease  shall  not  be  subjec 
to  termination  by  the  State  pursuant  to  paragraph 
3(a)   of  Article  II  hereof.  Similarly,  if,  while  thli 
Company  concentrated  its  primary  industrial  or  iri 
dustrial  research  or  developmental  effort  in  one  par 
or  parts  of  the  premises,  the  Company  should  deen 
it  desirable  to  construct  housing  or  some  related  fa; 
cility  for  the  accommodation  of  personnel  involve' 
in  the  industrial  or  industrial  research  or  develop 
mental  effort  or  in  secondary  efforts  related  thereto 
the  Company  may  permit  the  construction  of  sue] 
housing  or  other  facilities  without  being  subject  t' 
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termination   of  this  lease  pursuant  to   paragraph 
3(a)  of  Article  II  hereof. 

2.  Subletting  and  Assignments.  This  lease  shall  not 
be  assignable  by  the  Company  and  the  Company  shall 
not  sublet  more  than  one-half  iVi)  of  the  premises  with- 
out the  State's  prior  written  consent,  which  shall  not 
}be  withheld  unreasonably^  provided,  however,  that 
without  the  State's  consent,  the  Company  may  assign 
•this  lease  to  the  United  States  or  to  any  agency  or  instru- 
mentality thereof  and  the  Company  may  sublet  up  to 
land  including  one-half  {V2)  of  the  premises.  Transfer 
bf  this  lease  from  the  Company  to  another  party  by 
merger,  consolidation  or  liquidation  and  change  in  the 
ownership  of  or  power  to  vote  the  majority  of  the  Com- 
pany's outstanding  voting  stock  shall  not  be  deemed  to 
Constitute  an  assignment  for  the  purposes  of  this  para- 
graph. The  granting  of  leases  or  other  interests  in  the 
premises  permitting  grazing  or  agricultural  uses  of  the 
premises  or  a  portion  thereof  shall  not  constitute  an 
assignment  or  a  subletting  for  the  purposes  of  this  para- 
graph. 

3.  Use  by  Subtenants.  SxxbXenanlsmAy  use  \he  prem- 
ises for  any  lawful  purpose,  and  industrial  use  or  indus- 
trial research  or  developmental  use  by  a  subtenant  shall 
oe  deemed  to  be  the  Company's  use  for  the  purposes  of 
Daragraph  3(a)  of  Article  II  and  paragraph  1  of  this 
\rticle  IV  hereof. 
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4.  Liens.  The  Company  shall  keep  the  premises  free 
from  any  liens  arising  out  of  work  performed,  material{| 
furnished  or  obligations  incurred  by  or  for  the  Company 

5.  Taxes.  For  all  purposes  of  this  lease  the  ternif 
"tax"  and  "taxes"  shall  refer  only  to  those  taxes,  excises, 
duties,  fees,  assessments  and  charges  which  lawfully  are 
levied  or  an  imposed  by  the  State  of  Oregon  or  by  any 
lawfully  created  municipal  corporation,  taxing  district»lj 
improvement  district,  agency,  institution,  department 
or  political  subdivision  of  state  or  local  government, 
which  becomes  a  lien  upon  the  premises  after  the  datelj 
on  which  the  Company  takes  possession  thereof  and*; 
which  becomes  due  and  payable  prior  to  the  date  on^ 
which,  by  virtue  of  expiration  or  prior  termination  ofij 
this  lease,  the  Company  surrenders  possession  thereof^^ 
The  Company  shall  pay  or  shall  cause  to  be  paid  whem 
due  all  taxes,  as  thus  defined,  provided,  however,  thati 
the  Company  may  deduct  from  rental  payonents  due  to 
the  State  hereunder  during  any  calendar  year  any  and' 
all  taxes  payable  during  such  calendar  year  based  uponyi 
incident  to  or  measured  by  either:    (i)   the  bare  land* 
value  of  the  premises^  or  (ii)  the  value  of  this  leasehold' 
interest  as  intangible  personal  property;  or  (iii)  both 
(i)  and  (ii)  above. 

6.  Condemnation — Reduced  Rental  and  Division  of 
Award.  If  the  Company  elects  not  to  terminate  pursuant 
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to  subparagraph  4(b)  of  Article  II  hereof,  the  basic 
rental  payable  hereunder  on  and  after  the  date  lawful 
(possession  is  taken  by  condemnor  shall  be  reduced  by 
the  amount  of  rental  which  is  proportionate  to  the  area 
so  taken.  Any  award  made  in  eminent  domain  proceed- 
ings involving  the  premises  shall  be  distributed  as  be- 
Itween  the  State  and  the  Company  as  follows:  (i)  the 
^tate  shall  receive  all  sums,  if  any,  awarded  as  compen- 
sation for  the  taking  of  the  bare  land  exclusive  of  im- 
l^rovements  thereon;  and  (ii)  the  Company  shall  receive 
kll  sums  awarded  as  compensation  for  the  taking  of  the 
ompany's  leasehold  interest  and  for  the  taking  of  the 
ompany's  improvements,  including,  without  limiting 
the  generality  of  the  foregoing,  all  site  preparation, 
grading,  subgrading  and  filling  and  buildings,  installa- 
'ions,  facilities,  attachments,  fixtures,  additions  and  ap- 
purtenances. 

7.  Navy  Contract.  The  State  covenants  that  it  will 
IDerform  its  obligations  pursuant  to  its  contract  with 
Vavy  for  the  purchase  of  Navy  lands  within  the  prem- 
ises and  will  not  permit  any  impairment  or  forfeiture 

)i  its  interest  thereunder.  Documentary  evidence  of  sat- 

I 

sfaction  of  each  of  such  obligations  shall  be  promptly 

upplied  to  the  Company  upon  its  request.  Failure  of 

he  State  to  satisfy  any  such  obligation  or  to  supply  such 

'vidence  shall  be  deemed  to  be  a  breach  of  the  State's 

ovenant  of  quiet  and  peaceful  possession,  use  and  en- 
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joyment  of  the  premises  pursuant  to  subparagraph  4 (a! 
of  Article  II  hereabove.  Notwithstanding  the  foregoing 
the  Company  shall  have  the  right,  but  not  the  obliga 
tion,  to  take  whatever  action  may  be  required  to  remedy 
any  default  by  the  State  in  its  obligations  to  the  Navj 
pursuant  to  said  contract,  including  but  not  limited  t( 
the  payment  of  moneys  owed  by  the  State  to  Navy.  Th( 
entire  cost  of  any  such  action  by  the  Company  shall  bf 
offset  against  any  rental  or  sur-rental  payments  ther 
due  or  thereafter  to  become  due  to  the  State  pursuant  tc 
Article  III  hereof. 

8.  Waterfront  Property.  The  parties  hereto  recog 
nize  that  the  State's  title  to  the  waterfront  property 
within  the  premises  is  subject  to  certain  conditions  and 
use  restrictions  as  set  forth  in  Schedule  B.  Notwithstand- 
ing this,  the  Company  shall  have  unrestricted  use  of  the 
waterfront  property  and  full  riparian  rights  in  conjunc 
tion  therewith,  and  the  State  shall  exercise  every  efforl 
to  secure,  preserve  and  protect  such  rights.  The  State'5 
failui'e  to  perform  its  obligations  pursuant  to  this  para- 
graph 8,  or  any  interference,  of  any  nature  and  from 
whatever  source,  with  the  Company's  intended  or  de- 
sired industrial  use  or  development  of  the  waterfront 
property,  whether  or  not  such  intended  or  desired  in- 
dustrial use  or  development  is  consistent  with  an  ap- 
proved plan  of  development,  shall  constitute  a  breach 
of  the  State's  covenant  of  quiet  and  peaceful  possession, 


n 

use  and  enjoyment  pursuant  to  subparagraph  4(a)  of 
JA.rticle  II  hereinabove.  The  State's  obhgation  with  re- 
spect to  waterfront  property  shall  include  but  not  be 
imited  to  the  following: 

(a)  The  State  shall  use  every  effort  to  secure 
approval  by  the  Corps,  or  its  successors  in  interest, 
of  any  proposed  plan  or  amendment  to  existing  plans 
for  development  or  use  of  the  waterfront  property 
which  may  be  requested  by  the  Company. 

(b)  The  State  shall  use  evey  effort  to  acquire 
and  make  application  for  any  additional  waterfront 
property  contiguous  with  or  adjacent  to  the  prem- 
ises which  the  Company  may  require  or  desire  for 
use  or  development  for  industrial  or  port  facilities 
in  conjunction  with  the  use  of  the  premises  by  the 
Company  or  its  subtenants. 

(c)  The  State  shall  use  every  effort  to  acquire 
and  make  application  for  any  and  all  additional 
waterfront  property  contiguous  with  or  adjacent  to 
the  premises  which  are  or  may  become  available 
pursuant  to  Section  108  of  Public  Law  86-645,  74 
Stat.  480,  or  any  other  or  similar  legislation  pres- 
ently in  force  or  hereafter  enacted. 
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ARTICLE  V. 

ADMINISTRATIVE  PROVISIONS 

1 .  Notice.  Any  notice  required  to  be  given  by  either 
party  to  the  other  pursuant  to  the  terms  of  this  leas 
shall  be  sufficiently  given  if  made  in  writing  and  mailei 
by  registered  or  certified  mail,  postage  prepaid,  at  anii 
post  office  either  in  the  State  of  Oregon  or  in  the  Stat<l 
of  Washington  and  addressed  to  the  Company  at  Pos) 
Office  Box  3707,  Seattle  24,  Washington,  Attentionr 
Director  of  Facilities,  and  addressed  to  the  GovernoD 
Salem,  Oregon,  or  to  such  other  address  as  either  partjt 
at  any  time  and  from  time  to  time  unilaterally  may  des 
ignate  in  writing.  Any  notice  required  to  be  given  here 
under  shall  be  deemed  to  have  been  given  on  the  nex 
regular  business  day  following  such  mailing  by  regis 
tered  or  certified  mail,  postage  prepaid. 

IN  WITNESS  WHEREOF,  the  parties  hereto  hav( 
caused  this  instrument  to  be  executed  and  their  respec 
five  seals  to  be  affixed  hereto  by  their  duty  authorizes 
and  empowered  officers  this  1st  day  of  July,  1963. 

THE  STATE  OF  OREGON 
By  The  State  Land  Board 

(Seal)  By  Mark  Hatfield 

Governor 

By  Howell  Appling 

Secretary  of  State 
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By  Howard  C.  Belton 
State  Treasurer 

THE  BOEING  COMPANY 
I         (Seal)  By  William  M.  Allen 

H.  0.  Cake 

STATE  OF  WASHINGTON  ) 
\  )   ss. 

i  COUNTY  OF  KING  ) 


On  this  1st  day  of  July,  1963,  before  me  the  under- 
signed, a  Notary  Public  in  and  for  the  State  of  Wash- 
ngton,  duly  commissioned  and  sworn,  personally  ap- 
peared William  M.  Allen,  to  me  known  to  be  the  Presi- 
dent of  THE  BOEING  COMPANY,  the  corporation  that 
executed  the  foregoing  instrument,  and  acknowledged 
the  said  instrument  to  be  the  free  and  voluntary  act  and 
leed  of  said  corporation,  for  the  uses  and  purposes 
,herein  mentioned,  and  on  oath  stated  that  he  is  author- 
zed  to  execute  the  said  instrument  and  that  the  seal  af- 
ixed  is  the  corporate  seal  of  said  corporation. 

WITNESS  my  hand  and  official  seal  hereto  affixed 
he  day  and  year  in  this  certificate  above  written. 

Harry  L.  Blangy  Jr. 
(Seal)  Notary  Public  in  and  for  the  State 

of  Washington,  residing  at  Seattle. 
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Schedule  "A" 

The  following  described  property  in  Morrow  County.} 
Oregon: 

In  Township  2  North,  Range  23  East  of  the  Willami; 
ette  Meridian:  I 

All  of  Sections  1,  2,  3,  4,  5,  9,  10,  11,  12,  13,? 
14,  15,  22,  23  and  24. 

In  Section  6: 

The  Southeast  Quarter  of  the  Northwest  Quarter:' 
(SE-i/4  NW-14),  the  South  Half  of  the  Northeasts 
Quarter  (S-Y2  NE-%),  the  Northeast  Quarter  ofri 
the  Southeast  Quarter  (NE-V4  SE-%.),  and  Gov-v 
ernment  Lots  1,  2,  3,  4  and  5. 

In  Section  8: 

The  Northeast  Quarter  (NE-14),  the  North  Half 
of  the  Northwest  Quarter  (N1/2  NWV4),  and  the 
East  Half  of  the  Southeast  Quarter  (E-1/2  SE-1/4). 

In  Section  16: 

All  of  that  portion  of  said  Section  16  which  lies 
easterly  of  State  Highway  No.  74  as  it  is  now  sit-t 
uated,  save  and  except  the  following  described 
tract  of  land. 

Starting  from  a  point  on  the  East  Boundary; 
line  of  the  right  of  way  of  State  Highway  No.n 
74  as  it  is  now  situated  400  feet  North  and 
400  feet  East  of  the  Southwest  corner  of  said 
Section  16,  thence  due  East  400  feet  thence 
due  North  600  feet,  thence  due  West  to  the 
East  boundary  line  of  the  right  of  way  of 
State  Highway  No.  74,  thence  South  along 
the  East  boundary  line  of  the  right  of  way  of 
State  Highway  No.  74  to  the  place  of  begin- 
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ning;  all  of  said  tract  being  located  in  the 
Southwest  Quarter  of  the  Southwest  Quarter 
(SW-i/4  SW-1/4)  of  said  Section  16. 

In  Section  21: 

All  of  that  portion  of  said  Section  21  which  lies 
Easterly  of  State  Highway  No.  74  as  it  is  now 
situated,  save  and  except  the  following  described 
tract  of  land: 

Starting  from  a  point  on  the  East  boundary 
line  of  the  right  of  way  of  State  Highway 
No.  74  as  it  is  now  situated  1200  feet  South 
and  300  feet  East  of  the  Northwest  corner  of 
said  Section  21,  thence  due  East  500  feet, 
thence  due  South  500  feet,  thence  due  West 
to  the  East  boundary  line  of  the  right  of  way 
of  State  Highway  No.  74,  thence  North  along 
said  East  boundary  line  of  State  Highway  No. 
74,  to  the  place  of  beginning;  all  of  said  tract 
being  located  in  the  West  Half  of  the  North- 
west Quarter  ( W-y2  NW-14 )  of  said  Section  21 . 

In  Township  3  North,  Range  23  East  of  the  Willam- 
ette Meridian: 

All  of  Sections  1  through  36,  inclusive. 

In  Township  4  North,  Range  23  East  of  the  Willam- 
ette Meridian: 

All  of  fractional  Sections  13,  14,  22  and  23  and 
the  East  Half  (E-V2)  and  the  East  Half  of  the 
West  Half  (E-1/2  W-1/2)  of  fractional  Section  21, 
and  all  of  Section  24,  except  the  relocated  rights 
of  way  for  Oregon-Washington  Railway  and 
Navigation  Company  (Union  Pacific  Railroad) 
and  for  relocated  United  States  Highway  No.  30. 

All  of  that  portion  of  Section  20,  30  and  the  West 
Half  of  the  West  Half  (W-1/2  W-1/2)  of  Section  21 
lying  Southerly  of  the  right  of  way  for  relocated 
United  States  Highway  No.  30. 
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All  of  fractional  Section  15. 

All  of  Sections  25,  26,  27,  28,  29,  31,  31,  33,  34 
35  and  36. 


In  Township  2  North,  Range  24  East  of  the  Willami 
ette  Meridian: 


All  of  Sections  1  through  24,  inclusive. 
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In  Township  3  North,  Range  24  East  of  the  Willam 
ette  Meridian: 

All  of  Sections  1  through  36,  inclusive. 


In  Township  4  North,  Range  24  East  of  the  Willamr 
ette  Meridian: 

All  of  fractional  Sections  7,  8,  9  and  1 0. 

All  of  fractional  Sections  15,  16,  17  and  18  ex) 
cept  the  relocated  rights  of  way  for  Oregoni 
Washington  Railway  and  Navigation  Company! 
(Union    Pacific    Railroad)     and    for    relocate( 
United  States  Highway  No.  30. 

All  of  Sections  19,  20,  22,  27,  28,  29,  30,  31,  32 
33,  34,  35  and  36. 

The  South  Half  (S-1/2)  of  Section  25. 

The  South  HaK  (S-1/2)  of  Section  26. 


I 


The  following  described  property  in  Gilliam  CountyJ 
Oregon:  , 

In  Township  3  North,  Range  22  East  of  the  Willami 
ette  Meridian: 

In  Section  1 : 

All  of  that  portion  of  the  East  Half  (E-I/2)  of  sai( 
Section  1  which  lies  Easterly  of  the  State  High 
way  No.  74  as  it  is  now  situated. 
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In  Section  12: 

The  East  Half  of  the  East  Half  (E-1/2  K-V2)  of  said 
Section  12. 

All  of  Sections  24  and  25. 

In  Section  26: 

The  Northeast  Quarter  of  the  Northwest  Quarter 
(NE-1/4  NW-1/4 )  and  the  East  Half  of  the  East  Half 
(E-1/2  E-I/2)  of  said  Section  26. 

In  Section  35: 

All  of  that  portion  of  the  East  Half  of  the  North- 
east Quarter  (E-V2  NE!/4)  of  said  Section  35  which 
lies  Easterly  of  State  Highway  No.  74  as  it  is 
now  situated. 

In  Section  36: 

All  of  that  portion  of  the  North  Half  (N-1/2),  the 
North  Half  of  the  South  Half  (N-i/2  S-i/2)  and  the 
South  Half  of  the  Southeast  Quarter  (S-'/2  SE^A) 
of  said  Section  36  which  lies  Easterly  of  State 
Highway  No.  74  as  it  is  now  situated. 


In  Township  4  North,  Range  22  East  of  the  Willam- 
ette Meridian: 

In  Section  25: 

Al]  of  that  portion  of  said  Section  25  lying  East- 
erly of  State  Highway  No.  74  as  it  is  now  situated 
and  lying  Southerly  of  the  right  of  way  for  relo- 
cated United  States  Highway  No.  30. 

In  Section  36: 

All  of  that  portion  of  the  East  Half  (E-1/2 )  and  the 
East  Half  of  the  Northwest  Quarter  (E-»/2  NW-i4) 
of  said  Section  36  lying  Easterly  of  State  High- 
way No.  74  as  it  is  now  situated. 
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SUPPLEMENT  TO  LEASE 

THIS  AGREEMENT,  Made  as  of  the  13th  day  of 
December,  1963,  as  a  supplement  to  that  certain  Lease 
("the  Lease")  dated  July  2,  1963,  wherein  THE  BOE- 
ING COMPANY,  a  Delaware  corporation,  as  Lessee, 
leased  from  the  STATE  OF  OREGON,  acting  by  and 
through  its  State  Land  Board,  as  Lessor,  certain  lands  de- 
scribed in  Schedule  A  annexed  to  the  Lease,  in  Gilliam 
and  Morrow  counties,  Oregon,  known  as  the  Boardman  n 
Space  Age  Industrial  Park,  witnesseth  that: 

RECITALS 

A.  The  State  has  now  acquired  title  to  the  premises u 
described  in  the  Lease. 

B.  The  condition  of  the  State's  title  does  not  conform 
in  all  respects  with  the  provisions  of  Schedule  B  of  the 
Lease. 

C.  Administrative  control  of  the  premises  covered 
by  the  Lease  has  been  transferred  to  the  Director  of  Vet- 
erans' Affairs  of  the  State  of  Oregon  by  Oregon  Laws, 
1963,  Special  Session,  Chapter  7. 

COVENANTS  AND  AGREEMENTS 

NOW,  THEREFORE,  in  consideration  of  the  prem- . 
ises  and  of  the  mutual  covenants  and  agreements  ex- 
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pressed  hereinafter  and  for  other  good  and  valuable  con- 
siderations, The  Boeing  Company  ("the  Company") 
and  the  State  of  Oregon,  acting  by  and  through  its  Di- 
rector of  Veterans'  Affairs  ("the  State")  agree  as  fol- 
lows: 

1.  Revised  Schedule  B.  Revised  Schedule  B  dated  De- 
jcember  13,  1963  ("Revised  Schedule  B"),  and  attached 
hereto,  is  hereby  substituted  for  the  original  Schedule 
B  attached  to  the  Lease,  and  wherever  the  terra  "Sched- 
ule B"  is  used  in  the  Lease  it  shall  be  deemed  to  refer 
to  Revised  Schedule  B. 

2.  Covenants  by  the  State.  Notwithstanding  the  in- 
:lusion  in  Revised  Schedule  B  of  the  exceptions  and  res- 
prvations  set  forth  in  this  paragraph  2,  and  regardless 
Df  whether  or  not  the  Company  accepts  possession  of  the 
jremises  with  knowledge  of  such  exceptions  and  reser- 
/^ations,  the  State  hereby  covenants  as  follows: 

(a)  The  State  will  use  its  best  efforts  to  acquu'e 
the  mineral  rights  reserved  by  the  United  States  of 
America,  set  forth  in  paragraph  A  of  Article  VIII  of 
Revised  Schedule  B. 

( b )  In  the  event  the  Company  notifies  the  State 
that  the  exercise  of  the  rights,  reserved  by  the 
United  States  of  America,  acting  by  and  through 
the  Secretary  of  the  Army,  to  clear,  borrow,  exca- 
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vate  and  remove  rocks,  soil  and  other  similar  mate- 
rials, said  reserved  rights  being  more  particularly 
described  in  paragraph  B  of  Article  VII  of  Revised 
Schedule  B,  interferes  or  threatens  to  interfere  with 
the  Company's  use  or  intended  or  desired  use  of  the', 
premises,  the  State  shall  use  its  best  efforts  to  make,« 
available  to  the  United  States  of  America  a  satisfac-c 
tory  substitute  source  of  rock,  soil  or  other  materialsl' 
and  to  acquire  from  the  United  States  of  American 
the  reserved  rights  which  are  the  subject  of  thisii 
paragraph  (b). 

(c)   As  soon  as  the  United  States  of  America  ac-o 
quires  title  to  the  present  right  of  way  of  the  Oregon- 
Washington  Railroad  &  Navigation  Company  (Un- 
ion Pacific  Railroad)   on  the  leased  premises,  thei' 
State  shall  acquire  said  right  of  way. 

Failure  of  the  State  to  perform  its  obligations  pur- 
suant to  this  paragraph  2  shall  constitute  a  breach  of 
the  State's  covenant  of  quiet  and  peaceful  possession, 
use  and  enjoyment  pursuant  to  subparagraph  4(a)  of 
Article  II  of  the  Lease. 

3.  If  the  title  insurance  report  and  commitment  pro- 
vided to  the  Company  pursuant  to  paragraph  1  of  Ar-r 
tide  I  of  the  Lease  contains  an  exception  limiting  thei' 
obligation  of  the  title  insurer  for  costs,  attorneys'  fees 
and  expenses  of  litigation  commenced  on  or  before  De- 
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cember  1,  1968,  to  contest  or  establish  the  constitution- 
'ality  or  legality  of  the  laws  under  which  the  Lease  was 
lentered  into  and  the  validity  of  the  Lease,  the  Company 
jmay  deduct  from  rental  payments  becoming  due  to  the 
jState  under  the  Lease  all  reasonable  costs,  attorneys' 
[fees  and  expenses  incurred  by  or  for  the  account  of  the 
Company  in  connection  with  such  litigation. 

4.  The  Lease  shall  in  all  other  respects  remain  in  full 
force  and  effect. 

IN  WITNESS  WHEREOF  The  parties  hereto  have 
Caused  this  instrument  to  be  executed  by  their  duty  au- 
Ithorized  and  empowered  officers,  this  14th  day  of  De- 
ember,  1963. 


Attest: 

H.  0.  Cake 

(Seal)  THE  BOEING  COMPANY 

By  WiUiam  M.  Allen 
Lessee 

STATE  OF  OREGON,  acting  by  and  through 
its  Director  of  Veterans'  Affairs 
By  H.  C.  Saalfeld 
Lessor 
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STATE  OF  WASHINGTON     ) 

)    ss 
COUNTY  OF  KING  ) 

On  this  17th  day  of  December,  1963,  before  me,  tho'i 
undersigned,  a  Notary  Pubhc  in  and  for  the  State  ofvi 
Washington  duly  commissioned  and  sworn,  personally! 
appeared  William  M.  Allen,  to  me  known  to  be  then 
President  of  THE  BOEING  COMPANY,  the  corporationr 
that  executed  the  foregoing  instrument,  and  acknowl-l 
edged  the  said  instument  to  be  the  free  and  voluntary^ 
act  and  deed  of  said  corporation,  for  the  uses  and  pur- 
poses therein  mentioned,  and  on  oath  stated  that  he  isi; 
authorized  to  execute  the  said  instrument  and  that  then 
seal  affixed  is  the  corporate  seal  of  said  corporation. 

WITNESS  My  hand  and  official  seal  hereto  affixed,! 
the  day  and  year  in  this  certificate  above  written. 

Harry  L.  Blangy  Jr. 
( Seal )  Notary  Public  in  and  for  the  State  of 

Washington,  residing  in  Seattle. 


STATE  OF  OREGON    ) 

)    ss 
County  of  Multnomah   ) 

On  this  14th  day  of  December,  1963,  before  me,  a 
notary  public  in  and  for  said  county  and  state,  person- 1 
ally  appeared  the  within-named  H.  C.  SAALFELD,  to 
me  known  to  be  the  Director  of  Veterans'  Affairs  of  the 
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State  of  Oregon,  who  being  first  duly  sworn  did  say 
that  he  executed  the  foregoing  instrument  on  behalf  of 
the  STATE  OF  OREGON  and  by  authority  of  his  office; 
and  said  H.  C.  Saalfeld  acknowledged  the  execution  of 
said  instrument  to  be  the  free  act  and  deed  of  said  State 
of  Oregon. 

IN  TESTIMONY  WHEREOF  I  have  hereunto  set  my 
hand  affixed  my  official  seal,  the  date  in  this  my  cer- 
tificate above  written. 

Grant  T.  Anderson 
tSeal)  Notary  Public  for  Oregon 

I  My  commission  expires  7/24/67 

APPENDIX  B 

i 

Below  is  set  forth  pp.  2  and  3  of  the  transcript  of  the 

3re-trial  hearing  in  United  States  v.  Ellis,  No.  63-289 

^.   Ore.    1964),  appeal  dismissed  by  stipulation.  No. 

19763   (9th  Cir.   1965),  in  which  an  oral  ruling  was 

nade. 


THE  COURT:  No.  63-289,  U.  S.  vs.  Ellis. 

MR.  HESS,  JR:  We  have  prepared  a  rough  draft  of 
)re-trial  order.  We  haven't  had  the  chance  yet  to  pre- 
ent  it  to  Mr.  Buley. 

THE  COURT:  I  think  maybe  I  can  assist  you  some- 
vhat.  The  legal  problem  has  been  before  me  for  some 
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time  now.  and  I  am  inclined  to  go  along  with  the  ml 
of  the  highest  and  best  use  in  the  foreseeable  futm:-e.  C 
coiu'se.  that  is  just  going  back  to  the  general  rule.  I  re( 
ognize  that  the  Government  has  presented  this  othe^ 
problem  with  reference  to  the  na^^gational  project,  am 
certainly  under  certain  t\"pes  of  claims,  such  as  a  clairi 
for  a  business  site  along  the  river,  the  Supreme  Couii 
has  held  that  as  against  the  United  States  in  all  probSi 
bihty  that  t^-pe  of  claim  should  not  be  submitted.  But 
am  personally  con\inced  that  the  great  mass  of  legii 
lation  in  connection  \\-ith  the  development  of  water  ano 
the  use  of  waters  in  the  West  have  indicated  an  intentioj* 
on  the  part  of  Congress  that  as  to  that  particular  tj^e  c 
use.  the  highest  and  best  use,  there  may  be  some  valu 
there.  At  least,  it  is  a  matter  that  should,  in  my  opinior 
be  submitted  to  the  juiy. 

Now  it  is  your  claim,  as  I  generally  understand  ili 
tliat  this  property  has  some  value  by  reason  of  its  loca 
tion  in  the  \acinity  of  the  river  and  for  probable  agricuji 
tural  uses  of  the  water;  is  that  correct? 

MR.  HESS,  JR:  Yes,  Your  Honor. 

THE  COURT:  You  are  making  no  claims  for  a  coir^ 
mercial  use,  such  as  along  the  river,  because  if  that  i 
so,  I  believe  the  Supreme  Court  has  said  that  the  navigs 
tion  rights  of  the  United  States  are  superior  to  any  claiD 
that  has  not  been  developed.  U| 
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MR.  HESS,  JR.-  Your  Honor,  in  that  connection  we 

ibelieve  it  is  conect  that  there  would  be  no  compensable 

right  for  direct  access  to  the  river  from  this  property, 

:  tout  the  fact  that  there  may  be  other  facilities  located  in 

i 
J  Ihe  general  area  of  this  property  that  have  to  do  with 

water  transportation  would  be  a  factor  that  the  jury 

could  consider. 

THE  COURT:  You  know  generally  my  feeling  on  it. 
Vou  can  prepare  your  witnesses  along  that  line.  But  do 
not  get  into  the  field  generally  that  they  might  have 
access  there  so  that  you  could  build  docks,  or  such  mat- 
ters as  that. 

JNIR.  HESS.  JR:  No.  not  on  this  particular  land. 

|i      THE  COURT:  I  wHl  not  submit  that. 

MR.  HESS.  SR:  Y'our  present  thinking  along  that 
ine.  or  youi*  present  niling,  is  that  we  have  a  right  to 

icces*  to  it  for — 

^1  THE  COURT:  The  highest  and  best  use.  You  can 
nention  the  access  and  the  highest  and  best  use  for  the 
levelopment-  without  getting  into  the  na^'igable  field. 
3nce  you  get  into  that,  then  you  are  in  difficulty. 
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PREFATORY   NOTE 

Appellee  will,  as  ha\e  appellants,  designate  the  parties  as 
plaintiffs  and  defendant,  as  they  were  in  the  Trial  Court. 
"T.R."  designates  Transcript  of  Record,  and  '^\.O.B."  desig- 
nates Appellants'  Opening  Brief.  "A.B."  designates  Appellee's 
Brief. 
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JURISDICTION 

Diversity  of  citizenship  is  present  between  parties.  An 
amount  in  excess  of  $10,000.00  exclusive  of  interest  and  costs 
is  in  controversy.  However,  the  trial  court  had  no  actual  juris- 
diction over  the  person  of  the  non-resident  defendant  adminis- 
tratrix, as  set  forth  in  the  Argument. 

STATEMENT  OF  THE  CASE 

Plaintiffs'  statement  of  the  cases  goes  beyond  the  record  in 
regard  to  matters  concerning  the  occurrence  of  the  accident 
which  precipitated  the  action  below.  (A.O.B.  2). 

Plaintiffs  were  occupants  of  an  automobile  which  collided 
with  an  automobile  operated  by  one  Marva  White  Curtis.  It 
is  alleged  she  was  operating  her  automobile  as  an  agent  of 
Nathaniel  Eakins.  The  accident  occurred  June  23,  1962,  on  a 
public  highway  in  northern  Arizona.  Nathaniel  Eakins,  to- 
gether with  others,  died.  (Plaintiffs'  Amended  Complaint. 
T.R.  7-13). 

Thereafter  on  July  2,  1962,  the  Probate  Court  of  Hamilton 
County,  Ohio,  appointed  Mary  Elizabeth  Smith  the  Adminis- 
tratrix of  the  Estate  of  Nathaniel  Eakins,  deceased.  ( Plaintiffs' 
Amended  Complaint.  T.R.  7 ) . 

Thereafter,  on  June  22,  1964,  plaintiffs  filed  suit  in  the 
United  States  District  Court,  District  of  Arizona. 

Plaintiffs  attempted  to  effect  a  valid  service  of  process  upon 
Administratrix  Mary  Elizabeth  Smith  by  means  of  registered 
mail,  and  went  through  the  mechanical  steps  of  Rule  4(e)  (2) 
Arizona  Rules  of  Civil  Procedure,  as  described  in  their  Opening 
Brief  (A.O.B.  3). 

Defendant  Mary  Elizabeth  Smith's  Motion  to  Dismiss  was 
filed  March  24,  1965  (T.R.  20  and  51),  and  the  Court,  fol- 
lowing oral  argument,  granted  that  Motion  and  ordered  the 


Complaint  dismissed  as  to  this  defendant  (T.R.  37-38).  On 
June  9,  1965,  the  Court,  on  stipulation  of  counsel,  entered  its 
Amended  Judgment  granting  defendant  Mary  Elizabeth 
Smith's  Motion  to  Dismiss  the  complaint  as  to  her  as  Adminis- 
tratrix of  the  Estate  of  Nathaniel  Eakins,  deceased,  and  specify- 
ing its  decision  was  based  upon  the  sole  ground  " —  that  this 
court  lacks  jurisdiction  over  the  person  of  said  defendant  for 
the  reason  that  no  \alid  service  of  Summons  anti  Complaint 
upon  said  defendant  has  been  effected."  (T.R.  41-42). 

The  further  procedural  steps  described  in  plaintiffs'  Brief 
(last  paragraph  A.O.B.  3)  ensued. 

QUESTION    PRESENTED 

The  sole  question  before  the  Court  is  whether  utilization  of 
Rule  4(e)  (2)  of  Arizona  Rules  of  Civil  Procedure  provides 
a  valid  means  of  serxice  upt)ii  a  nun-resident  personal  repre- 
sentative to  confer  jurisdiction  over  such  defendant  upon  the 
United  States  District  Court  of  Arizona  where  the  appointment 
was  subsequent  to  the  occurrence  referred  to  in  the  Rule. 

ARGUMENT 

Plaintiffs'  argument  (A.O.B.  4-6)  contends  ultimately  only 
for  service  under  Rule  4(e)  (2)  Arizona  Rules  of  Civil  Pro- 
cedure (Complete  text  Appendix  i). 

Defenciant  does  not  dispute  the  argument  of  plaintiffs.  It  is 
a  mere  recital  of  plaintiffs'  mechanical  steps  and  docs  not  reach 
the  question. 

] .  The  Sta title  provides  the  exclusive  m-eans  of 
service  of  process  upon  non-resident  motor  ve- 
hicle operator  or  oii-ner  defendents. 

Long  prior  to  the  occurrence  involved  here,  Arizona  Revised 
Statutes  28-502,  and  28-503  (complete  text  Appendix  iv 
and  \)  pro\'ided  a  means  for  out  of  State  ser\ice  of  process 


upon  non-resident  motor  vehicle  operators  and  owners  whose 
vehicles  are  used  on  Arizona  highways.  The  statutes  make  the 
use  of  such  vehicle  on  State  highways  an  automatic  appoint- 
ment of  the  Superintendent  of  Motor  Vehicles  as  the  operator 
and  owner's  attorney  for  service  of  process.  No  provision  is 
made  therein  to  require  such  appointment  be  irrevocable  or  to 
be  equally  binding  upon  the  personal  representative  of  such 
non-resident  operator  or  owner.  These  statutes  spell  out  the 
exclusive  means  of  service  upon  such  non-resident  operators 
and  owners.  BROWN  v.  HUGHES,  136  F.  Supp.  55,  59-60. 

( a  J  Death  of  non-resident  motor  vehicle  oper- 
ator or  ozvner  revokes  appointment  of  attorney 
for  service  of  process. 

It  has  been  consistently  held  that  under  such  statutes  the 
appointment  terminates  with  the  death  of  the  operator  or  owner 
and  such  statutes  do  not  apply  to  personal  representatives  of 
such  decedents.  8  AM.JUR.2d  417,  Sec.  861;  52>  ALR  2d 
1194,  Sec.  14;  NATIONAL  UNION  FIRE  INS.  CO.  of 
PITTSBURGH,  PA.  vs.  PETRO,  189  F.  Supp.  651 ;  HEN- 
DRICKS V.  JENKINS,  120  F.  Supp.  879,  FAZIO  v. 
AMERICAN  AUTO  INSURANCE  CO.,  136  F.  Supp.  184; 
BROWN  V.  HUGHES,  136  F.  Supp.  55.  These  last  three 
cases  succintly  point  out  that  such  statutes  are  in  derogation  of 
the  common  law  and  must  be  strictly  construed.  Substantively 
the  law  of  Arizona  does  not  permit  out  of  State  service  of 
process  upon  personal  representatives  of  such  owners  or  oper- 
ators. 

2.     Rules  of  Procedure  do  not  permit  service  of 

valid  process  upon  a  non-resident  personal  rep-  I 

resentative.  ■ 

Rule  4  (e)  of  Federal  Rules  of  Civil  Procedure  (complete 
text  Appendix  iii)  permits  the  District  Court  to  utilize  a  rule 
of  the  State  Court  to  acquire  service  upon  a  non-inhabitant  of 
the  State  in  which  the  District  is  located.  Such  utilization  is 
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to  be  made  " under  the  circumstances  and  in  the  manner 

prescribed  in  the  Statute  or  Rule." 

Rule  4  (ej  (2)  of  Arizona  Rules  of  Civil  Procedure  ( Ap- 
I  pendix  i)  provides  for  personal  service  out  of  the  State  upon 
a  "person,  partnership,  corporation  or  unincorporated  associ- 
ation subject  to  suit  in  a  common  name  which  has  caused  an 
event  to  occur  in  this  State  out  of  which  the  claim  which  is  the 
subject  of  the  complaint  arose  ". 

The  event  which  occurred  was  the  accident  of  June  23,  1962 
(T.R.  8).  Defendant  Smith  was  appointed  Administratrix  July 
2,  1962  (T.  R.  7).  It  is  not  contended,  nor  could  she  have 
caused  the  event  to  occur  some  nine  days  earlier.  The  rule 
clearly  cannot  be  applied  to  her  to  effect  a  valid  service. 

The  Arizona  rule  specifically  enumerates  the  persons  and 
entities  that  fall  within  its  purview.  It  is  significant  it  does  not 
specify  a  personal  representative  as  one  of  those  upon  whom 
it  operates.  The  HENDRICKS,  FAZIO  and  BROWN  cases, 
supra,  point  out  the  ret]uirement  of  strict  construction  of  a 
statute  in  derogation  of  the  common  law.  If  the  District  Court 
acquires  jurisdiction  over  the  defendant  it  must  do  so  through 
enabling  Rule  4(e)  Federal  Rules  of  Procedure.  That  rule 
includes  "statutes"  and  "rules"  within  the  same  category.  No 
basis  for  distinction  can  be  founci  for  permitting  or  requiring 
a  procedural  rule,  as  Arizona's,  to  be  construed  in  a  different 
manner  from  a  statute  when  that  rule  is  in  derogation  of  the 
common  law.  Thus  the  plaintiffs'  attempted  service  was  not 
made  in  the  manner  prescribed  in  the  State  rule  as  is  required 
by  Federal  Rule  of  Procedure  4(e). 

While  Rule  4(e)  (2)  Arizona  Rules  of  Civil  Procedure  has 
been  held  valid  as  relating  to  procedural  matters,  and  permit- 
ting service  upon  a  foreign  corporation  which  came  into  the 
state,  such  corporation  was  a  creature  specifically  recognized 
by  the  rule.  HEAT  PUMP  EQUIPMENT  CO.  v.  GLEN 


ALDEN  CORPORATION,  93  Ariz.  361,  380  P.  2d  1016. 
Such  a  procedural  rule  cannot  create  or  nullify  the  substantive 
law  of  the  State. 

3.  Plaintiffs  recognized  the  lack  of  means  of 
valid  service  upon  non-resident  -personal  repre- 
sentatives. 

Plaintiffs'  attempt  at  service  upon  defendant  Smith  by  utili- 
zation of  Rule  4(e)  (2)  Arizona  Rules  of  Procedure  rather 
than  Arizona  Revised  Statutes  Sec,  28-502  and  28-503  is  tacit 
acceptance  of  the  impossibility  of  acquiring  valid  service  there- 
under. We  cannot  understand  why  they  were  not  equally  real- 
istic concerning  Rule  4(e)  (2)  and  did  not  bring  their  action 
in  the  unquestioned  jurisdiction  of  Courts  in  the  State  or  District 
in  which  the  Administratrix  was  appointed. 

CONCLUSION 

Defendant  Administratrix  does  not  fall  within  the  scope  of 
Arizona  Rules  of  Civil  Procedure,  Rule  4(e)  (2)  either  on 
its  face  or  by  indirection.  We  submit  the  only  interpretation 
possible  is  the  one  reached  by  Judge  Muecke,  that  the  Court 
lacked  jurisdiction  over  the  person  of  the  defendant  for  the 
reason  no  valid  service  of  the  Summons  and  Complaint  upon 
the  defendant  has  been  effected. 

We  submit  the  question  presented  should  be  answered  in  the 
negative  and  the  judgment  of  the  United  States  District  Court 
be  affirmed. 

Respectfully  submitted. 
Gust,  Rosenfeld  &  Divelbess 
By:  James  F.  Henderson 
Attorneys  for  Appellee 

/  certify  that,  in  connection  with  the  preparation  of  this 
Brief,  I  have  examined  Rules  1 8  and  1 9  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  in  my  opinion 
the  foregoing  Brief  is  in  full  compliance  with  those  Rules. 

James  F.  Henderson 
Attorney  for  Appellee 
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A  ppendix 
RULES  OF  CIVIL  PROCEDURE      Rule  4(e) 

4(e)  (2)  Summons  J  personal  service  out  of  state.  When  the 
defendant  is  a  resident  of  this  state,  or  is  a  corporation  doing 
business  in  this  state,  or  is  a  person,  partnership,  corporation  or 
unincorporated  association  subject  to  suit  in  a  common  name 
which  has  caused  an  event  to  occur  in  this  state  out  of  which 
the  claim  which  is  the  subject  of  the  complaint  arose,  service 
may  be  made  as  herein  provided,  and  when  so  made  shall  be  of 
the  same  effect  as  personal  service  within  the  state.  In  case  of 
a  corporation  or  partnership  or  unincorporated  association, 
service  under  this  Rule  shall  be  made  on  one  of  the  persons 
specified  in  Section  4(d)  (6). 

(a)  Registered  mail.  When  the  whereabouts  of  a  defendant 
outside  the  state  is  known,  the  serving  party  may  deposit  a 
copy  of  the  summons  and  complaint  in  the  post  office,  regis- 
tering it  with  a  return  receipt  requested.  Upon  return  through 
the  post  office  of  the  registry  receipt,  he  shall  file  an  affidavit 
with  the  court  showing  the  circumstances  warranting  the  utili- 
zation of  the  procedure  authorized  under  Section  4(e)  and 
(a)  that  a  copy  of  the  summons  and  complaint  was  dispatched 
to  the  party  being  served j  (b)  that  it  was  in  fact  received  by 
the  party  as  evidenced  by  the  attached  registry  receipt  5  (c)  that 
the  genuine  receipt  thereof  is  attached;  and  (d)  the  date  of 
the  return  thereof  to  the  sender  .This  affidavit  shall  be  prima 
facie  evidence  of  personal  service  of  the  summons  and  com- 
plaint and  service  shall  be  deemed  complete  and  time  shall 
begin  to  run  for  the  purposes  of  Section  4(e)  (4)  of  this  Rule 
thirty  (30)  days  after  the  filing  of  the  affidavit  and  receipt. 

(b)  Direct  service.  Service  out  of  the  state  may  also  be 
made  in  the  same  manner  provided  in  Section  4(d)  of  this  Rule 
by  a  person  authorized  to  serve  process  under  the  law  of  the 
state  where  such  service  is  made.  Service  shall  be  complete 


Affendix 

when  made  and  time  for  purposes  of  Rule  4(e)  (4)  shall  begin 
to  run  at  that  time,  provided  that  before  any  default  may  be 
had  on  such  service,  there  shall  be  filed  an  affidavit  of  service 
showing  the  circumstances  warranting  the  utilization  of  the 
procedure  under  Section  4  (e)  (1)  and  attaching  an  affidavit 
of  the  process  server  showing  the  fact  of  the  service.  Amended 
July  14,  1961.  Effective  on  and  after  midnight  Oct.  31,  1961. 
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A  ppendix 

RULE  4.      PROCESS 

(e)  Same.  Service  Upon  Party  Not  Inhabitant  of  or  Found 
Within  State.  Whenever  a  statute  of  the  United  States  or  an 
order  of  court  thereunder  provides  for  service  of  a  summons, 
or  of  a  notice,  or  of  an  order  in  lieu  of  summons  upon  a  party 
not  an  inhabitant  of  or  found  within  the  state  in  which  the 
district  court  is  held,  service  may  be  made  under  the  circum- 
stances and  in  the  manner  prescribed  by  the  statute  or  order, 
or,  if  there  is  no  provision  therein  prescribing  the  manner  of 
service,  in  a  manner  stated  in  this  rule.  Whenever  a  statute 
or  rule  of  court  of  the  state  in  which  the  district  court  is  held 
provides  ( 1  )  for  service  of  a  summons,  or  of  a  notice,  or  of 
an  order  in  lieu  of  summons  upon  a  party  not  an  inhabitant  of 
or  found  within  the  state,  or  (2)  for  service  upon  or  notice  to 
him  to  appear  and  respond  or  defend  in  an  action  by  reason 
of  the  attachment  or  garnishment  or  similar  seizure  of  his  prop- 
erty located  within  the  state,  service  may  in  either  case  be  made 
under  the  circumstances  and  in  the  manner  prescribed  in  the 
statute  or  rule. 
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Affendix 

Sec.  28-502.  Appointment  by  nonresident  of  at- 
torney upon  whom  to  serve  process.  ■ 

A.  The  rights  and  privileges  conferred  by  Sec.  28-501 
and  paragraphs  3,  4  and  5  of  Sec.  28-412,  shall  be  deemed 
accepted,  and  such  acceptance  evidenced,  by  a  nonresident: 

1 .  When  the  nonresident,  by  himself  or  his  agent,  operates 
a  motor  vehicle  on  a  public  highway  in  this  state  under  the 
provisions  of  and  the  conditions  imposed  by  such  sections. 

2.  When  the  nonresident,  by  himself  or  his  agent,  operates 
a  motor  vehicle  on  a  public  highway  in  this  state  otherwise  than 
under  the  provisions  of  such  section. 

3.  When  a  motor  vehicle  owned  by  a  nonresident,  is  oper- 
ated on  a  public  highway  in  this  state  with  his  express  or  implied 
permission  under  such  circumstances  as  would  render  a  resident 
motor  vehicle  owner  liable  for  damages  to  person  or  property 
caused  by  such  operation. 

B.  The  acceptance  of  the  rights  and  privileges  set  forth  in 
sub-section  A  of  this  section  shall  be  deemed  to  constitute  and 
be  the  appointment  of  the  vehicle  superintendent  by  the  non- 
resident as  his  true  and  lawful  attorney  upon  whom  may  be 
served  all  legal  process  in  an  action  against  such  nonresident 
growing  out  of  any  accident  or  collision  in  which  the  non- 
resident, his  agent  or  other  person  operating  a  motor  vehicle 
owned  by  him  with  his  express  or  implied  permission  on  a 
public  highway  in  this  state,  is  involved. 

C.  The  provisions  of  this  section  shall  also  apply  to  a  non- 
resident defendant  who  was  a  resident  of  the  state  at  the  time 
of  the  accident  or  occurrence  which  gave  rise  to  the  action. 


IV 
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Sec.  28-503.  Service  on  vehicle  superintendent 
and  notice  to  nonresident;  proof  of  service. 

A.  Service  of  process  under  Sec.  28-502  shall  be  made  by 
leaving  a  copy  of  the  summons  and  complaint  and  a  fee  of  two 
dollars  with  the  vehicle  superintendent,  or  in  his  office  during 
office  hours  and  shall  be  deemed  sufficient  service  upon  the 

nonresident  if  either  of  the  following  are  complied  with: 

! 

1,  The  plaintiff  forthwith  sends  notice  of  such  service  and 
I  a  copy  of  the  summons  and  complaint  by  registered  mail  to  the 
nonresident  defendant,  appends  defendant's  return  receipt  and 
i  plaintiff's  affidavit  of  compliance  with  this  section  and  Sec. 
I  28-502  to  the  original  summons  and  files  them  with  the  court 
I  within  such  time  as  the  court  allows. 

I  2.  The  plaintiff  serves  notice  of  such  service  and  a  copy 
of  the  summons  and  complaint  upon  defendant,  if  found  with- 
out the  state,  by     a  duly  constituted  officer  qualified  to  serve 

,  like  process  in  the  state  or  the  jurisdiction  where  defendant  is 
found,  and  files  with  the  court  within  such  time  as  the  court 
allows,  the  officer's  return  showing  that  the  notice,  copy  of  the 
summons  and  complaint  were  served  as  provided  by  this  section 
upon  defendant. 

B.  The  court  in  which  the  action  is  pending  may  order 
postponements  necessary  to  afford  defendant  reasonable  oppor- 
tunity to  defend  the  action. 

C.  The  superintendent  shall  keep  a  record,  which  shall 
include  the  day  and  hour  of  service,  of  all  process  served  upon 
him  under  this  section. 

D.  The  fee  paid  to  the  superintendent  at  the  time  of  service 
shall  be  taxed  as  costs  in  the  suit  if  plaintiff  recovers. 
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In  the 
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the  Estate  of  Nathaniel  Eakins,  deceased, 

Appellee. 


Appeal  from  the  United  States  District  Court 
For  the  District  of  Arizona 

Appellants'  Opening  Brief 


PREFATORY  NOTE 

Appellants  were  plaintiffs  below,  and  appellee  was  defendant 
below.  For  convenience  and  uniformity,  all  parties  will  be 
referred  to  in  this  brief  as  they  were  at  the  trial  court.  "T.R. 
designates  the  Transcript  of  Record. 

JURISDICTION 

The  jurisdiction  of  the  District  Court  is  founded  on  diversity' 
of  citizenship  and  an  amount  in  controversy  in  excess  of  $10,000, 
exclusive  of  interest  and  costs,  as  alleged  in  plaintiffs'  Amended 
Complaint  (T.R.  7-13). 
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The  final  judgment  of  the  District  Court  was  entered  on 
June  9,  1965  (T.R.  41-42).  Plaintiffs'  Notice  of  Appeal  was 
filed  on  June  9,  1965   (T.R.  43-44). 

STATEMENT  OF  THE  CASE 

The  allegations  of  plaintiffs'  Amended  Complaint  describe 
an  automobile  accident  involving  the  persons  whose  estates  are 
parties  to  this  action  (T.R.  7-13). 

Charles  F.  Herschel  was  driving  in  an  easterly  direction 
late  at  night  in  northern  Arizona  on  Highway  66.  His  grand- 
son, Wayne  Herschel,  and  a  friend,  Bruce  Kiernan,  were 
passengers.  Approaching  the  Herschel  vehicle  from  the  opposite 
direction  was  a  vehicle  being  driven  by  Marva  White  Curtis, 
who  was  the  agent  for  her  passenger,  Nathaniel  Eakins.  Rita 
Lazano  was  also  a  passenger  in  this  vehicle.  Marva  White  Curtis 
negligently  drove  her  automobile  into  the  opposing  lane  of 
traffic  and  collided  headon  with  the  Herschel  vehicle. 

In  addition  to  causing  her  own  instantaneous  death,  the 
negligence  of  Marva  White  Curtis  resulted  in  the  deaths  of  her 
passenger,  Nathaniel  Eakins,  the  driver  of  the  oncoming  vehicle, 
Charles  Herschel,  and  his  grandson,  Wayne  Herschel,  all  of 
whom  died  at  the  accident  scene.  The  other  passenger  in  the 
Herschel  vehicle,  Bruce  Kiernan,  escaped  death  but  sustained 
permanently  crippling  injuries. 

Since  the  collision  resulted  in  the  deaths  of  all  the  persons 
legally  responsible  for  it,  suit  could  not,  of  course,  be  filed 
against  them  directly.  Being  residents  of  the  State  of  Ohio,  per- 
sonal representatives  were  duly  appointed  for  their  estates  by 
the  Probate  Court  of  Hamilton  County,  Ohio.  Mary  Elizabeth 
Smith  was  appointed  administratrix  for  the  estate  of  Nathaniel 
Eakins,  deceased,  on  July  2,  1962;  Milton  Thurman,  Jr.  was 
appointed  administrator  for  the  estate  of  Marva  White  Curtis  on 
May  20,  1964.  These  personal  representatives  were  and  still 
are  residents  of  the  State  of  Ohio. 

Suit  was  filed  on  behalf  of  the  occupants  of  the  Herschel 
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vehicle  in  the  United  States  District  Court  for  the  District  of 
Arizona  against  Mary  Elizabeth  Smith,  Administratrix  of  the 
Estate  of  Nathaniel  Eakins,  deceased;  and  Milton  Thurman,  Jr., 
Administrator  of  the  Estate  of  Marva  White  Curtis,  deceased 
(T.R.  1-6).  Service  of  the  Alias  Summons  and  Amended  Com- 
plaint was  achieved  in  each  case  by  the  method  set  out  in  Rule 
4(e),  Federal  Rules  of  Civil  Procedure,  and  Rule  4(e)(2), 
Arizona  Rules  of  Civil  Procedure.  Copies  of  the  Alias  Summons 
and  Amended  Complaint  were  served  by  registered  mail  upon 
Mary  Elizabeth  Smith,  as  administratrix  for  the  estate  of 
Nathaniel  Eakins  (T.R.  15-16),  and  upon  Milton  Thurman,  Jr., 
as  administrator  for  the  estate  of  Marva  White  Curtis  (T.R. 
18-19).  Affidavits  of  service  of  process  with  the  registry  receipts 
attached  were  duly  filed  with  the  District  Court  on  February 
15,  1965  (T.R.  15-16,  18-19). 

Thereafter,  Mary  Elizabeth  Smith,  as  administratrix  for  the 
estate  of  Nathaniel  Eakins,  deceased,  filed  a  Motion  to  Dismiss 
upon  the  grounds  that  this  court  does  not  have  jurisdiction  over 
her  person  (T.R.  20).  On  May  10,  1965,  defendant's  Motion 
came  on  regularly  to  be  heard  before  the  Honorable  Judge 
Muecke  in  the  United  States  District  Court  for  the  District  of 
Arizona.  The  court  ruled  in  favor  of  defendant  and  entered 
its  order  dismissing  plaintiffs'  Amended  Complaint  as  to  Mary 
Elizabeth  Smith,  administratrix  for  the  estate  of  Nathaniel 
Eakins,  deceased  (T.R.  37-38). 

On  June  9,  1965,  the  court  entered  its  Amended  Judgment 
in  favor  of  defendant  Mary  Elizabeth  Smith,  administratrix  for 
the  estate  of  Nathaniel  Eakins,  deceased,  wherein  the  court 
expressly  found,  in  accordance  with  Rule  54(b),  Federal  Rules 
of  Civil  Procedure,  that  there  was  no  just  cause  for  delay  in 
rendering  final  judgment  (T.R.  41-42). 

On  June  9,  1965,  plaintiffs  filed  their  Notice  of  Appeal 
(T.R.  43-44),  Bond  for  Costs  on  Appeal  (T.R.  45-46),  and 
Designation  of  Contents  of  Record  on  Appeal  (T.R.  47-48) 
and   defendant  filed  her   Designation  of   Additional  Parts  of 
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Record  on  Appeal  (T.R.  49).  On  July  29,  1965,  plaintiffs  filed 
their  Statement  of  Points  to  be  Relied  Upon  (T.R.  54-55). 

ASSIGNMENTS  OF  ERROR 

1.  The  District  Court  erred  in  concluding  that  it  did  not 
have  jurisdiction  over  Mary  Elizabeth  Smith,  administratrix  for 
the  estate  of  Nathaniel  Eakins,  deceased; 

2.  The  District  Court  erred  in  granting  defendant's  motion 
to  dismiss  plaintiffs'  Amended  Complaint  as  to  Mary  Elizabeth 
Smith,  administratrix  of  the  estate  of  Nathaniel  Eakins,  de- 
ceased; 

3.  The  District  Court  erred  in  granting  judgment  to  the 
defendant  Mary  Elizabeth  Smith,  administratrix  for  the  estate 
of  Nathaniel  Eakins,  deceased. 

ARGUMENT 

The  ultimate  question  on  appeal  is  whether  or  not  the  proce- 
dure which  plaintiffs  employed  for  obtaining  jurisdiction  over 
Mary  Elizabeth  Smith,  administratrix  for  the  estate  of  Nathaniel 
Eakins,  deceased,  effectively  brought  the  estate  within  the 
jurisdiction  of  the  United  States  District  Court  for  the  District 
of  Arizona. 

Resolution  of  this  question  must  begin  with  an  examination 
of  Rule  4  of  the  Federal  Rules  of  Civil  Procedure,  which  per- 
tains to  process  in  the  federal  courts.  Subsection  (e)  of  this  rule 
establishes  the  method  by  which  a  federal  district  court  may 
obtain  jurisdiction  over  a  person  who  is  neither  an  inhabitant 
of  the  state  nor  found  within  the  state  where  the  federal  district 
court  is  held.   This  subsection  provides: 

«'#*#*  Whenever  a  statute  or  rule  of  court  of  the  state 
in  which  the  district  court  is  held  provides  ( 1 )  for  service 
of  a  summons . . .  upon  a  party  not  an  inhabitant  of  or  found 
within  the  state  .  .  .  service  may  ...  be  made  under  the 
circumstances  and  in  the  manner  prescribed  in  the  statute 
or  rule." 

In  Rule  4(e)(2),  Arizona  Rules  of  Civil  Procedure,  the 
Arizona  Supreme  Court  has  provided  a  method  for  obtaining 


5 
jurisdiction  over  persons  who  are   neither  inhabitants  of  nor 
found  within  the  State  of  Arizona.    One  of  the   avenues  by 
which   the   extra  territorial  service  of   process   will   result   in 
jurisdiction  is  as  follows: 

"When  the  defendant  is  a  .  .  .  person  .  .  .  [who]  has  caused 
an  event  to  occur  in  this  state  out  of  which  the  claim  which 
is  the  subject  of  the  complaint  arose,  service  may  be  made  as 
herein  provided,  and  when  so  made  shall  be  of  the  same 
effect  as  personal  service  within  the  state  .... 

"(a)  Registered  mail.  When  the  whereabouts  of  a  de- 
fendant outside  the  state  is  known,  the  serving  party  may 
deposit  a  copy  of  the  summons  and  complaint  in  the  post 
office,  registering  it  with  a  return  receipt  requested.  Upon 
return  through  the  post  office  of  the  registry  receipt,  he 
shall  file  an  affidavit  with  the  court  showing  the  circum- 
stances warranting  the  utilization  of  the  procedure  author- 
ized under  Section  4(e)  (1);  and  (a)  that  a  copy  of  the 
summons  and  complaint  was  dispatched  to  the  party  being 
served;  (b)  that  it  was  in  fact  received  by  the  party  as 
evidenced  by  the  attached  registry  receipt;  (c)  that  the 
genuine  receipt  thereof  is  attached;  and  (d)  the  date  of 
the  return  thereof  to  the  sender  .  .  .  ." 
Plaintiffs  have  fulfilled  each  of  the  requirements  of  this 
rule: 

1 .  Nathaniel  Eakins  clearly  caused  an  event  to  occur  within 
the  State  of  Arizona  which  is  the  subject  matter  of  this  lawsuit. 
Since  he  is  deceased  it  is,  of  course,  impossible  to  serve  him 
directly.  Service  has  therefore  been  accomplished  against  Mary 
Elizabeth  Smith,  the  individual  who  voluntarily  assumed  the 
rights  and  obligations  of  collecting  the  assets  and  discharging  the 
just  debts  of  the  deceased  tortfeasor's  estate. 

2.  Plaintiffs  deposited  a  copy  of  the  Alias  Summons  and 
Amended  Complaint  in  the  post  office,  addressed  it  to  Mary 
Elizabeth  Smith,  3836  lona  Avenue,  Cincinnati,  Ohio,  and 
registered  it  with  a  return  receipt  requested. 

3.  Upon  return  through  the  post  office  of  the  registered 
receipt,  plaintiffs  filed  an  affidavit  with  the  court  showing  the 
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circumstances  warranting  the  utilization  of  the  procedure 
authorized  under  section  4(e)(1)  and  further  showing  that: 
(a)  a  copy  of  the  Alias  Summons  and  Amended  Complaint  was 
dispatched  to  Mary  Elizabeth  Smith,  administratrix  for  the 
estate  of  Nathaniel  Eakins,  deceased;  (b)  that  it  was  in  fact 
received  by  Mary  Elizabeth  Smith,  administratrix  for  the  estate 
of  Nathaniel  Eakins,  as  evidenced  by  the  attached  registry  re- 
ceipt; (c)  that  the  genuine  registry  receipt  was  attached;  and 
(d)  the  return  of  service  was  received  by  plaintiffs  on  February 
9,  1965  (T.R.  15-16). 

CONCLUSION 
Thus,  the  United  States  District  Court  for  the  District  of 
Arizona  has  jurisdiction  over  Mary  Elizabeth  Smith,  adminis- 
tratrix for  the  estate  of  Nathaniel  Eakins,  deceased,  since  each 
element  of  Arizona  Rules  of  Civil  Procedure  4(e)(2)  has  been 
complied  with. 

Because  of  the  foregoing,  plaintiffs  respectfully  request  this 
court  to  reverse  the  United  States  District  Court's  ruling  dis- 
missing plaintiffs'  Amended  Complaint  and  finding  that  the 
procedures  employed  have  effectively  brought  Mary  Elizabeth 
Smith,  administratrix  for  the  estate  of  Nathaniel  Eakins,  de- 
ceased, within  the  jurisdiction  of  the  United  States  District 
Court  for  the  District  of  Arizona. 

Respectfully  submitted 

Moore,  Romley,  Kaplan,  Robbins 
&  Green 

By  Phillip  A.  Robbins 
Bruce  G.  Debes 
Attorneys  for  Appellants 
I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with  those  rules. 

Bruce  G.  Debes 

Attorney  for  Appellants 
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No.  20276 
Pacific  Electricord  Company,  petitioner 

V. 

National  Labor  Relations  Board,  respondent 


On  Petition  for  Review  and  to  Set  Aside,  and  on  Cross- 
Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS 
BOARD 


COUNTERSTATEMENT  OF  THE  CASE 

This  case  is  before  the  Court  upon  a  petition  for 
review  and  to  set  aside  an  order  of  the  National 
Labor  Relations  Board,  issued  against  petitioner  on 
June  25,  1965,  following  proceedings  under  Section 
10(c)  of  the  National  Labor  Relations  Act,  as  amend- 
ed (61  Stat.  136,  73  Stat.  519,  29  U.S.C,  Sec.  151, 
et  seq.).  In  its  answer,  the  Board  requests  enforce- 
ment of  its  order.    The  Board's  decision  and  order 

(1) 


(R.  27-30)  are  reported  at  153  NLRB  No.  37.^  This 
Court  has  jurisdiction  of  the  proceedings  under  Sec- 
tion 10(e)  and  (f)  of  the  Act,  the  unfair  labor  prac- 
tices having  occurred  at  Gardena,  California  where 
petitioner  is  engaged  in  the  manufacture  of  electrical 
products.   No  jurisdictional  issue  is  presented. 

I.   The  Board's  findings  of  fact 

Briefly,  the  Board  found,  in  agreement  with  the 
Trial  Examiner,  that  the  Company  violated  Sections 
8(a)  (2)  and  (1)  of  the  Act  by  dominating  the  Em- 
ployee Committee  and  by  assisting  it  with  direct  fin- 
ancial support  and  by  announcing,  immediately  before 
an  election  between  the  IBEW  ^  and  the  Employee 
Committee,  that  the  Company  was  granting  a  5^  an 
hour  wage  increase  pursuant  to  the  Committee's  per- 
sistent requests.  The  Board  also  found  that  the  Com- 
pany violated  Section  8(a)(1)  by  singling  out  the 
IBEW  organizers  in  the  plant  and  warning  them  of 
possible  disciplinary  action  for  violation  of  the  com- 
pany rules.  Finally,  the  Board  found  that  employee 
Kaguk  had  been  fired  for  engaging  in  protected  con- 
certed  activities,   in  violation   of   Section   8(a)(1). 


^  References  to  the  pleadings,  the  decision  and  order  of  the 
Board,  and  other  papers,  reproduced  as  "Volume  I,  Plead- 
ings," are  designated  "R."  References  to  portions  of  the 
stenographic  transcript  reproduced  pursuant  to  Court  Rules 
10  and  17  are  designated  "Tr."  "G.C.X"  and  "R.X"  denote 
General  Counsel's  and  Respondent's  exhibits,  respectively. 
References  preceding  a  semicolon  are  to  the  Board's  findings ; 
succeeding  references  are  to  the  supporting  evidence. 
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The  evidence  on  which  these  findings  are  based  is 
summarized  below. 

A.    Company  domination  of  and  assistance  to  the 
Employee  Committee 

The  Employee  Committee  was  formed  in  1956 
and  consists  of  five  members  who  are  elected  for  one- 
year  terms  by  all  the  factory  non-supervisory  em- 
ployees (R.  17;  Tr.  8).  Both  the  nominations  and  the 
actual  run-off  elections  are  held  at  the  plant  on  com- 
pany time  (R.  17;  Tr.  22-24,  GCX  4).  The  ballots  are 
prepared  by  company  office  workers,  on  company  time, 
using  company  supplies  and  equipment  (R.  17;  Tr. 
22-24).  The  personnel  manager  and  his  assistants 
distribute  these  ballots  to  each  of  the  eligible  em- 
ployees. Both  the  meetings  between  the  Committee 
and  the  Company  as  well  as  internal  Committee  meet- 
ings are  held  on  company  time  at  the  plant  (R.  17; 
Tr.  14-15,  26-27).  The  minutes  of  the  joint  meetings 
are  typed  by  office  personnel,  again  using  company 
facilities  and  supplies,  and  are  mailed  to  each  em- 
ployee at  company  expense  (R.  17;  Tr.  12-13).  The 
Committee  does  not  collect  any  dues  and  has  never 
held  a  general  meeting  of  all  the  employees  since  its 
inception  (R.  17;  52-53).  In  late  1963,  when  the 
Committee  decided  to  print  the  bylaws  which  then 
existed  only  in  the  memory  of  some  management  and 
Committee  members,  the  employees,  although  asked  to 
donate  money  to  cover  the  expenses  involved,  did  not 
contribute  enough  (R.  18;  Tr.  16,  56-58).  The  ad- 
ditional amount  was  obtained  from  a  fund  consisting 
of  the  profits  derived  from  the  vending  machines. 


which  the  Company  permitted  to  be  located  through- 
out the  plant  (R.  18;  Tr.  90-91).  The  bylaws  were 
then  printed  although  they  were  never  submitted  to 
all  the  employees  for  a  vote  of  approval  (R.  18;  Tr. 
59-60).  When  a  vacancy  occurred  on  the  Committee 
due  to  the  discharge  of  member  Kaguk,  Vice-Presi- 
dent Hamel  prepared  a  written  statement  without 
consulting  the  Committee,  naming  Kaguk's  successor 
(R.  17;  GCX  4  "I"  p.  6).  This  statement  was  mimeo- 
graphed and  distributed  to  all  the  employees  at  Com- 
pany expense  (R.  17). 

Sometime  in  May  1963,  the  Committee  requested 
a  wage  increase  (R.  17).  On  October  8,  Company 
President  Schott  met  with  all  the  employees  and  ex- 
plained why  the  Company  could  not  grant  a  wage  in- 
crease immediately  (R.  17;  Tr.  45-46).  He  promised 
them  a  general  wage  increase  as  soon  as  the  profits 
reached  5  percent  or,  in  any  event,  by  February  1, 
1964  (R.  17;  Tr.  45-46).  In  November  1963,  the 
IBEW  filed  a  petition  with  the  Board  seeking  certi- 
fication as  the  bargaining  representative  of  the  Com- 
pany's employees  (R.  18).  On  December  5,  a  consent 
election  agreement  was  executed,  scheduling  the  elec- 
tion between  the  Committee  and  the  IBEW  for  De- 
cember 12  (R.  18).  On  December  9,  President  Schott 
learned  that  profits  for  October  had  exceeded  5  per- 
cent but  the  Company  decided  that  no  wage  announce- 
ment should  be  made  because  of  the  pending  election 
(R.  18;  Tr.  310-311).  However,  the  next  day,  the 
Company  held  a  special  meeting  of  all  of  its  employees 
which  lasted  5  hours  (R.  18;  313).  At  this  meeting, 
in  answer  to  a  question  by  an  employee  about  when 
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they  could  expect  a  wage  raise,  President  Schott  em- 
phasized how  the  Committee  had  persistently  attempt- 
ed to  obtain  a  wage  increase  for  the  employees  and 
revealed  that  he  would  raise  wages  by  5^-  an  hour 
beginning  January  1,  no  matter  how  the  election  be- 
tween the  Committee  and  the  IBEW  came  out  (R.  18; 
Tr.  34-35,  OCX  8).  Two  days  later  the  employees 
voted  65  to  43,  with  17  challenged  ballots,  to  retain 
the  Committee  as  their  bargaining  representative. 
The  IBEW  filed  timely  objections  to  the  election  and 
the  Regional  Director  set  aside  the  election  and  with- 
drew his  approval  of  the  Agreement  for  Consent 
Election. 

B.    The  company  warning  to  members  of  the 
IBEW  organizing  committee 

On  September  6,  as  a  result  of  employee  Richard 
Kaguk's  request,  he  and  several  other  employees  met 
with  IBEW  representatives  (R.  20;  Tr.  95-96).  Sub- 
sequently, Kaguk  and  the  other  employees  sought  to 
obtain  employee  signatures  to  IBEW  designation 
cards  and  prominently  displayed  these  cards  in  their 
shirt  pockets  (R.  20;  Tr.  96-97).  On  September  26, 
the  IBEW  notified  the  Company  by  letter  that  five 
named  employees  were  members  of  the  IBEW  organ- 
izing committee  in  the  plant  (R.  21;  Tr.  33-34,  GCX 
7).  Upon  receiving  this  letter,  the  Company  immed- 
iately warned  these  individuals  in  writing  over  Presi- 
dent Schott's  signature: 

Please  be  certain  that  you  comply  with  all  Com- 
pany rules  and  regulations;  otherwise  you  will 
be  subject  to  disciplinary  action. 


(R.  21;  Tr.  33-34,  GCX  7).  None  of  the  other  ap- 
proximately 200  employees  in  the  plant  received  such 
a  warning  (R.  21;  Tr.  34). 

C.    The  discharge  of  Employee  Committee  member 
Richard  Kaguk 

Richard  Kaguk  was  hired  on  February  22,  1963,  as 
a  worker  in  the  G  &  L  department'  (Tr.  95).  He 
was  a  satisfactory  employee.  His  starting  hourly  rate 
was  $1.45  and  within  2  months  after  being  hired  he 
received  a  5^  an  hour  increase  (R.  19;  Tr.  115-116). 
His  hourly  rate  was  increased  by  5  more  cents  on 
May  27,  and  by  10^  a  little  more  than  a  month  before 
he  was  fired  (R.  19;  Tr.  115-116). 

In  the  summer  of  1963,  the  Company  changed  its 
work  standards  and  incentive  program  in  several  de- 
partments of  its  plant,  causing  the  workers'  earnings 
to  drop  sharply.  Company  practice  had  been  to  pay 
the  employee  a  bonus  for  producing  more  than  the 
set  hourly  piece  rate  as  an  incentive  for  greater  pro- 
duction (R.  19;  Tr.  103).  For  example,  if  the  rate 
were  10  pieces  an  hour,  and  the  employee  produced 
20,  he  received  an  extra  hour's  pay  (Tr.  103-104). 
The  changes  in  the  plan  raised  the  standard  number 
of  pieces  per  hour,  making  it  harder  to  get  a  bonus 
(R.  19;  Tr.  105).  William  Cadie,  an  employee  in  the 
G  &  L  department,  testified  that  after  the  Company 
had  changed  the  standard  rate>  his  earnings  had  fal- 
len by  35  to  40  percent  and  sometimes  he  was  not  even 
able  to  make  the  basic  standard  at  all  (Tr.  149-150). 


3  The  name  comes  from  the  type  of  machinery  used  in  the 
department. 


Jesus  Zapata,  another  employee  in  the  G  &  L  depart- 
ment, testified  that  his  wages  dropped  50  percent  and 
the  new  standard  caused  Kaguk's  earnings  to  decrease 
by  about  40  percent  (Tr.  197).  Kaguk  testified  that 
he,  too,  could  not  even  make  the  basic  standard  as  fre- 
quently as  he  had  been  able  to  prior  to  the  change  in 
quotas  (Tr.  105-106). 

There  was  widespread  employee  dissatisfaction 
with  the  higher  standards.  Zapata  protested  about 
the  new  rates  in  the  G  &  L  department  to  Plant  Man- 
ager Henry  Clark  (Tr.  197).  Zapata  asked  him  when 
he  was  going  to  correct  the  standards  and  Clark  re- 
plied, "Jesse,  don't  worry  about  it.  I  been  working  on 
the  standards"  (Tr.  198).  Zapata  persisted  by  ask- 
ing, "How  long  you  been  working  on  the  standards, 
for  how  much  time  you  going  to  need?"  and  when 
Clark  replied  that  he  was  trying  to  fix  them,  Zapata 
added  that  the  standards  were  wrong  and  if  Clark 
couldn't  fix  them,  the  employees  would  do  something 
about  them  (Tr.  198-200). 

On  August  22,  the  Employee  Committee  met  with 
management  and  told  them  that  the  work  standards 
for  coiling  were  "still  pretty  tight"  (GCX  9(a)). 
The  Committee  also  brought  up  the  employees'  com- 
plaints that  "many  new  jobs  and  some  old  jobs  were 
coming  out  with  impossible  standards,"  the  packing 
and  inspection  area  standards  were  causing  a  "great 
many  problems,"  there  was  a  "standard  problem  on 
the  preassembly  and  molding"  and  the  changed  work 
quotas  in  the  G  &  L  department  were  unfair  (GCX 
9(a) ).  The  company  representatives  replied  that  the 
standards  in  both  the  coiling  and  G  &  L  departments 
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were  accurate  and  fair,  and  the  other  work  quota 
problems  would  be  dealt  with  as  soon  as  possible 
(GCX9(a)). 

Soon  after  the  standards  had  been  changed  in  the 
G  &  L  department,  employees  Kaguk  and  Cadie  to- 
gether protested  several  times  to  various  manage- 
ment officials,  including  Plant  Manager  Eggert  and 
Time  Standards  Engineer  Mallrich  (Tr.  107-108,  118- 
120,  161).  Kaguk  repeatedly  told  them  that  the 
standards  were  wrong  and  requested  to  see  the  con- 
struction sheets  *  upon  which  the  standards  were 
based,  contending  that  "the  employees  were  entitled 
to  see  [them]"  (Tr.  121-122).  Kaguk  testified  that 
in  spite  of  his  requests,  the  Company  never  offered  to 
take  "the  standard  apart  and  [show]  us  why  it  was 
set  up  the  way  it  was  .  .  ."  (Tr.  122-123).' 

On  August  28,  after  one  month  of  protesting  as  an 
ordinary  employee,  Kaguk  ran  for,  and  was  elected  to, 
membership  on  the  Employee  Committee  in  order  to 
have  "standing  to  talk  to  the  Company  about  the 
G  &  L  department"  (R.  19;  Tr.  125).  On  September 
3,  the  Committee  met  with  representatives  of  manage- 
ment in  President  Schott's  office  (R.  19;  Tr.  100- 
101).    During  this  meeting,   which  lasted   about  5 


*  The  construction  sheets  showed  how  many  seconds  it  took 
to  perform  each  step  of  an  operation  (Tr.  122). 

^  The  Company  however,  hired  an  outside  firm  of  industrial 
engineers  to  check  the  new  standards;  this  firm  concluded 
that  the  rates  were  fair  and  recommended  that  they  be  con- 
tinued (Tr.  119) .  Kaguk  met  with  these  engineers,  complained 
about  the  standards  and  although  they  showed  him  a  con- 
struction sheet,  they  never  explained  it  to  him  (Tr.  119). 


hours,  Kaguk  sought  to  discuss  the  issue  of  the  new 
work  quotas  in  the  G  &  L  department  (R.  19;  Tr. 
101-102).  Louise  Wallace,  the  Chairman  of  the  Em- 
ployee Committee,  then  read  to  the  company  person- 
nel a  letter  signed  by  employees  Kaguk  and  Cadie 
expressing  the  employees'  "feelings  about  a  problem 
which  has  been  argued  back  and  forth  between  the 
employees  and  the  management  for  approximately  the 
last  six  weeks,"  namely,  the  revised  work  quotas  and 
standards  (R.  19;  Tr.  103,  R.X.  4).  The  letter  stated 
that  the  employees  in  the  G  &  L  department  felt  that 
the  Company  had  treated  them  unfairly,  and  were 
dissatisfied  with  their  loss  of  earnings  and  the  expla- 
nations given  them  by  management  personnel  (R.  19; 
Tr.  103,  RX  4).  The  employees  felt  that  the  Com- 
pany had  evasively  answered  their  questions  and  kept 
them  "in  the  dark"  while  time  studies  of  their  jobs 
were  being  made,  and  then  had  put  into  effect  too 
high  standards  and  refused  to  compromise  on  them 
despite  several  meetings  between  management  and 
the  employees  (Tr.  103,  RX  4).  Kaguk  testified  that 
the  letter  was  "a  request,  actually,  to  compromise 
which  [the  Company]  hadn't  wanted  to  do"  (Tr. 
103).  President  Schott  replied  that  the  Company 
would  try  to  determine  if  the  quotas  were  wrong  "or 
if  the  operation  was  being  done  incorrectly"  (GCX 
9(b)).  The  Committee  then  raised  the  issue  of  high 
work  quotas  in  other  departments  throughout  the 
plant  and  it  was  agreed  that  "all  packing  and  inspec- 
tion standards  will  be  rechecked  ...  in  approximately 
two  weeks"  (GCX  9(b)). 
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Two  days  after  this  meeting  with  the  Company, 
Kaguk  contacted  representatives  of  the  IBEW  (R. 
20;  Tr,  95-96).  On  September  6,  he  and  several  other 
employees,  including  William  Cadie  of  the  G  &  L 
department,  met  with  the  IBEW  organizers  and  dis- 
cussed the  issue  of  the  new  time  standards  (Tr.  129- 
130).  Kaguk  and  several  other  employees  agreed  to 
distribute  authorization  cards  and  solicit  employee 
support  for  the  IBEW  (R.  20;  96-98). 

On  September  15,  Time  Standards  Engineer  Mall- 
rich  approached  Kaguk  at  his  work  station  in  the 
G  &  L  department  and  told  him.  that  he  was  going  to 
run  a  time  study  of  Kaguk's  work  to  see  if  the  new 
quotas  were  accurate  (R.  19;  Tr.  110-111).  Kaguk 
agreed  but  requested  that  Mallrich  show  him  the  con- 
struction sheet  so  that  he  could  perform  each  step  of 
the  operation  according  to  the  sheet  while  Mallrich 
timed  him  to  see  if  each  step  could  in  fact  be  done  in 
the  time  alloted  (R.  19;  Tr.  110,  126).  Mallrich  told 
him  that  "it  wasn't  necessary  for  [him]  to  have  a  con- 
struction sheet"  and  all  Kaguk  had  to  do  was  to  "sit 
down  and  do  the  job  the  best  way  [he]  could  and  if 
[he]  did  anything  wrong,  [Mallrich]  would  let  [him] 
know"  (Tr.  110).  Kaguk  refused  to  demonstrate  his 
working  techniques  because  he  was  afraid  that  the 
Company  might  again  change  the  quotas  to  his  dis- 
advantage (Tr.  110-111).  In  the  course  of  the  argu- 
ment that  followed,  Kaguk  told  Mallrich  that  if  the 
IBEW  successfully  organized  the  plant,  management 
"would  be  forced  to  compromise  with  [the  employees] 
a  little  bit  instead  of  fighting  [them]  all  the  time" 
(Tr.  110). 
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On  September  19,  employee  William  Cadie  was  hav- 
ing diflficulty  with  the  machine  he  was  working  on 
(R.  19-20;  Tr.  159).  His  supervisor,  Daniel  Kolat, 
came  over  and  at  first  told  him  how  to  adjust  the  ma- 
chine but  then  changed  his  mind  and  told  Cadie  to  do  re- 
work jobs  instead  (Tr.  109,  166-167).  The  work 
Cadie  had  been  doing  had  a  bonus  incentive  if  he 
managed  to  do  better  than  the  standard  rate,  while 
the  rework  Kolat  had  assigned  him  to  did  not  (Tr. 
167).  Cadie  complained  to  Kaguk  who  was  working 
a  few  feet  away  that  "they  was  (sic)  going  to  put 
me  on  rework  when  there  was  standard  work  to  be 
done  .  .  .  ."  (Tr.  159,  168).  Kaguk  then  spoke  to 
Supervisor  Kolat  about  Cadie's  job  assignment  and 
Kolat  told  him  to  go  back  to  work  (R.  19-20;  Tr. 
126,  168).  Following  a  "heated  argument",  Kolat 
and  Assistant  Plant  Manager  Clark  reported  the 
incident  to  Vice-President  Hamel  (Tr.  327).  Hamel 
decided  to  issue  a  written  warning  to  Kaguk  and  to 
suspend  him  for  5  days,  and  he  sent  Kaguk  a  tele- 
gram on  the  afternoon  of  September  19  notifying  him 
of  the  disciplinary  layoff  (R.  20;  Tr.  327-328,  GCX 
17).  On  September  20,  Kaguk  went  to  the  plant  to 
pick  up  a  sweater  he  had  left  there  the  day  before 
and  to  talk  to  President  Schott  about  his  layoff,  if 
the  opportunity  arose  (R.  20;  Tr.  112-113).  The 
starting  time  in  the  G  &  L  department  is  7:30  a.m., 
and  at  about  7:20  Kaguk  met  Cadie  in  the  Company 
parking  lot  and  the  two  went  into  the  plant  together 
(R.  20;  Tr.  113).  Cadie  punched  in,  went  immedi- 
ately to  the  G  &  L  department  and  turned  on  his 
machine  to  get  it  warmed  up,  a  process  which  takes 
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around  20  minutes  (R.  20;  Tr.  151-152).  While 
Cadie  prepared  the  material  he  was  going  to  mold 
when  his  machine  was  ready,  Kaguk  remained  and 
talked  with  him  (R.  20;  Tr.  114,  152).  Vice-Presi- 
dent Hamel  walked  by  and  saw  Kaguk  there  but  said 
nothing  to  him  (Tr.  114).  At  7:30  the  work  bell 
rang,  and  only  about  1  minute  later,  while  Kaguk 
was  sitting  and  talking  with  Cadie,  Hamel  returned, 
yanked  Kaguk  out  off  his  chair  and  said,  "Come  with 
me.  You're  fired."  (R.  20;  Tr.  115,  152).  When 
Kaguk  asked  why,  Hamel  said  he  had  violated  a 
Company  rule  forbidding  any  one  except  current  em- 
ployees from  entering  the  plant  without  the  permis- 
sion of  the  plant  manager  (R.  20;  Tr.  115).  After 
waiting  in  the  front  office  for  more  than  an  hour, 
Kaguk  received  his  final  check  and  termination  notice 
(Tr.  115).  Assistant  Plant  Manager  Clark  walked 
with  him  back  to  the  G  &  L  department  "to  prevent 
any  further  trouble"  while  he  picked  up  his  sweater, 
and  then  escorted  him  to  the  door  of  the  plant  (Tr. 
115).  The  Company  sent  a  letter  to  all  the  employees 
explaining  that  Kaguk  had  been  fired  for  "repeated 
insubordination  and  violation  of  long-standing  Com- 
pany rules"  (R.  20;  Tr.  177-178,  OCX  4). 

II.   The  Board's  Conclusions  and  Order 

The  Trial  Examiner  found  that  the  Company  vio- 
lated Section  8(a)  (2)  and  (1)  of  the  Act  by  dominat- 
ing and  assisting  the  Employee  Committee,  and  that 
it  further  violated  Section  8(a)(1)  by  singling  out 
those  employees  who  were  engaged  in  organizational 
work  on  behalf  of  the  IBEW  and  warning  them  that 
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they  might  be  disciplined  for  violating  any  plant 
rules.  The  Company  filed  no  exceptions  to  these  un- 
fair labor  practice  determinations  and  the  Board 
adopted  them  pro  forma.  The  Board  further  found, 
contrary  to  the  Examiner,  that  the  Company  violated 
Section  8(a)  (1)  of  the  Act  by  discharging  employee 
Kaguk  because  he  w^as  engaged  in  protected  concerted 
activities." 

The  Board's  order  (R.  24-25,  29-30)  directs  the 
Company  to  cease  and  desist  from  the  unfair  labor 
practices  found  and  from  in  any  like  or  related  man- 
ner interfering  with,  restraining  or  coercing  its  em- 
ployees in  the  exercise  of  their  statutory  rights.  Af- 
firmatively, the  Company  is  directed  to  withdraw 
and  withhold  recognition  from  the  Employee  Com- 
mittee and  to  disestablish  it,  to  reinstate  Kaguk  with 
backpay,  and  to  post  the  appropriate  notices. 

ARGUMENT 

I.   The  Board  Properly  Found  That  the  Company  Vio- 
lated Section  8(a)(2)  and  (1)  of  the  Act 

Except  with  regard  to  the  discharge  of  Kaguk 
(discussed  infra,  pp.  14-20),  petitioner  is  precluded 
from  now  attacking  the  propriety  of  the  Board's 
findings  and  conclusions  herein.    For,  although  the 


*  In  reversing  the  Trial  Examiner  on  this  point,  the  Board 
did  not  disturb  his  findings  of  fact  but  drew  different  conclu- 
sions from  those  facts.  In  these  circumstances,  the  Trial 
Examiner's  contrary  conclusions  are  not  entitled  to  special 
weight.  Universal  Camera  Corp.  v.  N.L.R.B.,  340  U.S.  474, 
494,  496;  N.L.R.B.  v.  Texas  Independent  Oil  Co.,  232  F.  2d 
447,  451  (C.A.  9). 
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Trial  Examiner  found  that  petitioner  dominated  and 
assisted  the  Employee  Committee  in  violation  of  Sec- 
tion 8(a)  (2)  and  (1)  of  the  Act,  and  that  it  unlaw- 
fully singled  out  IBEW  adherents  for  warnings  re- 
garding violations  of  plant  rules,  contraiy  to  Section 
8(a)  (1),  petitioner  filed  no  exceptions  thereto.  Under 
settled  law,  petitioner  is  barred  by  the  provisions  of 
Section  10(e)  of  the  Act  from  attacking  those  find- 
ings in  this  Court.  N.L.R.B.  v.  Ochoa  Fertilizer  Corp., 
368  U.S.  318,  322;  N.L.R.B.  v.  Giustina  Bros.  Lumber 
Co.,  253  F.  2d  371,  374  (C.A.  9);  N.L.R.B.  v. 
Noroian,  193  F.  2d  172,  173  (C.A.  9) ;  N.L.R.B.  v. 
Mooney  Aircraft,  Inc.,  310  F.  2d  565,  566  (C.A.  5) ; 
Kovach  V.  N.L.R.B.,  229  F.  2d  138,  143-144  (C.A. 
7) ;  N.L.R.B.  v.  Community  Motor  Bus  Co.,  335  F.  2d 
120,  120-121   (C.A.  4).^ 

II.  Substantial  Evidence  on  the  Record  as  a  Whole  Sup- 
ports the  Board's  Finding  That  the  Company,  in  Viola- 
tion of  Section  8(a)(1)  of  the  Act  Fired  Employee 
Richard  Kaguk  for  Engaging  in  Protected  Concerted 
Activities 

The  sole  contested  issue  before  the  Court  is  whether 
substantial  evidence  on  the  record  as  a  whole  supports 
the  Board's  finding  that  Kaguk  was  fired  for  en- 
gaging in  protected  concerted  activities. 

Section  8(a)(1)  of  the  Act  prohibits  employers 
from  interfering  with,  restraining  or  coercing  em- 


^  Indeed,  petitioner  does  not  seek  to  attack  these  findings 
here.  Thus,  its  brief  to  the  Court  deals  only  with  the  Board's 
finding  that  Kaguk's  discharge  was  violative  of  the  Act.  And 
in  its  petition  for  review,  petitioner  specifically  requests  the 
Court  to  affirm  the  Trial  Examiner's  Decision  which  found 
these  violations  of  Section  8(a)(2)    and    (1).    (R.  32). 
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ployees  in  the  exercise  of  their  rights  under  Section 
7  to  engage  in  concerted  activities  for  their  mutual 
aid  or  protection.  As  the  Company  properly  recog- 
nizes (br.  p.  5),  the  activities  of  employees  come 
within  Section  7  if  they  are  both  of  a  protected  and 
a  concerted  nature.  See  e.g.,  N.L.R.B.  v.  WasJiington 
Aluminum  Co.,  370  U.S.  9,  (employees  fired  for 
walking  off  the  job  to  protest  lack  of  heat  in  the 
plant) ;  N.L.R.B.  v.  Trumbull  Asphalt  Co.,  327  F.  2d 
841,  843  (C.A.  8),  (employees  fired  for  meeting  with 
company  officials  to  discuss  working  conditions) ; 
N.L.R.B.  V.  Halsey  W.  Tmjlor  Co.,  342  F.  2d  406 
(C.A.  6),  (employees  fired  for  complaining  about  a 
foreman  taking  work  away  from  another  employee, 
thus  cutting  down  overtime  pay) ;  Duo-Bed  Corp.  v. 
N.L.R.B.,  337  F.  2d  850  (C.A.  10),  cert,  denied,  380 
U.S.  912  (employee  fired  for  instigating  a  petition 
for  a  wage  increase) ;  LL.G.W.U.  v.  N.L.R.B.,  299 
F.  2d  114  (C.A.D.C),  order  after  remand  enforced 
sub  nom,  Walls  Mfg.  Co.  v.  N.L.R.B.,  321  F.  2d  753 
(C.A.D.C),  cert,  denied,  375  U.S.  923,  (employee 
discharged  for  protesting  unsanitary  conditions  of  the 
restroom  to  the  Texas  State  Health  Dept.) ;  N.L.R.B. 
V.  City  Transportation  Co.,  303  F.  2d  299  (C.A.  5), 
cert,  denied,  371  U.S.  920,  (company  fired  employees 
to  crush  a  movement  by  them  to  obtain  relief  from 
intolerable  working  conditions) ;  N.L.R.B.  v.  Mc- 
Catron,  216  F.  2d  212  (C.A.  9),  cert,  denied,  348 
U.S.  943  (employees  fired  for  striking  to  bring  about 
the  reinstatement  of  another  employee  whom  the  strik- 
ers mistakenly  believed  had  been  fired  for  union  ac- 
tivity) ;  N.L.R.B.  V.  Globe  Wireless,  Ltd.,  193  F.  2d 
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748  (C.A.  9),  (employees  fired  for  striking  to  pro- 
test another  employee's  discharge) ;  N.L.R.B.  v. 
Phaostron  Instrument  &  Electronic  Co.,  344  F.  2d 
855,  858-859  (C.A.  9)  (same) ;  Red  Top  Cab  Co.,  et 
at.,  145  NLRB  1433  (employee  fired  for  protesting 
about  favoritism  in  job  assignments  which  adversely 
affected  his  earnings).  Employee  activities  are  "con- 
certed" if  the  employees  engage  in  some  sort  of  group 
action  or  have  discussions  "with  the  object  of  initiat- 
ing, or  inducing  or  preparing  for  group  action  *  *  * 
in  the  interest  of  the  employees."  Mushroom  Trans- 
portation Co.  V.  N.L.R.B.,  330  F.  2d  683,  685  (C.A. 
3) ;  accord,  N.L.R.B.  v,  Halsey  W.  Taylor  Co.,  supra, 
at  pp.  407-408;  Duo-Bed  Corp.  v.  N.L.R.B.,  supra, 
at  p.  851;  LL.G.W.U.  v.  N.L.R.B.,  299  F.  2d  114, 
115-116  (C.A.  D.C.),  order  after  remand  enforced 
sub  nom.  Walls  Mfg.  Co.  v.  N.L.R.B.,  321  F.  2d  753 
(C.A.  D.C.),  cert,  denied,  375  U.S.  923. 

We  submit  that  the  record  provides  ample  support 
for  the  Board's  finding  that  Kaguk  engaged  in  con- 
certed protected  activities,  persistently  complaining 
on  behalf  of  the  employees  in  the  G  &  L  department 
about  the  new  production  standards,  until  he  was 
fired  by  the  Company  for  these  very  activities. 

Kaguk  was  first  hired  in  Februaiy  1963  and  was 
a  satisfactory  employee.  Only  after  the  Company 
changed  the  work  production  standards  did  Kaguk  be- 
come "troublesome"  from  the  Company's  point  of 
view.  As  a  result  of  the  new  standards,  Kaguk  and 
his  fellow  employees  in  the  G  &  L  department  suffered 
a  35-50  percent  loss  of  earnings,  which  naturally  pro- 
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voked  widespread  employee  dissatisfaction.  For  a 
period  of  about  6  weeks,  Kaguk  complained,  some- 
times by  himself  and  sometimes  with  fellow  employee 
Cadie,  to  the  Plant  Manager  and  the  Time  Standards 
Engineer,  claiming  that  the  standards  in  the  G  &  L 
department  were  wrong  and  "that  the  employees  were 
entitled  to  see  the  construction  sheets"  (R.  19;  Tr. 
122).'  The  Company  refused  to  justify  the  new 
standards  or  to  show  the  employees  the  construction 
sheets  on  which  they  were  based,  and  instead  insisted 
that  the  quotas  were  fair  and  accurate.  After  6 
weeks  of  futile  protests  as  an  ordinary  employee, 
Kaguk  ran  for  membership  on  the  Employee  Com- 
mittee in  order  "to  have  standing  to  talk  to  the  Com- 
pany about  the  G  (S;  L  Department."  (R.  19;  Tr.  125). 
At  the  very  first  meeting  held  after  his  election, 
Kaguk  introduced  a  motion  to  discuss  the  new  stand- 
ards in  the  G  &  L  department,  complaining  that  the 
standard  had  been  raised  so  much  that  the  employees 
could  not  make  their  bonuses  any  more  (Tr.  101-102, 
GCX  9(b)).  The  Chairman  of  the  Employee  Com- 
mittee  read   a   letter  written   to   the   Company   by 


*  Even  if  the  standards  were  con-ect  and  the  Company  had 
no  duty  to  justify  the  standards  to  the  employees,  Kaguk's 
protests  about  the  high  production  quotas  are  still  concerted 
protected  activity  within  the  meaning  of  Section  7.  This 
Court  has  held  that  the  mistaken  beliefs  of  employees  do  not 
remove  their  activities  from  the  protection  of  Section  7. 
N.L.R.B.  V.  McCatron,  216  F.  2d  212,  215  (C.A.  9),  cert, 
denied,  348  U.S.  943,  (employees  fired  for  striking  to  bring 
about  the  reinstatement  of  another  employee  whom  the 
strikers  mistakenly  believed  had  been  fired  for  Union  ac- 
tivity). And  see  N.L.R.B.  v.  Phaostron  Instrument  &  Elec- 
tronic Co.,  344  F.  2d  855,  859   (C.A.  9). 
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Kaguk  and  a  fellow  employee  in  the  G  &  L  depart- 
ment, protesting  the  unfair  production  quotas,  the 
manner  in  which  they  had  been  arrived  at  and  the 
refusal  of  the  Company  to  compromise  in  any  way 
with  the  employees  about  this  issue.  Petitioner  con- 
tends (br.  pp.  9-10)  that  the  letter  referred  solely 
to  Kaguk's  own  standards.  Yet,  the  text  of  the  letter, 
signed  by  Kaguk  and  Cadie,'  clearly  shows  that  they 
were  speaking  for  the  employees  in  the  G  &  L  depart- 
ment, and  that  the  issue  of  standards  had  been 
"argued  back  and  forth  between  the  employees 
and  the  management  for  approximately  the  last 
six  weeks."  (R.X.  4).  After  failing  to  obtain 
any  compromise  or  satisfaction  from  President  Schott 
at  the  meeting,  Kaguk  decided  to  try  to  force  the  Com- 
pany to  change  its  stand  on  the  high  quotas  by  seek- 
ing support  from  an  outside  union.  Within  2  days 
of  this  unsatisfactory  meeting  with  the  Company, 
Kaguk  personally  contacted  a  representative  of  the 
IBEW  and  arranged  for  a  meeting  between  a  union 
organizer  and  several  employees  (R.  20;  Tr.  95-96). 
The  employees'  major  purpose  in  attending  this  meet- 
ing was  to  do  something  about  the  unfair  standards 
and  Kaguk  and  his  fellow  workers  discussed  this 
veiy  problem  with  the  IBEW  representative  (R.  20; 
Tr.  96-98).  Several  days  later,  Kaguk  had  an  argu- 
ment with  Time  Standards  Engineer  Mallrich  about 
the  Company's  refusal  to  show  the  employees  the  con- 


^  That  the  writing  of  this  letter  by  Kaguk  and  Cadie  con- 
stituted a  protected  concerted  activity  is,  we  submit,  too  clear 
to  require  extended  discussion,  as  petitioner  itself  apparently 
concedes  (br.  p.  15). 
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struction  sheets  on  which  the  new  rates  was  based. 
Kaguk  told  MaHrich  that  when  the  Union  came  in, 
the  Company  might  be  more  willing  to  compromise  on 
the  new  standards  (Tr.  110).  A  few  days  later, 
Kaguk  received  a  5-day  disciplinary  layoff  for  argu- 
ing with  a  supei^isor  about  another  employee's  work 
assignment  to  non-bonus  work  although  bonus  work 
was  available. 

Although  the  Company  contended  at  the  hearing 
that  Kaguk  had  been  fired  for  violating  a  company 
rule  prohibiting  nonactive  employees  from  visiting 
the  plant  during  working  hours  (R.  20),'"  petitioner 
now  argues  that  Kaguk  was  really  fired  because  of 
his  constant  complaints  and  his  contentious  attitude. 
(Co.  brief,  pp.  14-15).  Yet  the  above  evidence  con- 
clusively shows  that  Kaguk,  in  engaging  in  these  ac- 
tivities, was  acting  in  behalf  of,  and  speaking  for, 
the  employees  of  the  G  &  L  depaitment  and  not  for 
himself  alone.  The  Company  apparently  admits  that 
the  issue  of  the  new  work  rates  w^as  an  inflammatoiy 
one  which  caused  widespread  employee  dissatisfac- 
tion. Kaguk  complained  to  management,  giving  ex- 
pression to  this  dissatisfaction  in  terms  of  employee 


^^  Petitionei'  has  apparently  abandoned  this  argument,  which 
the  Examiner  properly  rejected  (R.  20).  Thus,  although  the 
Employees'  Manual  contains  a  rule  prohibiting  persons  not 
actively  employed  from  visiting  the  plant  premises  without 
the  plant  manager's  permission,  both  Kaguk  and  another  em- 
ployee testified  that  they  had  never  heard  of  this  rule  or  its 
enforcement  (R.  20;  Tr.  115,  178-179),  and  the  record  shows 
that  the  rule  had  not  been  enforced  against  other  employees 
who — some  with  their  families — visited  the  plant  during  work- 
ing hours  (Tr.  137,  179-180). 
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rights  and  demands.  Thus,  for  example,  he  claimed 
"that  the  employees  were  entitled  to  see  the  construc- 
tion sheets"  (R.  19;  Tr.  122);  that  "the  employees 
and  management"  had  argued  about  the  standards 
for  about  6  weeks  (R.X.  4) ;  that  the  Company  never 
offered  to  take  "the  standard  apart  and  [show]  us 
why  it  was  set  up  the  way  it  was  .  .  ."  (Tr.  122-123) ; 
and  that  the  Company  "didn't  want  to  compromise 
with  us."  (Tr.  103.)  Moreover,  Kaguk  complained  to 
management  about  the  standards,  in  concert  with 
another  employee,  and  it  was  Kaguk  who  arranged 
for  other  employees  to  meet  with  an  IBEW  repre- 
sentative to  see  what  could  be  done  about  the  unfair 
rates.  Applying  the  well-established  principles  of  law 
cited  above  to  the  facts  of  this  case,  ".  .  .  it  is  clear 
that  Section  7  protects  his  right  to  utter  [his  griev- 
ance] as  a  matter  of  concerted  activity  with  other 
employees  for  mutual  aid,"  {N.L.R.B.  v.  Halsey  W. 
Taylor  Co.,  342  F.  2d  406,  408  (C.A.  6))  and  the 
Company  violated  Section  8(a)  (1)  by  firing  him  for 
engaging  in  such  activity. 
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CONCLUSION 

For  the  reasons  stated  above,  we  respectfully  sub- 
mit that  the  petition  for  review  should  be  denied  and 
that  a  decree  should  issue  enforcing  the  Board's  order 
in  full. 


Arnold  Ordman, 

General  Counsel, 

DOMINICK  L.  MANOLI, 

Associate  General  Counsel, 

Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 

Warren  M.  Davison, 
Martin  R.  Ganzglass, 

Attorneys, 

National  Labor  Relations  Board. 
January  1966. 


Certificate 

The  undersigned  certifies  that  he  has  examined 
the  provisions  of  Rules  18  and  19  of  this  Court  and 
in  his  opinion  the  tendered  brief  conforms  to  all  re- 
quirements. 


Marcel  Mallet-Prevost 

Assistant  General  Counsel 

National  Labor  Relations  Board 
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APPENDIX  A 

The  relevant  provisions  of  the  National  Labor  Re- 
lations Act,  as  amended  (61  Stat.  136,  73  Stat.  519, 
29  U.S.C,  Sees.  151,  et  seq.)  are  as  follows: 

Rights  of  Employees 

Sec.  7.  Employees  shall  have  the  right  to  self- 
organization,  to  form,  join,  or  assist  labor  organiza- 
tions, to  bargain  collectively  through  representatives 
of  their  own  choosing,  and  to  engage  in  other  con- 
certed activities  for  the  purpose  of  collective  bargain- 
ing or  other  mutual  aid  or  protection,  and  shall  also 
have  the  right  to  refrain  from  any  or  all  of  such  ac- 
tivities except  to  the  extent  that  such  right  may  be 
affected  by  an  agreement  requiring  membership  in  a 
labor  organization  as  a  condition  of  employment  as 
authorized  in  section  8(a)(3). 

Unfair  Labor  Practices 

Sec.  8(a)  It  shall  be  an  unfair  labor  practice  for 
an  employer — 

(1)  to  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  section  7; 

(2)  to  dominate  or  interfere  with  the  forma- 
tion or  administration  of  any  labor  organization 
or  contribute  financial  or  other  support  to  it: 
Provided,  That  subject  to  rules  and  regulations 
made  and  published  by  the  Board  pursuant  to 
section  6,  an  employer  shall  not  be  prohibited 
from  permitting  employees  to  confer  with  him 
during  working  hours  without  loss  of  time  or 
pay; 
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Prevention  of  Unfair  Labor  Practices 

Sec.  10(a)  The  Board  is  empowered,  as  herein- 
after provided,  to  prevent  any  person  from  engaging 
in  any  unfair  labor  practice  (listed  in  section  8) 
affecting  commerce.  This  power  shall  not  be  affected 
by  any  other  means  of  adjustment  or  prevention  that 
has  been  or  may  be  established  by  agreement,  law,  or 
otherwise:  *  *  * 

(c)  *  *  *  If  upon  the  preponderance  of  the  testi- 
mony taken  the  Board  shall  be  of  the  opinion  that  any 
person  named  in  the  complaint  has  engaged  in  or  is 
engaging  in  any  such  unfair  labor  practice,  then  the 
Board  shall  state  its  findings  of  fact  and  shall  issue 
and  cause  to  be  served  on  such  person  an  order  re- 
quiring such  person  to  cease  and  desist  from  such 
unfair  labor  practice  and  to  take  such  affirmative 
action  including  reinstatement  of  employees  with  or 
without  back  pay,  as  will  effectuate  the  policies  of 
this  Act :  *  *  * 

(e)  The  Board  shall  have  power  to  petition  any 
court  of  appeals  of  the  United  States,  .  .  .  within  any 
circuit  .  .  .  wherein  the  unfair  labor  practice  in  ques- 
tion occurred  or  wherein  such  person  resides  or  trans- 
acts business,  for  the  enforcement  of  such  order  and 
for  appropriate  temporary  relief  or  restraining  order, 
and  shall  file  in  the  court  the  record  in  the  proceed- 
ings, as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition,  the 
court  shall  cause  notice  thereof  to  be  served  upon 
such  person,  and  thereupon  shall  have  jurisdiction 
of  the  proceeding  and  of  the  question  determined 
therein,  and  shall  have  power  to  grant  such  tempor- 
ary relief  or  restraining  order  as  it  deems  just  and 
proper,  and  to  make  and  enter  a  decree  enforcing, 
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modifying,  and  enforcing  as  so  modified,  or  setting 
aside  in  whole  or  in  part  the  order  of  the  Board.  No 
objection  that  has  not  been  urged  before  the  Board, 
its  member,  agent,  or  agency,  shall  be  considered  by 
the  court,  unless  the  failure  or  neglect  to  urge  such 
objection  shall  be  excused  because  of  extraordinary 
circumstances.  The  findings  of  the  Board  with  respect 
to  questions  of  fact  if  supported  by  substantial  evi- 
dence on  the  record  considered  as  a  whole  shall  be 
conclusive.  If  either  party  shall  apply  to  the  court 
for  leave  to  adduce  additional  evidence  and  shall  show 
to  the  satisfaction  of  the  court  that  such  additional 
evidence  is  material  and  that  there  were  reasonable 
grounds  for  the  failure  to  adduce  such  evidence  in 
the  hearing  before  the  Board,  its  member,  agent,  or 
agency,  the  court  may  order  such  additional  evidence 
to  be  taken  before  the  Board,  its  member,  agent,  or 
agency,  and  to  be  made  a  part  of  the  record  .... 
Upon  the  filing  of  the  record  with  it,  the  jurisdiction 
of  the  court  shall  be  exclusive  and  its  judgment  and 
decree  shall  be  final,  except  that  the  same  shall  be 
subject  to  review  by  the  .  ,  .  Supreme  Court  of  the 
United  States  upon  writ  of  certiorari  or  certifica- 
tion as  provided  in  section  1254  of  title  28. 

(f)  Any  person  aggrieved  by  a  final  order  of  the 
Board  granting  or  denying  in  whole  or  in  part  the 
relief  sought  may  obtain  a  review  of  such  order  in 
any  circuit  court  of  appeals  of  the  United  States  in 
the  circuit  wherein  the  unfair  labor  practice  in  ques- 
tion was  alleged  to  have  been  engaged  in  or  wherein 
such  person  resides  or  transacts  business,  or  in  the 
United  States  Court  of  Appeals  for  the  District  of 
Columbia,  by  filing  in  such  court  a  written  petition 
praying  that  the  order  of  the  Board  be  modified  or 
set  aside.  A  copy  of  such  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  the  Board, 
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and  thereupon  the  aggrieved  party  shall  file  in  the 
court  the  record  in  the  proceeding,  certified  by  the 
Board,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition,  the 
court  shall  proceed  in  the  same  manner  as  in  the  case 
of  an  application  by  the  Board  under  subsection  (e) 
of  this  section,  and  shall  have  the  same  jurisdiction 
to  grant  to  the  Board  such  temporary  relief  or  re- 
straining order  as  it  deems  just  and  proper,  and  in 
like  manner  to  make  and  enter  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or  setting 
aside  in  whole  or  in  part  the  order  of  the  Board ;  the 
findings  of  the  Board  with  respect  to  questions  of  fact 
if  supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  shall  in  like  manner  be  con- 
clusive. 
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APPENDIX  B 

Pursuant  to  Rule  18(f)  of  the  Rules  of  the  Court.] 
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No.  20275 

IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


County  of  Ventura, 

Appellant, 
vs. 
O.  V.  Blackburn, 

Appellee. 


On  Appeal  From  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division. 


APPELLEE'S  BRIEF. 


Statement  of  the  Case. 

We  controvert  the  Appellant's  (hereinafter  called  the 
County)  Statement  of  the  Case  both  in  the  outright 
statements  of  fact,  and  in  the  emphasis  given.  Much 
of  it  differs  from  the  Findings  of  Fact,  e.g.,  the  Coun- 
ty states:  "All  of  the  information  depicted  on  the  map 
was  taken  from  public  records  and  governmental 
sources,"  (County  Br.  p.  2,  lines  15-17),  v^hich  differs 
from  the  evidence  and  the  findings  [R.  162;  R.  69-70] 
thus  attempting  to  subtract  from  and  reduce  to  minis- 
cule  proportions  the  actual  scope  of  Blackburn's  creativi- 
ty, sources  and  the  originality  of  his  work. 

While  the  word  "royalty"  was  not  used  by  the  Coun- 
ty's lawyers  in  drafting  the  contract,  nevertheless,  the 
$1,900.00  paid  was  clearly  for  the  use  of  the  "dupli- 
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cates"  of  the  negatives.  Moreover,  Reporter's  Tran- 
script 71  does  not  say  or  imply  that  "all  persons  who 
participated  in  the  actual  negotiation  for  the  County 
were  dead  at  the  time  of  trial."  Instead,  it  refers  to  a 
time  about  1950,  and  what  County  personnel  negotiated 
from  then  to  1956  does  not  appear.  We  here  note  that 
the  particular  County  lawyer  who  drew  the  contract 
was  not  produced  by  the  County. 

True,  too,  the  specific  matter  of  copyright  notices,  in 
those  words,  was  not  mentioned.  But  all  persons  in- 
volved saw  the  notices  [Exs.  2- A  to  2-1,  inc.]  on  the 
negatives  [Find.  IX,  R.  163]  and  the  only  rights  to 
copy  granted  by  the  contract  [Ex.  1]  were  "the  right 
to  obtain  duplicate  tracings  on  linen  from  the  photo- 
graphic negatives,"  and  "the  right  to  reproduce  from 
said  duplicate  tracings  any  and  all  maps  necessary  for 
County  use,"  and  "to  sell  prints  of  said  duplicate  trac- 
ings to  the  public  .  .  ." 

Blackburn  not  only  "testified  that  the  negatives  pro- 
vided .  .  .  did  contain  copyright  notices",  but  he  dem- 
onstrated it  by  a  showing  of  the  negatives  [Pltf.  Exs. 
2-A  to  2-H,  inc.].  These  were  admitted  into  evidence 
as  Exhibits  2-A  to  2-1,  inc.,  R.  Tr.  p.  23;  and  replaced 
by  blueprints  [R.  Tr.  p.  45]. 

Witness  Renie  testified  as  to  the  value  of  the  copy- 
right [R.  Tr.  pp.  81-82]  not  the  value  of  the  "map 
prior  to  the  agreement"  (County  Br.  p.  4,  lines  7-10). 

The  statement  (County  Br.  p.  5.  lines  6-13)  is  a 
strained  and  erroneous  interpretation  of  the  Court's  rul- 
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ing.  True,  no  witness  had  been  on  the  stand,  and  hence 
it  can  be  literally  (and  most  narrowly)  stated  that  "be- 
fore the  taking  of  testimony,  the  Court  held  as  mat- 
ter of  law  that  the  map  was  copyrightable."  Reporter's 
Transcript,  pages  8-9  is  cited.  This  interpretation  by 
the  County  omits  the  context  on  page  7,  to  say  nothing 
of  the  evidence  [R.  69,  Answers  to  Interrogatories]  of 
the  work  done  producing  the  map,  and  again  in  mis- 
stating the  lower  court's  (obviously  tentative)  state- 
ment (by  no  means  a  "holding") —  "but  you  did  not 
buy  the  right  to  destroy  his  copyright."  The  Judge  was 
merely  voicing  generalities  with  a  view  to  orienting  his 
mind  to  the  trial  of  the  case  before  him. 

For  reasons  such  as  the  foregoing,  and  to  avoid,  if 
possible,  on  our  part,  a  tediously  detailed  picking  apart 
of  the  County's  Brief,  we  respectfully  cite  to  the  Court 
the  rule  that  every  intendment,  on  appeal,  is  to  be  re- 
solved in  favor  of  the  judgment  of  the  lower  court. 

Tozviiscud  V.  Jcmison,  48  U.S.  706,  7  How.  706, 

12  L.  Ed.  880; 
Bowley  v.  Griswold,  87  U.S.  486,  20  Wall.  486, 

22  L.  Ed.  375; 
Hardt  v.  Kirkpatrick  (9  Cir.   1937).  91   F.  2d 

875,  cer.  den.  58  S.  Ct.  762;  303  U.S.  626. 

82  L.  Ed.  1088. 

This  is  a  copyright  infringement  case  and  there  is 
no  question  but  that  the  defendant  has  directly  copied, 
published  and  sold — for  years — copies  of  plaintiff's  map 
without  the  statutory  notices  affixed. 


Originality. 

As  almost  always,  the  accused  culprit  urges  want  of 
originality. 

Disregarding,  with  barefaced,  unabashed  abandon,  its 
own  lawyer's  contract  (the  subject  [R.  100,  Hne  13] 
of  which  [Ex.  1]  is  a  map  "copyrighted,  compiled  and 
published  by  O.  V.  Blackburn"),  the  County  attempts 
to  support  its  claim  of  lack  of  originality,  not  only  by 
a  belittlement  of  the  plaintiff's  work,  but  also  by  an 
out-of-context,  oblique  gesture  towards  the  trial  judge 
(County's  Br.  pp.  8-11).  The  judge,  in  his  comments 
[R.  Tr.  pp.  6-9]  was  using  an  example — trying  to  find 
the  city  of  Oak  View  in  Ventura  County — to  show  the 
difficulty  of  the  work  of  making  a  map.  His  were  il- 
lustrative remarks  and  were  by  no  means  the  basis  of 
his  ruling  on  the  issue.  Quite  patently,  he  had  thorough- 
ly read  both  the  Pre-Trial  Conference  Order  and  the 
Interrogatories  and  all  answers  thereto  [R.  69,  Answer 
to  Interrogatory  No.  25].  From  that  and  the  pre-trial 
stipulated  facts  [R.  144,  Par.  F],  the  originality  is  clear 
and  the  judge  obviously  had  all  that  in  mind. 

To  County's  argument  that  Blackburn  only  used 
"public  domain"  sources  (County's  Br.  p.  11),  the  ob- 
vious answers  are: 

(1)  All  maps,  in  essence,  must  be  assembled,  col- 
lated, prepared  and  compiled  from  information  from 
the  "public  domain"  since  they  depict  and  represent 
parts  of  the  world. 

(2)  This  is  no  barrier  to  their  being  copyrightable. 
The  "originality"  requirement  for  copyrightability  in 
our  law  is  not  onerous.  In  Alfred  Bell  &  Co.  v.  Catalda 


Fine  Arts,  Inc.  (2  Cir.  1951),  191  F.  2d  99,  102-103, 

Judge  Frank,  for  a  unanimous  court,  said: 

"It  is  clear,  then,  that  nothing  in  the  Constitu- 
tion commands  that  copyrighted  matter  be  striking- 
ly unique  or  novel.  Accordingly,  we  were  not  ig- 
noring the  Constitution  when  we  stated  that  a  'copy 
of  something  in  the  public  domain'  will  support  a 
copyright  if  it  is  a  'distinguishable  variation';  or 
when  we  rejected  the  contention  that  'like  a  patent, 
a  copyrighted  work  must  be  not  only  original,  but 
new',  adding,  'That  is  not  .  .  .  the  law  as  is  ob- 
vious in  the  case  of  maps  or  compendia,  where  later 
works  will  necessarily  be  anticipated.'  All  that  is 
needed  to  satisfy  both  the  Constitution  and  the 
statute  is  that  the  'author'  contributed  something 
more  than  a  'merely  trivial'  variation,  something 
recognizably  'his  own.'  Originality  in  this  context 
means  little  more  than  a  prohibition  of  actual 
copying." 

See  also: 

Trowlcr  v.   Phillips,   260   F.    2d   924    (9   Cir., 
1958). 

(3)  Even  the  "direct  observation"  requirement  of 
Avistcrdam  v.  Triangle  Publications,  189  F.  2d  104 
(relied  on  by  County)  has  been  met: 

"I  started  the  creation  of  Blackburn's  Map  of 
Ventura  County  in  1938.  The  map  was  made  at 
600  ft.  scale.  It  had  to  be  drawn,  scaled  with  a 
great  degree  of  accuracy  and  was  considered  fine. 
After  the  map  was  drawn,  and  after  many  months 
of  drafting  and  making  the  map.  other  things  such 
as  roads,  canals,  etc.,  had  to  be  placed  on  the 
map.  A  large  percentage  of  the  roads  and  streets 
were  taken  from  government  maps.  Identification 
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of  owners  and  parcels  were  taken  from  the  Ven- 
tura County  Assessor's  records  by  me  and  were 
compiled  personally  by  me.  In  addition,  there  were 
rivers,  the  Santa  Clara  River,  for  instance,  was 
taken  from  aerial  photographs  of  the  U.  S.  Gov- 
ernment maps,  and  canyons,  creeks,  drainage  chan- 
nels from  government  maps.  In  addition  to  making 
the  map  originally  and  checking  up  various  legal 
descriptions  of  boundaries  of  cities,  etc.,  they  did 
not  agree  with  photographic  information  I  had  and 
which  I  had  found  were  incorrect  on  the  Ventura 
County  maps  and  afterwards  submitted  five  or 
more  of  these  discrepancies  of  the  county's  sur- 
veyor. It  is  my  understanding  that  the  Board  of 
Supervisors  took  action  to  make  these  corrections 
that  I  submitted."  (Our  Emphasis)  [R.  Tr.  p.  69, 
line  20,  top.  70,  line  5]. 

It  is  quite  obvious,  thus,  that  plaintiff  both  made  the 
map  originally,  and  then  checked  the  photographic  and 
public  domain  information  he  had  acquired  against  the 
actual  boundaries,  and  had  found  the  "public  domain" 
material  in  error. 

This  first  argument  of  the  County  is,  in  essence,  an 
attack  upon  the  findings  of  fact  [No.  VII,  R.  162] 
and  if  there  is  any  substantial  evidence  to  support  it, 
as  we  believe  we  have  demonstrated,  the  finding  should 
not  be  disturbed  upon  appeal. 

As  to  copyrightability,  see : 

Hammond  v.  International,  210  F.  Supp.  206; 
Marken  &  Beil field,  Inc.  v.  Banghman  Co.,  162 

F.  Supp.  303; 
Emerson  v.  Davics,  8  Fed.  Case  615,  619. 
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The  unfair  stringency  of  the  "direct  observation"  rule 
{Amsterdam  v.  Triangle  Publications,  189  F.  2d  104 
urged  by  County)  is  severely  criticised  by  Professor 
Melville  Ninimer  on  page  82  of  his  treatise  on  copyrights 
as  follows: 

"The  fallacy  of  the  direct-observation  rule  stems 
from  the  Amsterdam  Court's  misunderstanding  of 
the  copyright  concept  of  originality.  The  court  pro- 
ceeded from  the  undoubted  premise  that  'To  be 
copyrightable  a  map  must  be  the  result  of  some 
original  work'  to  the  false  conclusion  that  'original 
work'  somehow  requires  direct  observation.  The 
Amsterdam  court  cited  Andrezvs  v.  Gncnthcr,  [60 
F2d  555  (S.D.N.Y.  1932)]  as  authority  for  the 
direct-observation  rule.  Yet,  the  Andrews  case,  al- 
though somewhat  ambiguous,  merely  held  that  no 
copyright  may  be  claimed  in  the  absence  of  both 
direct  observation  and  originality  in  selection  of 
public  domain  materials  (See  §18.31)  and  indeed 
recognized  that  there  may  be  copyright  protection 
for  a  map  as  a  compilation  where  there  is  a  modi- 
cum of  creative  selection  as  distinguished  from 
mere  copying. 

"Subsequent  to  the  Amsterdam  opinion,  the  di- 
rect-observation rule  seems  to  have  been  rejected 
in  C.  S.  Hammond  &  Co.  v.  International  Globe, 
Ine.  [210  F.Supp.  206  (S.D.N.Y.  1962)]  in  which 
the  Court  found  sufficient  originality  to  support 
a  copyright  in  the  exercise  of  judgment  in  the 
selection  of  particular  place  names  from  prior 
works.  The  validity  of  the  direct-observation  rule 
as  applied  to  maps  was  briefed  and  argued  in 
Troivler  z\  Phillips  [260  F2d  f^24  (9th  Cir.  1958)]. 


However,  although  the  Court  of  Appeals  reversed 
the  summary  judgment  which  had  been  granted  by 
the  district  court  in  reliance  on  the  direct-observa- 
tion rule,  the  opinion  does  not  squarely  deal  with 
this  issue.  Nevertheless,  the  following  passage  from 
the  Trowler  opinion  suggests  a  departure  from  the 
direct-observation  rule : 

'We  believe  it  fair  to  say  that  his  [appellant's] 
account  of  preparing  the  Hesperia  maps  Hsts 
quite  a  little  work  done  by  him  in  preparing  the 
map.  His  source  material,  he  says,  included  re- 
corded tract  sheets  of  the  Hesperia  area,  many 
sheets  of  the  San  Bernardino  County  road  sys- 
tem, a  county  map,  Dept.  of  Interior  maps,  state 
highway  maps  and  Santa  Fe  railroad  maps.  He 
tells  of  problems  of  tying  the  maps  together, 
adjustment  of  scales,  elimination  of  much  ma- 
terial from  the  source.  He  made  some  additions 
of  landmarks  from  personal  observation.  Further, 
he  says  he  straightened  out  street  names.'  " 

And,  so,  while  academically  we,  too,  feel  that  the 
direct-observation  rule  is  fallacious,  nevertheless,  the  evi- 
dence here,  either  by  applying  or  not  applying  the  di- 
rect-observation rule,  we  submit,  conclusively  refutes 
any  criticism  leveled  at  plaintiff's  originality. 

The  County's  Duties. 
A.     The  Implied  Covenant. 

We  here  first  analyze  and  summarize  the  contract 
[Ex.  1,  in  Evidence,  R.  Tr.  p.  17,  Ex.  A  attached  to 
Complaint.  R.  5-6],  the  basic  document  in  controversy: 
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The  Parties  thereto:  Plaintiff,  copyright  and  map 
proprietor;  Defendant,  County. 

Recitals  therein: 

1.  Plaintiff  is  the  proprietor  of  a  certain  map  of 
Ventura  County,  California,  titled  "Blackburn's  Map 
of  Ventura  County,  copyrighted,  compiled  and  published 
by  O.  V.  Blackburn." 

2.  County  desires  to  obtain  a  duplicate  tracing  of 
said  map,  together  with  the  right  to  reproduce  said  map 
for  use  by  the  County  Surveyor  and  for  sale  to  the 
public. 

The  Words  of  Grant: 

Blackburn  grants  and  sells : 

1.  The  right  to  obtain  duplicate  tracings  on  linen 
from  Blackburn's  negatives. 

2.  The  right  to  reproduce  from  the  duplicate  trac- 
ings any  and  all  maps  necessary  for  County  use. 

3.  The  right  to  sell  prints  of  the  duplicate  tracings 
at  prices  determined  by  the  County. 

Conditions: 

1.  County  to  bear  expense  of  making  the  duplicate 
tracings. 

2.  The  duplicate  tracings  to  become  property  of 
the  County. 

Restrictions: 

None  whatever  on  Blackburn's  right  to  sell  repro- 
ductions of  his  map  to  the  public  in  \'entura  County 
or  elsewhere. 

This  writing,  as  shown  above,  clearly  grants  cer- 
tain definitive  rights  in  a  copyrighted  work.  The  des- 
ignation "Titled  'Blackburn's  Map  of  A'entura  County, 
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copyrighted,  compiled  and  published 
only  that  the  draftsman  of  the  contract  [an  official 
Ventura  County  employed  District  Attorney,  R.  36-37, 
Answers  to  Interrogatories  2  and  3]  contemplated  a 
copyrighted  work. 

This  is  further  borne  out  by  the  other  language  of 
the  instrument  whereby  it  specifically  grants  rights  and 
in  one  place  only  does  it  mention  full  or  any  title  in 
the  Grantee  County,  namely,  "Upon  completion  said 
duplicate  tracings  shall  be  the  property  of  County." 
(N.  B.  Only  the  right  to  duplicate  tracings  is  sold.  Had 
they  been  duplicates,  in  fact,  they  would  have  included 
Blackburn's  copyright  notices  [Exs.  2A-2H,  inc.]). 

The  consideration  ($1,900.00)  is  "for  the  rights 
herein  granted  and  sold."  Obviously  for  no  others. 

In  its  point  numbered  II  (County  Br.  p.  12,  et  seq.) 
the  County  continues  its  attempted  implication  deroga- 
tory to  the  trial  judge,  where  it  says:  "at  the  com- 
mencement of  the  trial,  and  prior  to  the  taking  of  tes- 
timony .  .  ."  The  intendment  sought,  i.e.,  that  the  trial 
judge  prejudged  the  case,  we  again  categorically  deny 
and,  we  believe,  completely  refute.  The  judge,  as  again 
we  point  out,  "at  the  commencement  of  the  trial,  and 
prior  to  the  taking  of  testimony,"  was  fully  familiar 
with  the  contract,  and  quite  obviously  had  fully  prepared 
for  the  trial  by  a  thorough  study  of  all  pre-trial  docu- 
ments, and  was  readily  conversant  with  the  results  of 
all  the  discovery  procedures  [See  R.  Tr.  p.  5,  lines  21- 
24;  p.  10,  lines  1-26]. 

It  is  true  that  the  contract  contains  no  mention  of 
copyright  notices,  per  se,  and  that  such  notices  had 
never  been  discussed.  However,  at  this  point,  the  Coun- 
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ty  now  conveniently  forgets  its  earlier  position,  stated 
at  Reporter's  Transcript,  page  12,  lines  1-5: 

"Mr.  Ashby :  We  take  the  position  that  we  made 
a  tracing  of  his  negative  and  if  our  tracings  do 
not  have  the  copyright  notice  on  it,  it  is  not  be- 
cause we  removed  it,  it  is  because  it  wasn't  on 
the  negative  or  it  was  blocked  out  by  Mr.  Black- 
burn." 

That  such  position  was  completely  erroneous  as  a  mat- 
ter of  fact,  is  borne  out  by  all  the  evidence  on  the 
subject:  see  Exhibits  2-A  to  2-1,  inclusive;  the  testi- 
mony of  Blackburn  (utterly  unanswered  and  undenied) 
at  Reporter's  Transcript,  page  19,  lines  5-8,  14-15; 
page  21,  line  23,  to  page  22,  line  8;  page  22,  lines  18- 
23;  page  24,  line  14,  to  page  36,  line  14;  completely 
refutes  the  County's  first  stated  position.  All  the  evi- 
dence establishes  the  existence  of  the  notices  on  the 
negatives. 

Who  removed  the  notices  or  so  traced  the  negatives 
on  the  linen  that  they  had  no  notices  (i.e.,  were  not 
true  duplicates)  is  really  quite  clear,  too.  The  nega- 
tives were  taken  away  by  Rice,  the  County's  man  [R. 
Tr.  p.  20,  line  24]  and  returned  by  him  a  week  or 
two  later  still  bearing  notices,  except  the  two  which  had 
been  mutilated  [R.  Tr.  p.  21,  lines  19-25;  p.  22,  lines 
1-25 ;  concerning  this  mutilation  of  two  negatives,  see 
R.  Tr.  pp.  25-29,  inc.]. 

The  notices  were  never  placed  on  the  eight  "dupli- 
cate" tracings  which  the  County  had  purchased  [R.  Tr. 
p.  99,  lines  12-14]  from  Read  &  Co. 

So  it  is  quite  obvious  that  in  the  process  at  Read 
&  Co.,  such  changes  were  made  that  the  tracings  never 
bore  any  notices.  They  were  not  duplicates. 
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Read  &  Co.  was  hired  and  paid  by  the  County  [Deft. 
Ex.  4;  R.  105,  Ex.  H,  attached  to  Answers  to  Inter- 
rogatories]. 

So  the  onus  must  lie  on  the  County  for  the  absence 
of  notices  on  the  linen  tracings  made  for  County  by 
Read  &  Co. 

This,  we  believe,  brings  us  to  the  very  heart  and  core 
of  the  liability  phase  of  this  case : 

Under  Both  the  Contracts  and  the  Lazv,  the  County 
Was  Obligated  to  Put  tJie  Notices  on  the  Copies  of 
the  Tracings  Made  by  It  Both  for  County  Use 
and  for  Sale,  and  Failnre  to  Do  so  Constituted  In- 
fringement. 

This  contention  is  based  on  the  doctrine  of  implied 
covenants  in  a  license. 

County  argues  that  Blackburn  "forfeited"  his  copy- 
right under  a  doctrine  announced  by  the  Hon.  Learned 
Hand  in  the  case  of  National  Comics  Publications  v. 
Fawcett  Publications,  191  F.  2d  594  (2  Cir.  1951). 

A  reading  of  that  decision  reveals,  first,  that  the 
facts  are  not  recited  by  Justice  Hand  (for  he  says,  p. 
597) :  "The  opinion  and  decision  of  the  district  court 
is  reported  in  93  F.Supp.  349,  and  we  shall  not  re- 
peat the  substance  of  the  controversy  which  is  there 
stated  or  the  facts  found."  and,  second,  that  the  doc- 
trine urged  was  dependent  entirely  upon  a  hypothetical 
assumption  as  to  what  might  have  been  the  terms  of  a 
contract  not  then  before  the  Court.  At  page  600,  we 
find: 

"Although  the  judge  did  not  find  the  terms  of  the 
agreement  under  which  they  were  borrowed,  we 
must  suppose  that  there  was  one;  and  at  best  '^Mc- 
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Clure'  could  have  become  no  more  than  a  licensee, 
for  it  is  not  suggested  that  'Detective'  transferred 
the  copyrights  in  them.  The  question  is  whether 
the  absence  of  the  imperfection  of  the  notices  on 
these  'strips'  'forfeited'  their  copyrights,  when  they 
were  published  in  the  'syndicated'  newspapers.  The 
answer  depends  upon  the  terms  of  the  contract  of 
borrowing.  Section  10  provides  that  the  first 
publication  on  a  'work'  with  the  'required'  notice 
secured  the  copyright;  but  it  implies  that  a  fail- 
ure to  affix  the  notice  upon  each  copy,  later  pub- 
lished 'by  authority  of  the  copyright  proprietor,' 
will  'forfeit'  it;  and  such  is  the  law.  If  'Detec- 
tive' gave  'McClure'  an  unconditional  license  to 
publish  the  'strips,'  their  publication  without  the 
'required'  notice  was  'by  authority  of  the  copyright 
proprietor',  and  had  the  same  effect  upon  the  copy- 
rights that  similar  publication  by  'Detective'  would 
have  had:  it  'forfeited'  them  unless  §21  saved  them. 
On  the  other  hand,  if  'McClure'  promised  to  affix 
the  'required'  notice  upon  the  borrowed  'strips' — 
as  it  did  upon  the  'strips'  made  under  the  contract 
— the  performance  of  that  contract  was  a  condi- 
tion upon  the  license,  for  'Detective'  certainly  did 
not  mean  to  be  remitted  only  to  the  inadequate 
remedy  of  an  action  for  damages  for  breach  of 
the  promise.  The  decision  of  the  Seventh  Circuit  in 
American  Press  Association  v.  Daily  Story  Pub- 
lishing Co.,  120  F.  766,  supports  this  interpreta- 
tion of  such  a  contract,  and  we  regard  it  as  un- 
answerable. 'Detective'  may  indeed  have  waived 
the  performance  of  such  a  promise,  if  one  was 
made,  but  the  judge  made  no  finding  on  the  mat- 
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ter,  and  we  leave  the  issue  open,  except  to  say  that 
the  exchange  of  letters  between  'Detective'  and 
'McClure'  in  August,  1940,  would  not  support  a 
finding  of  waiver." 

That  case  was  remanded  to  find  out  what  the  con- 
tract said.  Here,  the  contract  is  very  much  before  the 
Court. 

And  so,  in  this  case,  we  submit,  if  any  "forfeiture" 
occurred,  it  was  a  forfeiture  to  the  public  domain. 
This,  of  course,  must  have  been  caused  by  the  defend- 
ant's wrongfully  failing  to  put  the  notice  on  the  maps. 

There  is  no  question  but  that  Rice,  the  County  Sur- 
veyor, knew  of  the  notices  [R.  Tr.  p.  36,  line  25,  to 
p.  36,  line  1 ;  p.  66,  lines  16-32 ;  p.  67,  line  1] . 

In  Chapel  &  Co.,  Inc.  v.  Costa,  et  al.,  45  F.  Supp. 
554,  we  find: 

"It  has  been  stated  repeatedly  that  after  notice  of 
copyright  has  been  published  everyone  is  under 
the  duty  to  learn  the  facts  concerning  the  copy- 
right and  copies  at  his  peril  (citing)  and  that  the 
question  of  defendants  knowledge  of  plaintiff's 
copyright  does  not  enter  the  consideration  upon  the 
issue  of  infringement." 

Here  we  have  the  fact  that  the  contract  was  pre- 
pared by  the  County's  legal  staff  [R.  Tr.  p.  36,  line 
11,  to  p.  37,  hne  3]. 

In  this  circuit,  this  situation,  we  submit,  is  gov- 
erned by  the  doctrine  stated  in  Warner  Bros.  v.  Colum- 
bia Broadcasting,  216  F.  2d  945,  949  (9  Cir.  1954), 
which  holds: 

"The  instruments  under  which  Warner  claims 
were  prepared  by  Warner  Bros.  Corporation,  which 
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is  a  large,  experienced  moving  picture  producer. 
It  would  seem  proper,  therefore,  to  construe  the  in- 
struments under  the  assumption  that  the  claimant 
knew  what  it  wanted  and  that  in  defining  the  items 
in  the  instruments  which  it  desired  and  intended  to 
take,  it  included  all  of  the  items  it  was  contracting 

to  take.  .  .  . 

*     *     * 

"As  was  said  in  Phillip  v.  Jerome  H.  Remick  & 
Co.,  S.D.N.Y.,  Op.  No.  9,999,  1936,  'Such  doubt 
as  there  is  should  be  resolved  in  favor  of  the  com- 
poser. The  clearest  language  is  necessary  to  divest 
the  author  of  the  fruits  of  his  labor.  Such  lan- 
guage is  lacking  here.'  See,  also,  Tobani  i>.  Carl 
Fischer,  Inc.,  1942.  263  App.  Div.  503,  507,  33 
N.Y.S.2d  294,  299,  affirmed  1942,  289  N.Y.  727, 
46  N.E.2d  347." 

To  interpolate  in  a  manner  which  we  believe  per- 
fectly fits  this  case : 

It  would  seem  proper,  therefore,  that  the  lower  court 
construed  the  instrument  under  the  assumption  that  the 
County  knew  what  it  wanted,  and  that  in  defining  the 
rights  in  the  instrument  which  it  desired  and  intended 
to  take,  it  included  all  of  the  rights  which  it  was  con- 
tracting to  buy,  and  that  its  legal  staff  knew  more 
about  contracts  than  did  Blackburn. 

Since  only  "duplicates"  were  to  become  subjects  of  the 
County's  usage,  these,  to  give  the  word  its  ordinary 
meaning,  clearly  must  have  contained  Blackburn's  No- 
tice of  Copyright  if  the  originals  did.  No  right  was 
granted  to  use  or  sell  ought  but  a  duplicate. 
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Thus,  when  County  commenced  publishing,  using  and 
selling  maps  without  the  notice,  it  clearly  exercised 
rights  not  granted  and  to  which  it  was  not  entitled, 
and  thus  infringed  the  copyright. 

The  Supreme  Court,  in  Manners  v.  Morosco,  252  U.S. 
317,  327,  64  L.  Ed.  590,  594,  says: 

As  was  said  by  Judge  Hough  in  a  similar  case: 
"There  is  implied  a  negative  covenant  on  the  part 
of  the  .  .  .  [grantor]  not  to  use  the  ungranted 
portion  of  the  copyright  estate  to  the  detriment,  if 
not  destruction,  of  the  licensee's  estate.  Admitted- 
ly if  Harper  Brothers  (or  Klaw  and  Erlanger,  for 
the  matter  of  that)  permitted  photo  plays  of  Ben- 
Hur  to  infest  the  country,  the  market  for  the  spoken 
play  would  be  greatly  impaired,  if  not  destroyed.' 
Harper  Bros.  v.  Klazv,  232  Fed.  609,  613." 

See  also : 

Kirk  La  Shelle  v.  Paul  Armstrong,  263   N.Y. 

79,  188  N.E.  163; 
Uproar,  etc.,  v.  N.B.C.,  81  F.  2d  373,  377. 

By  such  selling  and  using  without  notice,  the  County 
has  violated  that  negative  covenant. 

The  intention  of  the  infringer  is  immaterial  if  the 
infringement  appears  and  the  lack  of  intent  does  not 
excuse  liability. 

Metro.  V.  Webster,  117  F.  Supp.  224,  231 ; 
Tackvig  v.  Bruce,  181  F.  2d  664,  666; 
DeCosta  v.  Burn,  146  F.2d  408,  411 ; 
Advertisers  Exchange  v.  Hinklcy,  101  F.  Supp. 
801;   Affirmed    199   F.   2d   313;   Cert.   Den. 
344  U.S.  921,  73  S.  Ct.  388,  97  L.  Ed.  710. 
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Implied  covenants  of  good  faith  have  been  sustained 
as  to  grantors  in  many  cases. 

Kirk  LaShclle  Co.  v.  Paul  Armstrong,  263  N.Y. 

79,  188  N.E.  163; 
Uproar  Co.  v.  N.B.C.,  81  F.  2d  373. 
These  hold 

"that  in  every  contract  there  is  an  implied  cove- 
nant that  neither  party  shall  do  anything  which  will 
have  the  effect  of  destroying  or  injuring  the  right 
of  the  other  party  to  receive  the  fruits  of  the  con- 
tract, which  means  that  in  every  contract  there  ex- 
ists an  implied  covenant  of  good  faith  and  fair 
dealing  (citing  Kirk  LaShclle,  above).  See,  too. 
Manners  v.  Morosco,  252  U.S.  317,  40  S.  Ct.  335, 
64  L.  Ed.  590." 

As  to  grantees  also,  such  implied  covenants  have 
been  enforced : 

McCord  V.  Broadcast  Music,  Inc.,  89  N.Y.S.  2d 

727; 
Underhill  v.  Schcnck,  238  N.Y.  7,  143  N.E.  773 : 
In  re  JJ'atterson.  Berlin  &■  Snyder,  48  F.  2d  704 

(2Cir.  1931); 
Arnold  Prod.  z'.  Favorite  Film,  2^8  F.  2d  540 
(2  Cir.  1962). 

Whenever  the  Grantor  reserves  any  rights  in  the 
work,  [and]  there  is  absent  a  clearly  expressed  in- 
tent to  the  contrary  (Metro  Associated  Serzn'ces,  Inc. 
V.  Webster  City  Graphs,  Inc.,  117  F.  Supp.  224), 
[there  is]  an  implied  covenant  by  the  Grantee  that  he 
will  in  the  course  of  exercising  his  rights  under  the 
grant    protect    the    rights    reserved    to    the    grantor    bv 
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taking  whatever   steps   are   necessary   to   preserve   the 
copyright  in  the  work. 

April  Productions,   Inc.,   v.    G.   Schirmer,   Inc., 
308  N.Y.  366,  126  N.E.  2d  283 ; 

See  Johnston  v.  20th  Century  Fox,  82  Cal.  App.  2d 
796,  187  P.  2d  474,  where  it  is  said: 

"Appellant  was  perfectly  willing  to  take  the  ex- 
clusive use  of  the  title  without  any  express  obliga- 
tion on  the  part  of  respondents  to  refrain  from 
letting  the  book  fall  into  the  public  domain,  as  by 
publishing  it  without  the  statutory  notice  of  copy- 
right, or  by  assigning  the  copyright  to  a  bona  fide 
purchaser  for  value.  Appellant  bargained  for  use 
of  the  title  only,  with  the  exclusive  right  to  use  it 
as  the  title  of  motion  pictures,  stage  performances, 
radio  broadcasts,  television  broadcasts,  and  any  use 
whatever  throughout  the  world,  except  the  right  in 
respondents  to  continue  to  use  it  in  connection  with 
the  publication  of  the  book  for  so  long  as  such 
rights  existed  under  the  law.  Appellant  got  just 
what  it  bargained  for.  It  cannot  complain  because 
it  did  not  get  more." 

Another  case  supporting  the  implied  covenant  doc- 
tine  is : 

Capitol  Records,  Inc.  v.  Mercury  Records  Corp.,  221 
F.  2d  657  (2  Cir.  1955)  which  holds  that  under  New 
York  law,  the  owner  of  a  literary  property  may,  by  a 
negative  covenant,  subject  the  use  of  literary  property 
to  restrictions  in  the  hands  of  a  remote  assignee.  We 
cite  this  merely  to  illustrate  how  far  the  courts  have 
gone  to  protect  the  proprietor  of  a  copyrightable  work. 
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We,  therefore,  urge  that  the  trial  judge  did  not  en 
in  sustaining  the  implied  covenant. 

B.     The  County's  Legal  Obligation, 

The  statute  (17  U.S.C.A.  §10)  is  correctly  quotcfl 
by  the  County  (County  Br.  p.  17)  and,  we  submit, 
means  just  what  it  says : 

".  .  .  and  such  notice  shall  be  affixed  to  each 
copy  thereof  published  of  offered  for  sale  ...  by 
authority  of  the  copyright  proprietor  .  .  ." 

And,  if  not  so  affixed,  the  copyright  value  is  de- 
stroyed. 

Mifflin  V.  Dutton,  190  U.S.  265,  23  S.  Ct.  771, 
47  L.  Ed.  1043. 

That  has  been  the  consequence  of  the  defendant's 
conduct  here.  The  County,  by  its  argument  on  this 
question,  is  failing  to  see  the  woods  because  of  the  trees 
(County  Br.  p.  17).  If  a  copyright  be  destroyed,  it  is 
no  longer  secured.  Hence,  it  is  a  mandatory  duty  im- 
posed by  §10  upon  the  County  (which  published  and 
sold  under  the  authority  of  Blackburn)  to  affix  the 
notice  in  order  to  secure  Blackburn's  copyright. 

The  quotation  from  Justice  Hand's  decision  in  the 
National  Cannes  case  (191  F.  2d  594)  is  not,  we  submit, 
properly  amenable  to  the  interpretation  sought  to  be  in- 
voked by  the  County.  That  case  is  obviously  the  only 
one  where  any  concept  of  "exacting"  a  promise  to  af- 
fix is  mentioned,  and  since  there,  the  contract  under  the 
court's  scrutiny  was  completely  hypothetical,  we  submit 
that  this  case  is,  as  the  lower  court  held,  governed  by 
the  other  doctrines  which  we  have  endeavored  to  point 
out. 
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Dejonge  &  Co.  v.  Breukcr  &  Kessler  Co.,  235  U.S. 
33,  35  S.  Ct.  6,  59  L.  Ed.  113,  is  authority  (contrary 
to  the  County's  assertion)  that  "every  reprockiction  of 
a   copyrighted   work   must   bear   the   statutory   notice." 

In  Dewa/rd  &  Rich  v.  Bristol  Savings  &  Loan  Corp., 
120  F.  2d  537,  the  Court  in  upholding  the  statutory 
duty  to  affix  notices  says : 

"We  know  of  no  decision  contrary  to  this  hold- 
ing, nor  does  the  fact  that  the  defendant  first  se- 
cured the  copyrighted  book  'A'  through  a  contract 
paying  the  plaintiff  for  the  use,  change  the  rule. 
Thompson  v.  Hubbard,  131  U.S.  123,  9  S.  Ct. 
710,  33  L.Ed.  76." 

The  Thompson  case  is  clear  authority  that : 

"It  is  not  enough  that  Thompson,  while  he  owned 
the  copyright,  gave  the  required  notice  in  the 
copies  of  every  edition  he  published,  while  it  was 
his  copyright.  The  inhibition  of  the  statute  ex- 
tended to  and  operated  upon  Hubbard  while  he 
owned  the  copyright,  in  respect  to  the  copies  of 
every  edition  which  he  published,  and  for  his  fail- 
ure he  is  debarred  from  maintaining  his  action." 

From  all  of  the  foregoing,  we  respectfully  submit  that 
the  County,  both  under  the  implied  covenant  and  under 
the  statute  had  the  positive  duty  to  affix  the  copy- 
right notices  upon  its  "duplicate"  linen  tracings  and 
all  later  copies,  and,  that  having  failed  to  do  so,  it  is 
liable  for  the  resulting  damages. 
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The  Damages. 

County  questions  the  evidence  as  to  the  proximal' 
cause  of  the  loss  in  value  of  the  copyright,  so  we  here 
quote  the  Record  verbatim   [R.  Tr.  p.  82,  et  seq.]  : 

[Mr.  Maury]  "Q.  All  right.  What  would  the 
effect  of  those  assumed  facts  be  upon  the  value  of 
the  copyright  ? 

[Mr.  Renie]  "A.  Well,  were  I  publishing  the 
map  without  a  copyright  notice  it  returns  it  to  the 
public  domain,  it  completely  wipes  out  his  copyright 
and  ownership  and  value.  Whenever  a  copyrighted 
map  is  sold  or  distributed,  or  part  of  it,  without 
a  copyright  notice  on  it,  it  becomes  public  property 
and  any  big  firm  can  send  it  down  to  their  copy 
department  and  make  all  the  copies  they  want  for 
nothing  without  any  danger  of  infringement. 

Q.  Then  it  is  your  opinion  that  the  copyright 
had  no  value  at  all  after  all  this  happened,  if  it  did? 
A.  Not  a  bit  of  value.  Otherwise,  if  he  put  the 
copyright  on,  by  selling  the  map  the  County  would 
then  have  it  on,  the  customer  would  see  the  copy- 
right notice  and  the  name  on  there,  and  buy  copies 
from  Mr.  Blackburn.  That  is  the  way  I  have  al- 
ways figured  too.  I  have  sold  tracings  to  Los 
Angeles  County  under  the  same  conditions." 

Mr.  Blackburn  stated   [R.  Tr.  73,  Hues  21-25]  : 

"O.  Don't  you  believe  that  the  value  of  your 
copyright  would  be  more  if  there  had  not  been  sold 
by  you  the  right  to  reproduce  the  map  itself  and 
sell  it  to  other  persons?  A.  By  leaving  the  copy- 
right sign  off  it  decreased  the  value  of  course. 
It  isn't  worth  anvthing  now." 
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We  do  not  urge  an  intended  misquotation  of  the  rec- 
ord by  our  opponents;  their  ardency  for  their  cause  is 
admirable. 

The  statute  on  damages  is  17  U.S.C.  101,  and  in 
part  reads : 

"§101.  Infringement 

If  any  person  shall  infringe  the  copyright  in 
any  work  protected  under  the  copyright  laws  of 
the  United  States  such  person  shall  be  liable : 

(b)  Damages  and  profits;  amount;  other  reme- 
dies— To  pay  to  the  copyright  proprietor  such 
damages  as  the  copyright  proprietor  may  have 
suffered  due  to  the  infringement,  as  well  as  all  the 
profits  .  .  ." 

Thus,  two  elements  are  readily  apparent  which  may 
be  the  elements  of  damages:  (1)  the  actual  damages 
"as  well  as  (2)  all  the  profits  .  .  ." 

The  subject  of  damages  was  thoroughly  discussed  in 
Uiiiversal  Pictures  Co.  v.  Harold  Lloyd  Corp.,  162  F. 
2d  354  (9  Cir.  1947)  by  this  Court: 

".  .  .  In  the  instant  case  Bruckman  received  no 
profits,  but  this  does  not  relieve  him  from  liabili- 
ty for  the  damages  sustained  by  the  appellee  for  his 
deliberate  misappropriation  of  the  appellee's  proper- 
ty as  a  writer  and  director.  The  case  of  Washing- 
tonian  Publishing  Co.  v.  Pearson,  78  U.S.App. 
D.  C.  287.  140  F2d  465,  relied  upon  by  Bruck- 
man to  the  effect  that  authors  are  not  liable  for 
profits  which  other  infringers  derive  from  the  in- 
fringement, discusses  profits  only.  There  is  no  mer- 
it  in   the   contention   that    Bruckman   is    not    con- 
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nected  or  in  any  way  responsible  for  the  infringe- 
ments, i.e.,  the  pubHc  showing  of  the  alleged  in- 
fringing film.  He  presents  no  authority  to  sup- 
port his  view  that  he  is  not  liable  for  damages  as 
a  contributory  infringer. 

"Appellant — Universal  presents  several  points  in 
opposition  to  the  court's  award  of  damages :  ( 1 ) 
The  assessment  of  $40,000  is  based  on  speculation 
and  conjecture  rather  than  facts;  (2)  the  testi- 
mony of  the  appellee's  president,  Mr.  Harold  Lloyd, 
and  two  alleged  experts  of  what  the  profits  would 
be  on  the  re-issue  or  re-make  of  the  plaintiff's 
motion  picture  cannot  support  the  court's  award 
of  damages;  (3)  there  can  be  no  recovery  of  prof- 
its of  a  new  and  untried  venture,  there  being  no 
provable  data  of  past  business  to  use  as  a  basis 
for  anticipated  profits;  (4)  there  is  no  evidence 
of  any  market  value  on  the  re-issue  and  re-make 
rights;  (5)  statutory  damages  may  not  be  awarded 
where  actual  damages  or  profits  are  shown;  (6) 
damages  should  not  exceed  $5,000  where  there  is 
no  knowledge  of  infringement.  Appellant-Bruckman 
alleges  that  no  damage  is  proved  since  there  was 
no  data  to  prove  damage  and  the  damages  awarded 
were  based  on  conjecture. 

"The  court  found  'That  by  reason  of  said  in- 
fringement by  defendants  and  each  of  them  upon 
plaintiff's  copyright,  the  Court  finds  that  plain- 
tiff has  been  damaged  by  defendants  and  each  of 
them  in  the  sum  of  $40,000.00  .  .  . 
*     *     *     * 
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"The  Court  further  finds  that  plaintiff's  rights 
to  reissue  and  remake  said  motion  picture  photoplay 
entitled  'Movie  Crazy'  were  substantially  damaged 
and  impaired  by  reason  of  said  infringing  acts  of 
defendants  but  that  the  extent  to  which  said  rights 
were  impaired  and  damaged  did  not  and  does  not 
exceed  the  sum  of  $40,000.00. 
*     *     *     * 

"The  authorities  support  the  doctrine  that  un- 
certainty as  to  the  amount  and  extent  of  damage 
will  not  deprive  the  appellee  of  his  recovery.  In 
Sinclair  Refining  Co.  v.  Jenkins  Petroleum  Proc- 
ess Co.,  289  U.S.  689,  697,  53  S.Ct.  736,  739, 
77  L.Ed.  1449,  88  A.L.R.  496,  the  court  discusses 
a  patent  infringement  in  which  it  says,  in  part,  'A 
patent  is  a  thing  unique.  There  can  be  no  contem- 
poraneous sales  to  express  the  market  value  of  an 
invention  that  derives  from  its  novelty  its  patent- 
able quality.  .  .  .  But  the  absence  of  market  value 
does  not  mean  that  the  offender  shall  go  quit  of 
liability  altogether.  The  law  will  make  the  best 
appraisal  that  it  can,  summoning  to  its  service 
whatever  aids  it  can  command.  .  .  .  [Cases  cited.] 
At  times  the  only  evidence  available  may  be  that 
supplied  by  testimony  of  experts  as  to  the  state  of 
the  art,  the  character  of  the  improvement,  and  the 
probable  increase  of  efficiency  or  saving  of  ex- 
pense.' At  page  699  of  289  U.S.  at  page  39  of 
53  S.Ct.  'Value  for  exchange  is  not  the  only  value 
known  to  the  law  of  damages.  There  are  times 
when  heed  must  be  given  to  value  for  use.  if  repara- 
tion is  to  be  adequate.  '.  .  .  the  market  test  fail- 
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ing,  there  must  be  reference  to  the  values  inherent 
in  the  thing  itself,  whether  for  use  or  for  ex- 
change.' 


"See  Bigelow  v.  RKO  Radio  Pictures,  Inc.,  327 
U.S.  251,  66  S.Ct.  574,  580,  90  L.Ed.  652,  in 
which  it  is  said :  'The  most  elementary  conceptions 
of  justice  and  public  policy  require  that  the  wrong- 
doer shall  bear  the  risk  of  the  uncertainty  which 
his  own  wrong  has  created.  .  .  . 

"  'The  constant  tendency  of  the  courts  is  to  find 

some  way  in  which  damages  can  be  awarded  where 

a  wrong  has  been  done.  Difficulty  of  ascertainment 

is  no  longer  confused  with  right  of  recovery'  for 

a  proven  invasion  of  the  plaintiff's  rights.   [Cases 

cited.] 

*.     *     *     * 

"We  are  of  the  opinion  that  there  is  substantial 
evidence  in  the  case  to  show  that  property  rights 
and  present  existing  intrinsic  property  values  have 
been  impaired  or  destroyed.  The  testimony  of  the 
expert  witnesses  clearly  establishes  that  the  pic- 
ture's value  has  been  lessened  by  the  appropriation 
of  an  important  sequence  by  the  appellants,  and 
it  is  common  knowledge  that  the  repeated  use  of 
comedy  detracts  from  its  force  as  amusement.  The 
appellants  object  to  the  admission  of  expert  testi- 
mony to  show  the  value  of  the  plaintiff's  (ap- 
pellee's) property  and  yet  at  the  same  time  make 
use  of  alleged  experts  to  sustain  their  position  that 
the  motion  picture  belonging  to  appellee  had   no 
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value.  Lloyd,  president  of  the  appellee  corporation, 
as  well  as  appellee's  other  witnessse,  were  found 
qualified  to  render  testimony  as  to  the  value  of  ap- 
pellee's motion  picture  before  and  after  the  mis- 
appropriation of  the  sequence  in  question." 

In  Paramorc  v.  Mack  Scnnett,  9  F.  2d  66  (D.C.S.D. 
Cal,  1925)  the  late  Judge  James  found  damages  to 
be  "found  entirely  by  fixing  a  sale  value  on  the  scena- 
rio." (p.  68.) 

In  the  District  Court  decision  of  Ssekely  v.  Eagle 
Lion  Films,  140  F.  Supp.  843,  849,  it  is  said: 

"The  law  is  clear  that  where  a  person  is  entitled 
to  a  judgment  for  the  destruction  of  a  legally  pro- 
tected interest  in  property,  damages  include  'the  ex- 
change value  of  the  subject  matter  or  the  plaintiff's 
interest  therein  at  the  time  and  place  of  the  con- 
version or  destruction,  or  a  different  value  where 
that  is  necessary  to  give  just  compensation,'  Re- 
statement of  the  Law,  Torts  §927. 

"The  word  'value'  when  used  in  the  Restatement 
may  mean  either  market  value,  or  'value  to  the 
owner.'  (p.  849)" 

In  the  Appellate  Court's  decision  in  that  case  {Sseke- 
ly  V.  Eagle  Lion  Films,  242  F.  2d  266)  affirming  the 
District  Court,  the  Court  holds  (p.  269)  : 

"This  is  not  a  case  where  there  was  no  market 
for  plaintiff's  property.  Geiger,  even  if  financially 
embarrassed,  had  a  property  salable  in  conjunction 
with  plaintiff's.  The  two  together  had  a  substan- 
tial value,  as  proved  by  the  terms  of  acquisition  of 
the  territorial  rights  by  Eagle  Lion.  Until  Eagle 
Lion  distributed  the   film,  plaintiff's   rights  were 
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part  of  a  salable  bundle.  When  Eagle  Lion  dis- 
tributed the  film,  in  violation  of  plaintiff's  rights, 
the  market  ended.  The  legal  injury  is  certain.  We 
should  not  allow  difficulty  in  ascertaining  precisely 
the  value  of  the  right  destroyed,  which  difficulty 
arises  largely  from  the  destruction,  to  enable  the  in- 
fringer to  escape  without  compensating  the  owner 
of  the  right." 

Blackburn  had  spent  some  $7,500.00  in  creating  the 
maps  [R.  Tr.  p.  50,  line  8]  ;  and  in  his  opinion,  the 
reasonable  value  of  the  copyright  as  distinguished  from 
the  map — an  entirely  separate  commodity — [17  U.S.C. 
§27]  was  about  $15,000.00  in  1956. 

Jack  Renie,  the  fully  qualified  successful  expert  of 
nearly  fifty  years'  experience  in  the  cartographic  field, 
and  the  owner  of  the  largest  map  store  in  the  United 
States,  gave  his  considered  opinion  [and  he  knew  the 
maps  under  discussion — R.  Tr.  p.  77,  line  22]  that 
Blackburn's  copyright  had  a  value  in  July,  1956,  of 
"between  $15,000.00  to  $20,000.00."  [R.  Tr.  p.  79, 
lines  19-20]  and  that  this  was  destroyed  by  the  facts 
narrated  and  assumed  by  him  from  the  hypothetical 
question  put  [R.  Tr.  pp.  80-83]. 

The  Court  gave  due  credit  to  the  defendant  for  the 
$1,900.00  paid  by  it  for  the  rights  granted  by  the  con- 
tract [R.  Tr.  p.  Ill,  lines  21-22]  with  the  resultant 
judgment. 

The  County's  argument  (County  Br.  pp.  26,  et 
seq.)  and  particularly  its  argument  that  other  causes 
for  the  destruction  of  Blackburn's  copyright's  value 
are  effectively  in  the  record,  is  simply  an  argument  that 
the  trial  court  should  be  reversed  as  to  a  finding  of 
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fact.  This,  we  believe,  would  be  a  practice  contrary  to 
established  appellate  principles,  given  substantial  evidence 
to  support  the  finding. 

Fidelity  &  Casualty  of  N.  Y.  v.  Griner  (9  Cir.), 

44  F.  2d  706; 
Bogan  v.  Hynes   (9  Cir.),  65  F.  2d  524,  cer. 

den.  290  U.S.  690; 
Palmer  v.  Aeolian  Co.,  46  F.  2d  746,  cer.  den. 
283  U.S.  851. 

And  even  if  this  were  not  so,  the  County,  actually, 
had  no  right,  either,  to  alter  Blackburn's  map.  It  only 
had  the  right  "to  reproduce  and  sell  duplicates" — Ex- 
hibit 1. 

Any  deviation  was  beyond  the  scope  of  the  rights 
granted  by  the  contract,  so  here,  the  County  is  simply 
trying  to  take  advantage  of  its  own  further  wrong. 

In  closing,  we  quote  from  the  California  Supreme 
Court's  decision  (which  cites  with  full  recognition  as  the 
law  the  Universal  v.  Harold  Lloyd,  supra,  decision) 
in  the  case  of  Golding  v.  R.K.O.  Pictures,  Inc.,  35 
Cal.  2d  690  (221  P.  2d  95),  at  pages  700-701  of 
the  California  Reports: 

"In  support  of  the  appellants'  contention  that 
there  is  not  sufficient  evidence  of  the  value  of  the 
damages  sustained  by  the  authors  of  the  play,  it  is 
argued  that  all  of  the  evidence  concerning  the  value 
of  the  motion  picture  rights  is  found  in  the  tes- 
timony of  the  respondents,  no  person  with  expe- 
rience in  the  determination  of  the  value  of  such 
property  being  called  to  testify  on  their  behalf.  But 
the  testimony  of  Faulkner,  who  stated  his  opinion 
in  regard  to  the  value  of  the  play,  was  not  neces- 
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sary  as  an  expert  for  both  he  and  his  coauthor 
testified  as  owners  of  the  property.  Each  of  them 
told  the  jury  that  the  value  of  the  play  before 
the  infringement  was  between  $25,000  and  $50,000 
and  that  it  had  no  value  after  the  production  and 
distribution  of  the  picture.  It  is  a  well  recognized 
rule  that  the  owner  of  property  is  competent  to 
testify  as  to  its  worth.  (10  Cal.  Jur.  1023.)  'Liter- 
ary property  is  not  distinguished  from  other  per- 
sonal property  and  is  subject  to  the  same  rules 
and  is  likewise  protected.  Palmer  v.  DeWitt,  47 
N.Y.  532,  538;  7  Am.Rep.  480.  California  has  held 
that  plaintiffs  may  testify  to  the  value  of  an  un- 
published manuscript  prior  to  misappropriation  in 
Barsha  v.  Metro-Goldwyn-Mayer,  32  CA2d  556, 
90  P2d  371.'  (Universal  Pictures  Co.  v.  Harold 
Lloyd  Corp.,  167  F2d  354.)  The  testimony  of  the 
appellants'  experts  that  the  play  contained  no  ma- 
terial of  value  for  motion  picture  purposes  merely 
created  a  conflict  in  the  evidence." 

It  is  submitted  that  the  judgment  should  be  affirmed, 
and  that,  under  17  U.S.C.  §116,  and  Marks  Music  Corp. 
V.  Continental  Record  Co.,  222  F.  2d  488,  in  its  discre- 
tion, this  Court  should  award  attorney's  fees  for  de- 
fense of  this  appeal;  and  that  $2000.00  (approximately 
15  percent  of  the  judgment),  would  be  a  reasonable 
award. 

Respectfully  submitted, 

George  R.  Maury, 
Attorney  for  Appellee. 
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Certificate. 

I  certify  that  in  connection  with  the  preparation  of 
this  Brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that  in  my  opinion  the  foregoing  Brief  is  in  full 
compliance  with  those  Rules. 

George  R.  Maury 


No.  20275 

IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


COUNTY  OF  VENTURA 

APPELLANT , 

V. 

0.  V.  BLACKBURN 

APPELLEE 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
SOUTHERN  DISTRICT  OF  CALIFORNIA,  CENTRAL  DIVISION 


BRIEF  FOR  APPELLANT 


FT  T  T  "n   WOODRUFF  J.  DEEM 
L  Ls  £a  U  District  Attorney 

SFP  9  4.  IPRc;     HERBERT  L.  ASHBY 

our  ct   I3D0         Assistant  District  Attorney 

hRAlMK  H.  SCHMID^  CLERK  KARL  H.  BERTELSEN 

Deputy  District  Attorney 


County  of  Ventura 
Courthouse 
Ventura,  California 


No.  2027i> 

IN  THE  Ul-JITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


ON  - 


COUOTY  OF  VENTURA 

APPELLANT , 

V. 

0.  V.  BLACKBURN 

APPELLEE 


BRIEF  FOR  APPELLANT 


WOODRUFF  J.  DEEM 

District  Attorney 

HERBERT  L.  ASHBY 

Assistant  District  Attorney 

KARL  H.  BERTELSEN 

Deputy  District  Attorney 


County  of  Ventura 
Courthouse 
Ventura,  California 


INDEX 


JURISDICTIONAL  STATEMENT 

STATEMENT  OF  THE  CASE 

SPECIFICATION  OF  ERRORS 

QUESTIONS  PRESENTED 

SUMMARY  OF  ARGUMENT 

I  BLACKBURN'S  MAP  OF  VENTURA  COUNTY  DOES 
NOT  CONTAIN  SUFFICIENT  ORIGINAL  AND 
CREATIVE  WORK  TO  BE  COPYRIGHTABLE  UNDER 
THE  LAW  OF  THE  UNITED  STATES. 

II  THE  REPRODUCTION  AND  SALE  OF  COPIES  OF 
THE  MAP  WITHOUT  COPYRIGHT  NOTICES  DID 
NOT  CONSTITUTE  AN  INFRINGEMENT  OF  THE 
COPYRIGHT  BY  THE  COUNTY  BECAUSE  THE 
COUNTY  WAS  NOT  OBLIGATED  UNDER  EITHER 
THE  CONTRACT  WITH  BLACKBURN  OR  COPY- 
RIGHT LAW  TO  AFFIX  COPYRIGHT  NOTICES 
TO  EACH  COPY. 

A.   The  Court  Erroneously  Assumed  That 
the  County  Was  Obligated  to  Affix 
the  Copyright  Notices  Unless  Black- 
burn Expressly  Waived  His  Copyright 


or  Unless  There  Was  Very  Strong 
Evidence  That  He  Intended  'to  Destroy 
It. 

B.  The  Copyright  Act  Does  Not  Impose 
Upon  the  County  the  Duty  or 
Obligation  to  Affix  Copyright 
Notices  to  Each  Copy  of  the  Map 
Reproduced  by  the  County. 

C.  The  Agreement  Between  Blackburn 
and  the  County  Under  Which  the 
County  Reproduced  Copies  of  the 
Map  Does  Not  Impose  Upon  the  County 
the  Duty  or  Obligation  to  Affix  a 
Notice  of  Blackburn's  Copyright  to 
Each  Copy. 


-1- 


ra^e 

1.   The  agreement  is  absolutely 
silent  as  to  any  duty  or  ob- 
.  ligation  to  affix  copyright 
notices  to  each  copy  of  the  map. 

19 

2,   A  promise  to  affix  copyright 
notices  will  not  be  implied 
against  the  County  so  as  to  make 
the  County  liable  for  damages 
for  infringement  of  copyright. 

21 

Ill  THE  DISTRICT  COURT  AWARDED  EXCESSIVE 

DAl^GES  BY  FAILING  TO  PROPERLY  DETERMINE 
THE  AMOUNT  OF  THE  DAMAGE  WHICH  WAS 
CAUSED  BY  THE  FAILURE  OF  THE  COUNTY  TO 
AFFIX  COPYRIGHT  NOTICES. 

26 

A. 

The  Primary  Cause  of  the  Loss  in 
Value  of  the  Copyright  Was  the 
Fact  that  Blackburn  on  July  17, 
1956,  Sold  to  the  County  the  Right 
to  Reproduce  and  Sell  Copies  of 
the  Map  to  the  Public  Without  any 
Restrictions  as  to  the  Prices  to 
be  Charged,  the  Payment  of  Periodic 
Royalties,  the  Geographic  Territory, 
or  the  Duration  of  the  Rights. 

29 

B. 

The  Value  of  the  Copyright  was 
Greatly  Decreased  by  the  Fact  that 
the  Copies  of  the  Map  Sold  by  the 
County  Under  the  Agreement  of 
July  17,  1956,  Were  Current  and 
Up  to  Date  Whereas  the  Copies  Sold 
by  Blackburn  Were  Not  Up  to  Date. 

32 

C. 

The  District  Court  Should  Have 
Awarded  the  Statutory  Damages  in 
Lieu  of  Actual  Damages  Because 
There  Was  no  Evidence  of  the  Amount 
of  Actual  Damage  Which  Was  Caused 
by  Any  Infringement  of  the  County. 

33 

CONCLUSION 

37 

AGREEMENT  BETWEEN  BLACKBURN  AND  COUNTY 

App.  A 

TABLE  OF  EXHIBITS 

App.  B 

TABLE  OF  CITATIONS 


CASES 


PAGES 


7, 

11 

24 

7, 

10 

10 

Amsterdam  v.  Triangle  Publications, 
189  F.2d  104  (3rd  Cir.  1951) 

April  Productions  v.  G.  Schirmer,  Inc., 

308  N.Y.  366,  126  N.E.  2d  283 
(N.Y.Ct.App.  1955) 

Axelbank  v.  Rony, 

277  F.2d  314  (9th  Cir.  1960) 

Christianson  v.  West  Pub.  Co., 
149  F.2d  202  (9th  Cir.  1945) 

Consumers  Union  of  the  United  States  26 

V.  Hobart  Mfg.  Co.,  189  F.  Supp.  275 
(SONY  1960) 

Johnston  v.  20th  Century-Fox  Film  Corp. ,         23 
82  Cal.App.2d  796,  187  P. 2d  474  (1947) 

Kirke  La  Shelle  Co.  v.  Paul  Armstrong  Co.,        22 
263  N.Y.  79,  188  N.E.  163 
(N.Y.Ct.App.  1933) 

Manners  v.  Morosco,  22 

252  U.S.  317,  40  S.Ct.  335, 
64  L.Ed.  590  (1920) 

National  Comics  Publications  v.  Fawcett  7,  15,  17, 

Publications,  191  F.2d  594  (2nd  Cir.  19,  21,  25 

1951) 

Orgel  V.  Clark  Boardman  Co.,  Ltd.,  27 

301  F.2d  119  (2d  Cir.  1962) 

Public  Affairs  Associates,  Inc.,  v.  16 

Rickover,  284  F.2d  262  (D.C.  Cir.  1960) 

Sheldon  v.  Metro-Goldwyn  Pictures  Corp.  ,         27 

309  U.S.  390,  60  S.Ct.  681, 
84  L.Ed.  825  (1940) 

Uproar  Co.  v.  National  Broadcasting  Co.,         23 
81  F.2d  373  (1st  Cir.  1936) 

-iii- 


I 

|2 

'  3 

I 

I 

i  ^ 
5 

6 

7 

'  8 

1 

I  ^ 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 


TABLE  OF  CITATIONS  (Continued) 

PAGES 


STATUTES 


17  U.S.C.  1  2,  29 

17  U.S.C.  10  17 

17  U.S.C.  101  2,  8,  26,  27 


-iv- 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


No.  20275 
COUNTY  OF  VENTURA,  APPELLANT 

V. 

0.  V.  BLACKBURN,  APPELLEE 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
SOUTHERN  DISTRICT  OF  CALIFORNIA,  CENTRAL  DIVISION 


BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 
This  is  an  appeal  from  a  final  judgment  entered  on 
May  17,  1965,  by  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division,  awarding 
0.  V.  Blackburn  thirteen  thousand  one  hundred  dollars  ($13,10( 
damages  from  the  County  of  Ventura  for  the  infringement  of  a 
copyright  in  a  map  (R,  168-169).   The  underlying  action  was 
brought  by  0.  V.  Blackburn  to  recover  damages  and  to  obtain 
an  injunction  for  copyright  infringement.  The  District  Court 
jurisdiction  was  invoked  under  28  U.S.C.  1338  and  17  U.S.C. 
101  (R.  2,  142,  160).   The  District  Court  held  that  0.  V. 
Blackburn  had  a  copyright  in  the  map  under  the  laws  of  the 
United  States  and  that  the  County  of  Ventura  had  infringed 
that  copyright  by  failing  to  affix  a  notice  of  Blackburn's 
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copyright  to  copies  of  the  map  reproduced  by  the  County  under 
an  agreement  v/ith  Blackburn.  (R.  164-165).   Injunctive  relief 
was  denied  (R.  166)  .  A  final  judgment  awarding  damages  to 
Blackburn  was  entered  on  May  17,  1965  (R.  168),   The  County 
of  Ventura  on  June  11,  1965,  filed  a  timely  notice  of  appeal 
under  28  U.S.C.  2107  and  23  U.S.C.  1291  (R.  170).  This 
Court's  jurisdiction  accordingly  rests  upon  28  U.S.C.  1291. 

STATEMENT  OF  THE  CASE 

This  is  a  suit  brought  "oy   0.  V.  Blackburn  to  obtain 
an  injunction  and  to  recover  damages  for  the  infringement  of 
a  copyright  in  a  map  under  section  101  of  the  Copyright  Act. 
17  U.S.C.  101. 

0.  V.  Blackburn  at  some  time  prior  to  1954  compiled 
and  drafted  a  map  of  the  southern  part  of  the  territory  of 
Ventura  County,  California.  All  of  the  information  depicted 
on  the  map  was  taken  from  public  records  and  governmental 
sources- (R.  144-145).   In  1954  Blackburn  published  copies  of 
18  the  map  with  copyright  notices  affixed  and  thereby  claimed 
protection  of  the   Copyright  Act.   17  U.S.C.  1,  et  seq. 

On  July  17,  1956,  Blackburn  and  the  County  of  Ven- 
tura entered  into  a  written  agreement  under  which  Blackburn 

22  I  sold  to  the  County  of  Ventura  for  the  sum  of  one  thousand 

23  I  nine  hundred  dollars  ($1,900)  the  right  to  reproduce  copies 

24  I  of  the  map  for  its  own  use  and  for  sale  to  the  public  at  any 

25  price  determined  by  the  County  (R.  5-6;  P. Ex.  1;  set  out  in 

26  j  full  in  appendix  of  this  brief) .  Blackburn  reserved  the  right 

i 
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to  continue  to  reproduce  the  map  himself  for  sale.   The  agree- 
ment contained  no  provision  for  the  payment  of  royalties  of 
any  kind  to  Blackburn  on  sales  by  the  County  or  for  the  affix- 
ing of  copyright  notices  on  maps  sold.  The  agreement  was  ne- 
gotiated with  Blackburn  by  the  County  Surveyor  (R.  62;  D.Ex. 
B;  R.Tr.  71)  and  was  drafted  by  the  office  of  the  Ventura 
County  District  Attorney  (R.  143).  All  persons  who  partici- 
pated in  the  actual  negotiation  of  the  agreement  for  the  Couni 
were  deceased  at  the  time  of  the  trial  (R.Tr.  71).  The  mat- 
ter of  copyright  notices  was  not  mentioned  in  either  Black- 
burn' s  letter  of  May  5,  1956,  offering  to  sell  to  the  County 
the  right  to  reproduce  copies  of  the  map  (D.Ex.  B;  R.  62)  or 
the  July  17,  1956,  agreement  (P. Ex.  1;  R.  5-6;  appendix  of 
brief)  and  was  not  discussed  by  Blackburn  with  the  County  un- 
til after  June  7,  1963  (R.  163).  As  a  result  of  the  July  17, 
1956,  agreement  Blackburn  furnished  to  the  County  photographic 
negatives  of  the  map  from  which  linen  tracings  were  prepared 
by  Reed  and  Company  for  the  County  (R.  143;  R.Tr.  87-88;  R. 
163) .  Blackburn  testified  that  the  negatives  provided  to  the 
County  for  the  preparation  of  the  tracings  did  contain  copy- 
right notices  (R.Tr.  18-44).   The  linen  tracings  obtained  by 
the  County  did  not  contain  copyright  notices  (R.  145,  163). 
Maps  sold  by  the  County  were  made  from  these  tracings.  Maps 
sold  by  the  County  up  to  June  1964  did  not  contain  copyright 
notices  (R.  143).   Since  that  time,  while  maintaining  that  it 
had  no  obligation  to  do  so,  the  County  has  affixed  a  copyrighi 
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notice  to  each  copy  of  the  map  reproduced  by  the  County 
(R.  143;  R.Tr.  91,  98). 

Blackburn  testified  that  the  map  cost  seven  thousanc 
five  hundred  dollars  ($7,500)  to  prepare  and  that  the  value 
of  the  copyright  on  the  map  prior  to  entering  into  the  contra* 
with  the  County  was  fifteen  thousand  dollars  ($15,000)  (R.Tr. 
50).   Blackburn's  witness  Renie  testified  that  the  value  of 
the  map  prior  to  the  agreement  with  the  County  was  from  fif- 
teen thousand  dollars  ($15,000)  to  twenty  thousand  dollars 
($20,000)  (R.Tr.  79-82).  Both  witnesses  testified  that  at 
the  time  of  the  trial  the  copyright  had  no  value  (R.Tr.  50, 
82)  . 

The  copies  of  the  map  sold  by  the  County  contained 
current  information  and  were  always  within  thirty  days  of 
being  up  to  date  (R.Tr.  92-93;  R.  144).  The  copies  of  the 
map  sold  by  Blackburn  had  not  been  up-dated  since  1956  (R.Tr. 
67-70) .   The  County  sold  copies  of  the  map  for  fifteen  dollar 
($15)  while  Blackburn  sold  them  for  seventy  dollars  ($70) 
(R.Tr.  66),   Blackburn  testified  that  before  entering  the  con 
tract  with  the  County  his  sales  averaged  one  thousand  five 
hundred  dollars  ($1,500)  a  year  and  thereafter  decreased  to 
four  hundred  fifty  dollars  ($450)  to  two  hundred  fifty  dollar 
($250)  a  year  (R.Tr.  64).  The  County's  sales  during  the  stat 
utory  period  from  October  1961  through  June  1964  totaled 
three  thousand  eight  hundred  eighty-eight  dollars  ($3,888) 
(R.  144) .  During  this  period  the  County  sold  ninety-six  copie 
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of  the  complete  map  and  one  thousand  nine  hundred  forty-eight 
(1,948)  copies  of  separate  parts  of  the  map  representing 
another  sixty-eight  (68)  complete  maps  (R.  144).   The  County' 
sales  increased  by  approximately  fifty  percent  (507.)  after 
the  copyright  notices  were  affixed  in  June  1964  (R.Tr.  91). 

At  the  commencement  of  trial  before  taking  testimon 
the  court  held  as  a  matter  of  law  that  the  map  was  copyright- 
able since  the  information  on  the  map  was  copied  from  three  o 
more  sources  (R.Tr.  8-9)  and  that  since  the  subject  matter  of 
the  agreement  granting  the  right  to  reproduce  copies  of  the 
map  was  a  copyrighted  instrument  the  County  has  an  obligation 
as  a  matter  of  law  to  affix  a  copyright  notice  unless  Black- 
burn clearly  intended  to  destroy  the  copyright. (R.Tr.  12,  14) 

The  court  further  held  that  the  only  evidence  in  th 
record  as  to  the  value  of  the  copyright  was  the  testimony 
that  the  copyright  was  worth  fifteen  thousand  dollars  ($15,00 
before  the  July  17 ,  1956  agreement  and  was  worth  nothing  at 
the  time  of  trial  (R.Tr.  111-112),  and  that  therefore  damages 
were  fifteen  thousand  dollars  ($15,000)  less  the  one  thousand 
nine  hundred  dollars  ($1,900)  paid  under  the  July  17,  1956 
agreement. 
////////// 
////////// 
////////// 

//////nil 
iiiiiiiiii 
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SPECIFICATION  OF  ERRORS 

1.  The  District  Court  erred  in  holding  that  Blackburn's 
map  is  copyrightable  as  a  matter  of  law. 

2.  The  District  Court  erred  in  holding  that  the  County 
is  obligated  as  a  matter  of  law  to  affix  copyright  notices 
to  every  copy  of  the  map  reproduced  by  the  County  under  the 
contract  with  Blackburn. 

3.  The  District  Court  erred  in  finding  that  the  damages 
to  Blackburn  due  to  the  infringement  by  the  County  were  in 
the  amount  of  thirteen  thousand  one  hundred  dollars  ($13,100) 
in  that  the  Court  failed  to  apportion  the  amount  of  damages 
caused  by  the  absence  of  copyright  notices  and  the  amount  of 
damages  caused  by  other  factors. 

QUESTIONS  PRESENTED 

1.  Whether  a  map  compiled  entirely  from  information 
taken  from  public  records  and  governmental  sources  is 
copyrightable  as  a  matter  of  law  where  the  information 
depicted  on  the  map  was  copied  from  three  or  more  sources. 

2.  Whether  the  owner's  claim  of  a  copyright  in  a  map 
which  is  the  subject  matter  of  an  agreement  imposes  an 
obligation  to  affix  copyright  notices  on  copies  of  that  map 
as  a  matter  of  law  upon  the  purchaser  of  the  unrestricted 
rights  under  the  agreement  of  reproduction,  use  and  sale  of 
copies  of  the  map. 

////////// 
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3.   Whether  one  who  has  the  unrestricted  right  to 
reproduce,  use  and  sell  copies  of  a  map  without  payment  of 
royalties  to  the  claimant  of  a  copyright  is  liable  in  damages 
for  the  entire  diminution  in  value  of  the  copyright  over  a 
period  of  years  for  failure  to  affix  copyright  notices  to 
copies  of  the  map. 

SUMMARY  OF  ARGUMENT 
Blackburn's  map  is  not  copyrightable  as  a  matter  of 
law  merely  because  the  information  depicted  on  the  map  was 
gathered  from  three  or  more  sources  and  put  together  on  one 
piece  of  paper.  Under  Amsterdam  v.  Triangle  Publications. 
189  E.2d  104  (3rd  Cir.  1951);  Axelbank  v.  Rony.  277  F.2d  314 
(9th  Cir.  1960);  and  related  cases  a  high  degree  of  creativity 
and  originality  on  the  part  of  the  map  maker  is  necessary  to 
secure  a  copyright  on  a  map.   Copying  and  compiling  informa- 
tion from  various  sources  is  not  sufficient  original  and 
creative  work  to  make  a  map  copyrightable. 

The  County  is  under  no  obligation  to  affix  copyrighi 
notices  to  every  copy  of  the  map  reproduced  by  the  County 
under  the  agreement  with  Blackburn.   In  National  Comics  Pub- 
lications V.  Fawcett  Publications,  191  F.2d  594  (2nd  Cir. 


1951)  ,  Judge  Learned  Hand  says  that  if  the  copyright  proprie- 
tor does  not  exact  a  promise  from  the  licensee  to  affix  copy- 
right notices  to  every  copy  reproduced  by  the  licensee,  the 
licensee  may  publish  copies  as  it  chooses,  either  with  or 
without  copyright  notices  affixed.  The  written  contract  is 
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the  only  agreement  between  Blackburn  and  the  County  and  it 
contains  no  mention  whatsoever  of  copyright  notices.  The 
Copyright  Act  does  not  place  a  mandatory  duty  on  the  County 
to  affix  copyright  notices.   The  law  will  not  construct 
against  the  County  an  implied  promise  to  affix  copyright  no- 
tices for  the  sole  purpose  of  making  the  County  an  infringer 
of  copyright  and  liable  to  Blackburn  for  damages. 

Even  if  the  copyright  on  the  map  is  valid  and  the 
County  is  liable  for  infringement,  the  damages  awarded  were 
excessive  because  they  were  not  apportioned  so  that  the  Count 
must  pay  only  the  amount  of  damages  which  was  caused  by  the 
absence  of  copyright  notices.  Under  17  U.S.C.  101  the  in- 
fringer is  liable  to  pay  the  proprietor  only  such  damages  as 
were  suffered  due  to  the  infringement.  The  major  cause  of 
the  loss  in  the  value  of  the  copyright  was  Blackburn's  sale  t 
the  County  of  the  right  to  reproduce  and  sell  copies  of  the 
map  to  the  public  at  prices  to  be  determined  by  the  County. 
The  District  Court  did  not  properly  determine  the  amount  of 
damages  caused  by  the  absence  of  the  copyright  notices. 


BLACKBURN' S  MAP  OF  VENTURA  COUNTY  DOES 
NOT  CONTAIN  SUFFICIENT  ORIGINAL  AND 
CREATIVE  WORK  TO  BE  COPYRIGHTABLE  UNDER 
THE  LAW  OF  THE  UNITED  STATES. 

At  the  outset  of  the  trial,  the  District  Court  held 
that  the  map  compiled  by  Blackburn  contained  sufficient  crea- 
tivity to  be  copyrightable. 
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The  Court  had  not  looked  at  the  map  and  the  only 
evidence  on  the  issue  of  originality  and  creativity  was  con- 
tained in  the  Pretrial  Conference  Order  (R.  144-145)  where 
it  was  admitted  that  Blackburn  had  taken  all  of  the  informa- 
tion and  data  depicted  on  his  map  from  government  maps,  the 
County  Assessor's  records,  aerial  photographs,  U.S.  Govern- 
ment topographical  maps  and  other  sources.  There  was  no  evi- 
dence of  any  effort  or  creativity  by  Blackburn  in  making  his 
map  other  than  copying  from  these  sources. 

In  answer  to  the  County's  suggestion  that  the  ques- 
tion was  what  if  anything  did  Blackburn  do  to  create  a  copy- 
rightable map  in  addition  to  merely  extracting  information 
from  public  records,  other  governmental  sources  and  copying 
other  maps,  the  District  Court  stated: 

"I  do  not  mean  to  be  abrupt  with  you, 
counsel,  but  I  don't  agree  with  you  at 
all.   I  think  every  lawyer  who  has  had 
any  experience  at  all ,  or  anybody  who 
tries  to  find  the  city  boundary  of  .  .  . 
Oak  View,  you  can  go  to  the  geological 
survey  of  the  United  States,  which  is 
now  in  Denver ,  and  you  can  go  to  the 
county  recorder's  office  and  the  city 
recorder's  office  and  you  will  probably 
go  back  to  the  old  land  office  maps  . 
.  .  in  Sacramento  —  so  in  order  to  be 
able  to  get  the  proper  boundaries  of 
Oak  View  in  relation  to  some  public  prop- 
erty you  would  have  to  go  to  Denver,  to 
Sacramento  and  to  Ventura  today.   So  I 
will  hold  that  it  is  creativity  for 
somebody  to  put  all  that  information  to- 
gether on  one  piece  of  paper.   So  that 
disposes  of  that  law  issue."   (R.Tr.  8-9.) 

Apparently  the  Court  held  that  in  order  to  extract 
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the  necessary  information  from  public  records  and  other  gov- 
ernmental sources  it  would  be  necessary  for  Blackburn  to  go 
to  Denver,  Sacramento  and  Ventura  and  that  going  to  these 
three  sources  of  information  and  putting  "all  that  informatio: 
together  on  one  piece  of  paper"  was  sufficient  creativity  to 
make  the  map  copyrightable. 

It  should  be  noted  that  there  is  no  evidence  in  the 
record  that  Blackburn  actually  went  to  the  three  sources  men- 
tioned by  the  Court. 

The  Court's  conclusion  of  law  based  on  the  assump- 
tion of  the  three  sources  is  not  supported  by  the  cases. 

As  this  Court  stated  in  Axelbank  v.  Rony,  277  F.2d- 

314,  318  (9th  Cir.  1960): 

"[I]t  is  well  settled  that  maps  as  such  are 
entitled  to  limited  copyright  protection  . 
...  We  are  unable  to  say  as  a  matter  of 
law  that  the  appellant's  [map]  involved 
such  a  high  degree  of  creation  that  even 
It  copied  by  Rony  it  constituted  an  in- 
fringement of  appellant's  copyright." 
(Emphasis  added.) 

Under  this  principle  it  seems  clear  that  copying  from  three  o 
more  sources  does  not  involve  such  a  high  degree  of  creation 
as  to  make  Blackburn's  map  copyrightable  as  a  matter  of  law. 

In  Christiansen  v.  West  Pub.  Co.,  149  F.2d  202,  203 
(9th  Cir.  1945)  this  Court  held  that  an  outline  map  of  the 
United  States  with  state  boundaries  is  in  the  public  domain 
and  is  not  copyrightable.  All  of  the  information  depicted  on 
Blackburn's  map  is  available  to  the  public  from  other  sources 
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(R.  145)  and  therefore  is  "in  the  public  domain".   All  Black- 
burn did  was  to  assemble,  prepare,  collate  and  compile  the 
information  from  the  public  domain.  Under  the  cases  that  is 
not  enough  creative  and  original  work  to  make  the  map  copy- 
s  !  rightable. 

In  Amsterdam  v.  Trian.^le  Publications,  189  F.2d  104 
106  (3rd  Cir.  1951)  the  court  held  that  the  "necessary  amount 
I  8  I  of  creative  work  to  justify  the  copyright  of  plaintiff's  map 

i 

'  9  ;  had  not  been  shov^7n"  although  the  plaintiff  had  complied  with 

10  the  copyright  statutes  and  had  received  a  registration  cer- 

11  ;  tificate.   In  that  case  the  plaintiff  had  studied  other  maps 

12  and  spent  considerable  time  and  effort  to  assemble  and  prepar 

13  the  information  for  publication,  but  the  "actual  original  wor 
w  ,  of  surveying,  calculating  and  investigating"  done  by  plaintif 

15  was  so  negligible  that  it  was  discounted  entirely.   There  is 

16  ;  no  evidence  that  Blackburn  did  even  as  much  actual  original 
i 

17  work  as  Amsterdam. 

18  i         The  District  Court's  conclusion  that  Blackburn's 

! 

19  map  contains  sufficient  original  and  creative  work  to  be 

20  copyrightable  under  the  laws  of  the  United  States  (R.  164) 

21  is  clearly  contrary  to  the   law.  Merely  copying  from  three  oi 

22  more  sources  and  compiling  the  information  together  on  one 

23  i  piece  of  paper  is  not  sufficient  originality  and  creativity 

24  j  to  make  a  map  copyrightable  as  a  matter  of  law. 

25 '  nil  II  III  I 

26   llllllllll 
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II 

THE  REPRODUCTION  AND  SALE  OF  COPIES  OF 
THE  MAP  WITHOUT  COPYRIGHT  NOTICES  DID  NOT 
CONSTITUTE  AN  INFRINGEMENT  OF  THE  COPY- 
RIGHT BY  THE  COUi^ITY  BECAUSE  THE  COUNTY 
WAS  NOT  OBLIGATED  LENDER  EITHER  THE  CON- 
TRACT WITH  BLACKBURN  OR  COPYRIGHT  LAW  TO 
AFFIX  COPYRIGHT  NOTICES  TO  EACH  COPY. 


At  the  commencement  of  the  trial  and  prior  to  the 
taking  of  testimony  the  District  Court  held  as  a  matter  of 
law  that  the  County  was  obligated  to  put  Blackburn's  copy- 
right notice  on  every  copy  of  the  map  reproduced  by  the  Count 
under  the  contract  with  Blackburn.   The  Court  stated  "as  lon^ 
as  the  subject  matter  of  the  contract  is  a  copyrighted  map" 
and  the  County  has  the  right  to  reproduce,  it  also  has  the 
obligation  to  put  on  the  copyright  notice  (R.Tr.  12,  14). 

w  I  From  this  the  Court  concluded  that  the  County  had  a  positive 

I 

15  i  duty  under  the  contract  and  under  section  10  of  the  Copyright 

16  Act  to  affix  notices,  that  the  County  was  bound  by  an  impliec 
covenant  within  the  contract  to  affix  copyright  notices  and 
that  the  breach  of  the  implied  covenants  constituted  an  in- 
fringement of  copyright  so  as  to  make  the  County  liable  for 
damages  (R.  165) . 

The  contract  contains  absolutely  no  mention  of 
copyright  notices,  the  only  reference  to  copyright  is  con- 
tained in  the  statement  that  Blackburn  is  the  proprietor  of 
a  map  titled  "BlacldDurn' s  Map  of  Ventura  County,  copyrighted 
compiled  and  published  by  0.  V.  Blackburn."  Blackburn  had 
26  I  never  mentioned  or  discussed  copyright  notices  with  the  Couni 

-12- 


e 


1  'until  seven  years  after  the  contract  was  made  (R.  163). 

2  The  July  17,  1956,  agreement  gave  the  County  of 

3  '  Ventura  the  unrestricted  right  to  reproduce  copies  of  the  ma] 

4  for  its  own  use  and  for  sale  to  the  jniblic.   In  this  regard 

5  I  three  important  factors  deserve  consideration.   First,  there 

6  was  no  restriction  on  the  price  which  the  County  could  charge 

7  This  is  important  because  the  failure  of  Blackburn  to  place 

8  any  control  on  the  County's  sales  price  permitted  the  situa- 

9  j  tion  to  arise  whereby  the  County  could  and  in  fact  did  under 

10  sell  Blackburn  by  a  wide  margin,  fifteen  dollars  ($15)  to 

11  seventy  dollars  ($70)  (R.Tr.  66).   Second,  there  were  no  re- 

12  !  strictions  as  to  the  sales  area,  the  persons  to  whom  the  map 

13  could  be  sold  or  the  period  of  time  during  which  the  County 
H  could  reproduce  and  sell  copies  of  the  map.   Thus  Blackburn 

15  I  reserved  no  specific  territory,  customers  or  period  of  time 

16  for  his  own  sales.  Last  and  very  significant,  Blackburn  mad 

17  no  provision  for  payment  of  royalties  on  the  maps  sold  by  th 

18  County,   This  factor  is  crucial  because  since  Blackburn  was 

19  not  entitled  to  royalties  from  the  County  for  maps  sold,  the 

20  failure  to  affix  copyright  notices  did  not  have  the  usual  ef 

21  feet  of  depriving  Blackburn  of  that  natural  source  of  income 

22  This  feature  distinguishes  this  case  from  the  cases  in  which 

23  I  a  promise  to  affix  the  notice  may  be  implied  by  the  courts. 
2-1  Taking  all  factors  together,  Blackburn's  sale  of  t 
25  'unrestricted  rights  of  reproduction,  use  and  sale  of  copies 

of  his  map,  reserving  only  the  right  to  make  his  own  copies 
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for  sale  seems  to  constitute  an  absolute  abandonment  of  any 
copyright  he  might  have  had.  This  conclusion  is  especially 
compelling  considering  that  he  made  no  effort  to  update  his 
own  map  since  the  sale  to  the  County, 

The  District  Court's  conclusion  that  the  County  was 
obligated  to  affix  copyright  notices  because  the  subject  mat- 
ter of  the  contract  was  a  map  in  which  Blackburn  claimed  a 
copyright  and  the  implying  of  a  promise  to  affix  copyright  no- 
tices to  maps  sold  by  the  County  are  clearly  contrary  to  the 
law. 

A.   The  Court  Erroneously  Assumed  That  the  County  Was  Obligated 
to  Affix  the  Copyright  Notices  Unless  Blackburn  Expressly 
Waived  His  Copyright  or  Unless  There  Was  Very  Strong 
Evidence  That  He  Intended  to  Destroy  It. 

The  District  Court  failed  to  distinguish  between  the 
concept  of  forfeiture  of  a  copyright  and  the  concept  of 
abandonment  or  waiver  of  a  copyright.  The  Court  stated: 

"If  he  sold  you  the  right  to  print  the 
map  and  sell  it  without  a  copyright  then 
didn't  he  destroy  his  copyright?  .... 
Well ,  I  think  that  would  be  a  harsh  re- 
sult, and  certainly  it  would  to  me  take 
very  strong  evidence  to  show  that  he 
intended  to  do  that. 


"  ....  I  think  it  comes  down  to 
a  question  of  whether  or  not  the  plaintiff 
here  waived  his  right  to  the  copyright  by 
deliberately  and  purposely  giving  them 
photostatic  negatives  for  the  purpose  of 
reproduction  without  having  the  copyright 
notice  on  them."   (Emphasis  added.  R.Tr. 
15,  16.) 
26  I  nil  III  II 
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While  there  was  "very  strong  evidence"  in  the  con- 
tract with  the  County  that  Blackburn  intended  to  destroy  the 
value  of  his  copyright  if  not  the  copyright  itself,  the  Court 


4  refused  even  to  consider  that  the  copyright  could  be  lost  un- 

5  intentionally  through  Blackburn's  inadvertence  or  neglect. 

6  /Although  one  of  the  conclusions  of  law  states  that  Blackburn 

7  tias  not  forfeited  his  copyright  (R.  165)  ,  the  District  Court 

8  erroneously  assumed  that  the  copyright  could  be  lost  only  if 

9  plackburn  intended  to  destroy  it, 

10  The  forfeiture  of  a  copyright  does  not  require  any 

11  [evidence  of  a  deliberate,  purposeful  or  intentional  surrender 


12 


or  waiver  of  the  copyright  by  the  copyright  proprietor.   In 


13  [Rational  Comics  Publications  v.  Fawcett  Publications.  191  F.2d 


1*  594,  598  (2d  Cir.  1951),  Judge  Learned  Hand  explained  the  dif- 
15  ference  between  the  concepts  in  the  following  language: 


"It  is  of  course  true  that  the  publication 
of  a  copyrightable  'work'  puts  that  'work' 
into  the  public  domain  except  so  far  as  it 
may  be  protected  by  copyright.   That  has 
been  unquestioned  law  since  1774;  and 
courts  have  often  spoken  of  it  as  a 
'dedication'  by  its  'author  or  proorietor.' 
That,  however,  is  a  misnomer,  for  dedi- 
cation,' like 'abandonment , '  presupposes 
an  intentional  surrender,  which  is  in  no 
sense  necessary  to  the  'forfeiture'  of  "a 
copyright.  An  author  whose  work  is  ' tor- 
feited,'  need  have  had  no  such  purpose, 
and  ordinarily  does  not;  it  was  indeed 
long  doubtful  whether  he  did  'forfeit' 
his  rights  by  publication,  and  when  it 
was  settled  that  he  did,  the  result  was 
a  consequence,  imposed  invitum  upon  him 
because  of  his  failure  to  comply  with 
the  prescribed  formalities."   (Emphasis 
added .  ) 
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In  discussing  whether  Admiral  Rickover  had  forfeited 
his  right  to  a  copyright  on  certain  speeches  in  Public  Affairs 


Associates,  Inc.,  v.  Rickover,  284  F.2d  262,  269  (D.C.  Cir. 


1960) ,  the  court  said: 

"The  word  'forfeit'  is  adopted  to  avoid 
'dedication'  or  'abandonment'  which  seem 
to  suggest  purposeful  release  to  the 
public."   (n.) 

The  failure  of  the  District  Court  to  recognize  the 
concept  of  forfeiture  led  to  the  erroneous  conclusion  that 
unless  Blackburn  had  deliberately,  purposely  and  intentionally 
waived  his  copyright  by  an  express  waiver  or  by  very  strong 
evidence  that  he  intended  to  waive  it,  the  County  was  obli- 
gated to  affix  the  copyright  notices  to  copies  of  the  map  re- 
produced by  the  County  and  failure  to  do  so  constituted  an 
infringement  of  the  copyright.  The  District  Court  erred  in 
refusing  to  consider  that  the  carelessness  or  negligence  of 
Blackburn  in  protecting  his  copyright  could  result  in  the  for- 
feiture of  the  copyright  even  though  he  did  not  intend  to  de- 
stroy it. 
B.  The  Copyright  Act  Does  Not  Impose  Upon  the  County  the 

Duty  or  Obligation  to  Affix  Copyright  Notices  to  Each 

Copy  of  the  Map  Reproduced  by  the  County. 

The  District  Court  concluded  that  a  positive  duty 
exists  on  the  part  of  the  County  under  the  contract  and  "under 
section  10  of  the  Copyright  Act"  to  affix  a  notice  of  Black- 
burn's copyright  on  each  copy  of  the  map  reproduced  by  the 
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County  (R.  165)  .   The  conclusion  was  apparently  based  upon 
Blackburn's  argument  that  "the  plain  mandate  of  section  10  of 
the  statute  where  it  says,  'and  such  notice  shall  be  affixed 
to  each  copy  thereof  published  or  offered  for  sale  in  the 
United  States  by  authority  of  the  copyright  proprietor"'  re- 
quired the  County  to  affix  copyright  notices  even  though  the 
contract  was  silent  as  to  such  requirement.    (R.Tr,  15.) 

This  interpretation  of  section  10  of  the  Copyright 
Act  is  clearly  erroneous.  The  section  reads: 

"Any  person  entitled  thereto  by  this 
title  may  secure  copyright  for  his  work 
by  publication  thereof  with  the  notice  of 
copyright  required  by  this  title;  and  such 
notice  shall  be  affixed  to  each  copy  there- 
of published  or  offered  for  sale  in  the 
United  States  by  authority  of  the  copy- 
right proprietor  .  .  .  ."  17  U.S. C.  10. 

It  is  apparent  from  reading  this  section  that  the  affixing  of 
notice  to  each  copy  is  merely  a  condition  to  securing  the 
copyright.  It  is  not  a  "plain  mandate"  to  the  proprietor  and 
all  the  world  that  such  notice  shall  be  affixed  to  each  copy. 
If  it  were,  the  copyright  proprietor  could  never  dedicate  or 
abandon  his  copyright  because  every  copy  would  have  to  con- 
tain the  copyright  notice  by  the  "plain  mandate  of  section 
10".   Thus  the  section  does  not  state  a  mandatory  duty  but 
merely  states  a  required  condition  for  securing  a  copyright. 

The  effect  of  section  10  was  explained  by  Judge  Hand 
in  the  National  Comics  case,  supra ,  191  F.2d  594,  600: 

"The  question  is  whether  the  absence  or 
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the  imperfection  of  the  notices  on  these 
'strips'  'forfeited'  their  copyrights, 
when  they  v/ere  published  in  the  '  syndi- 
cated' newspapers.   The  answer  depends 
upon  the  terms  of  the  contract  of  bor- 
rowing.  Section  10  provides  that  the 
first  publication  of  a  'work'  with  the 
'required'  notice  secures  the  copyright; 
but  it  implies  that  a  failure  to  affix 
the  notice  upon  each  copy,  later  pub- 
lished 'by  authority  of  the  copyright 
proprietor,'  will  'forfeit'  it;  and  such 
is  the  law." 

Thus  whether  the  County  is  required  to  affix  copyright  notices 
depends  upon  the  terms  of  the  contract  with  Blackburn.  A 
mandatory  duty  to  affix  notices  is  not  imposed  by  section  10 
of  the  Copyright  Act.  Therefore,  the  District  Court's  con- 
clusion that  a  positive  duty  exists  on  the  part  of  the  County 
under  section  10  of  the  Copyright  Act  to  affix  a  notice  of 
Blackburn's  copyright  to  each  copy  of  the  map  reproduced  by 
the  County  is  clearly  contrary  to  the  law. 
C.   The  Agreement  Between  Blackburn  and  the  County  Under  vrnich 


the  County  Reproduced  Copies  of  the  Map  Does  Not  Impose 
Upon  the  County  the  Duty  or  Obligation  to  Affix  a  Notice 
of  Blackburn's  Copyright  to  Each  Copy. 

The  only  mention  of  copyright  in  the  agreement  be- 
tween Blackburn  and  the  County  is  contained  in  the  first 
paragraph  where  it  states: 

"Whereas,  0.  V.  Blackburn  is  the  pro- 
prietor of  a  certain  map  of  Ventura  County, 
California,  titled  'Blackburn's  Map  of 
Ventura  County,  copyrighted,  compiled  and 
published  by  0.  V.  Blackburn'.  .  ."  (R.  5;P.Ex.  1.) 

The  written  contract  is  a  valid,  legal  and  binding  contract 
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and  is  the  only  and  entire  agreement  between  Blackburn  and 
the  County  (R.  143) .   The  contract  states  that  Blackburn  is 
the  proprietor  of  a  map;  it  does  not  state  that  he  is  the 
proprietor  of  a  copyright. 

The  contract  contains  no  provision  for  the  payment 
of  periodic  royalties  to  Blackburn.  The  County's  rights  are 
unrestricted  as  to  the  prices  to  be  charged,  the  geographic 
area,  the  duration  of  time  and  the  persons  to  whom  the  County 
may  sell.  Thus,  it  is  not  the  usual  copyright  license.  But 
even  if  it  were,  the  County  is  not  obligated  to  affix  copy- 
right notices, 

1.  The  agreement  is  absolutely  silent  as  to  any  duty  or 

obligation  to  affix  copyright  notices  to  each  copy 

of  the  map. 

The  law  with  respect  to  the  duty  or  obligation  of  a 

copyright  licensee  to  affix  copyright  notices  is  clearly 

stated  in  the  National  Comics  case,  supra ,  191  F,2d  594,  600- 

601: 

"If  [the  copyright  proprietor]  ,  .  .  gave 
[the  licensee]  ...  an  unconditional  li- 
cense to  publish  the  'strips,'  their  pub- 
lication without  the  'required'  notice  was 
'by  authority  of  the  copyright  proprietor,' 
and  had  the  same  effect  upon  the  copyrights 
that  similar  publication  by  [the  copyright 
proprietor]  .  .  .  would  have  had:   it  'for- 
feited' them  unless  §  21  saved  them.   On 
the  other  hand  if  [the  licensee]  .  .  . 
promised  to  affix  the  'required'  notice 
upon  the  borrowed  'strips'  —  as  it  did 
upon  the  'strips'  made  under  the  contract 
—  the  performance  of  that  contract  was  a 
condition  upon  the  license  .... 
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"[I]f  [the  copyright  proprietor] 
.  .  .  exacted  a  promise  from  [the  li- 
cense ]""]  '.    .  to  affix  the  notice  upon 
all  copies  which  the  newspaper  published, 
performance  of  that  promise  became  a  con- 
dition upon  that  [the  licensee's]  .  .  . 
license  to  publish  ....  But,  if  [the 
copyright  proprietor]  .  .  .  did  not  exact 
any  such  promise  from  the  [licensee]  ] 
,  .  to  which  it  sent  a  'mat,'  it  gave 
'authority'  to  the  [licensee]  ...  to 
publish  as  it  chose,  and  the  copyrigKE 
was  'forfeited,'  if  the  [licensee]  .  .  . 
failed  to  annex  the  'required'  notice." 
(Emphasis  added.) 

Since  Blackburn  did  not  exact  a  promise  from  the 
County  to  affix  the  copyright  notice  to  each  copy  he  gave  the 
County  authority  to  publish  as  it  chose,  either  with  or  with- 
out copyright  notices  affixed.  The  failure  to  affix  copyright 
notices  therefore  was  not  an  infringement  of  the  copyright. 
Whether  the  copyright  was  forfeited  by  Blackburn's  failure  to 
exact  such  a  promise  from  the  County  depends  upon  whether  sec- 
tion 21  of  the  Copyright  Act  is  applicable  to  this  situation. 
Holding  that  the  failure  of  the  County  to  affix  notices  does 
not  constitute  infringement  of  a  copyright  does  not  necessarily 
lead  to  the  result  that  Blackburn's  copyright  has  been  for- 
feited. 

The  burden  is  upon  the  proprietor  of  the  copyright 
to  secure  and  protect  his  rights.   If  through  neglect,  inad- 
vertence or  design  he  fails  to  protect  his  rights  and  does 
not  exact  a  promise  from  the  licensee  to  affix  his  copyright 
notice  to  all  copies  made  by  the  licensee,  the  licensee  is  not 
liable  for  damages  for  copyright  infringement.  There  is  no 
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evidence  that  Blackburn  ever  attempted  to  exact  a  promise 
from  the  County  to  affix  notices.   He  never  even  mentioned 
copyright  notices  until  seven  years  later.  The  County  there- 
fore is  not  liable  for  damages  for  infringement  for  failing 
to  affix  copyright  notices, 

2.  A  promise  to  affix  copyright  notices  will  not 
be  implied  against  the  County  so  as  to  make  the 
County  liable  for  damages  for  infringement  of 
copyright. 
The  District  Court  held  that  since  the  subject 
matter  of  the  contract  between  Blackburn  and  the  County  was 
a  copyrighted  map,  the  County  was  bound  by  an  implied  cove- 
nant to  put  the  copyright  notices  on  each  copy  of  the  map 
reproduced  by  the  County  (R.  165;  R.Tr.  12-13,  14). 

In  the  National  Comics  case,  supra ,  191  F.2d 
594,  the  District  Court  had  held  that  the  copyright  owiier 
had  "abandoned"  the  copyrights  by  negligent  omissions  of 
copyright  notices.  The  Circuit  Court  reversed  the  judgment 
and  remanded  the  case  for  a  determination  as  to  whether  the 
copyright  owner  had  "forfeited"  any  of  the  copyrights  by 
failing  to  exact  a  promise  to  affix  copyright  notices  from 
the  licensees  or  by  failing  to  affix  notices  on  the  strips 
the  owner  had  published.   The  contracts  with  the  licensees 
were  not  before  the  Circuit  Court  so  it  could  not  determine 
whether  the  contracts  contained  a  promise  to  affix  notices 
////////// 
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on  the  part  of  the  licensees.   However  it  was  clear  that  the 
subject  matter  of  the  contracts  with  the  licensees  was  copy- 
righted material.  Therefore  if  the  law  implies  a  covenant  to 
affix  copyright  notices  by  the  licensee  where  the  subject 
matter  of  the  contract  is  copyrighted  material,  there  would 
have  been  no  need  to  remand  the  National'  Comics  cas_e  to 
the  District  Court.  Thus,  the  holding  of  the  District  Court 
that  the  County  is  bound  by  an  implied  covenant  to  affix 
copyright  notices  because  the  subject  matter  of  the  contract 
between  Blackburn  and  the  County  is  a  copyrighted  map  is 
clearly  erroneous. 

The  cases  in  which  the  courti?  have  found  an  implied 
covenant  of  good  faith  and  fair  dealing  in  a  copyright  li- 
cense concerned  literary  material  rather  than  maps.  They 
involved  disputes  as  to  which  of  the  various  rights  protected 
by  a  copyright  were  transferred  in  the  license.   In  the 
leading  case  of  Manners  v.  Morosco,  252  U.S.  317,  40  S.Ct. 
335,  64  L.Ed.  590  (1920),  the  dispute  was  whether  the  license 
had  transferred  the  motion  picture  rights  in  the  play,  "Peg 
0'  My  Heart."  It  was  held  that  the  contract  transferred  the 
stage  play  rights  and  did  not  include  the  movie  rights.  The 
court  implied  a  negative  covenant  of  good  faith  and  fair  deal* 
ing  to  prevent  the  copyright  owner  from  selling  the  movie 
rights  to  anyone  else  during  the  time  that  the  licensee  held 
the  rights  to  produce  the  stage  play.   Kirke  La  Shelle  Co.  v. 
Paul  Armstrong  Co . ,  263  N.Y.  79,  188  N.E.  163  (N.Y.Ct.App. 
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1933),  also  involved  the  right  to  produce  a  stage  play  under 
a  license  and  the  right  to  produce  a  motion  picture.   Since 
the  license  contract  was  made  before  the  invention  of  talking 
pictures  the  court  applied  an  implied  covenant  of  good  faith 
and  fair  dealing  to  preve/it  the  copyright  ov^er  from  giving 
the  talking  movie  rights  to  another.   In  Uproar  Co.  v.  Na" 
tional  Broadcastin.g;  Co,  ,  81  F.2d  373  (1st  Cir.  1936),  a 
covenant  of  good  faith  and  fair  dealing  was  implied  to  pre- 
vent the  author  of  radio  scripts  V7hich  had  been  prepared 
under  a  contract  with  an  advertiser  from  using  them  in  a  way 
which  would  injure  or  interfere  with  the  benefits  to  the  ad- 
vertiser under  the  contract. 

Johnston  v.  20th  Century-Fox  Film  Corp.,  82  Cal. 
App.2d  796,  187  P. 2d  474  (1947)  was  a  dispute  over  an  oral 
agreement  granting  a  film  corporation  the  right  to  the  ex- 
clusive use  of  the  title  to  a  book,  "Queen  of  the  Flat  Tops". 
In  answer  to  the  film  company's  contention  that  the  contract 
was  without  consideration  the  court  said  the  agreement 
carried  with  it  implied  obligations  upon  the  part  of  the 
author  to  fully  and  adequately  protect  the  film  company's 
use  of  the  title.   82  Cal.App.2d  796,  819;  187  P. 2d  474,  488. 
Since  the  title  had  acquired  a  secondary  meaning  with  a  right 
of  protection  not  dependent  upon  copyright,  the  author  was 
not  necessarily  under  an  obligation  to  refrain  from  letting 
the  book  fall  into  the  public  domain.   The  film  company  bar- 
gained for  the  use  of  the  title  only  and  "cannot  complain 
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because  it  did  not  get  more." 

April  Productions  v.  G»  Schirmer .  Inc..  308  N.Y. 
366,  126  N.E.  2d  283  (N.Y.Ct.App.  1955),  involved  a  contract 
between  songwriters  and  a  music  publishing  company.   It  was 
stated  that  where  the  parties  to  the  contract  were  two  music 
publishing  houses  who  both  "well  knew  no  property  or  literary 
right  would  survive  without  compliance"  with  the  copyright  law 
copyrighting  by  the  publishing  company  was  a  necessarily  im- 
plied covenant  of  the  agreement  (126  N.E.  2d  288).  The 
covenant  was  not  implied  for  the  purpose  of  making  the  pub- 
lishing company  liable  to  the  author  for  damages  for  infringe- 
ment of  the  copyright. 

In  all  of  these  implied  covenant  cases  the  copy- 
right protected  several  other  rights  in  addition  to  the  right 
to  reproduce  and  sell  copies  of  the  copyrighted  material  to 
the  public.   In  none  of  them  was  a  promise  to  affix  copy- 
right notices  implied  for  the  purpose  of  making  a  licensee 
liable  to  the  copyright  proprietor  for  damages  for  infringe- 
ment of  the  copyright. 

The  only  reason  for  the  court  to  construct  a  prom- 
ise by  the  County  to  affix  copyright  notices  is  to  make  the 
County  liable  for  damages  for  infringement.   The  County  has 
not  used  and  has  not  threatened  to  use  any  part  of  the  copy- 
right estate  which  was  not  granted  to  it  in  the  agreement 
with  Blackburn.   The  County  has  not  threatened  to  use  any 
movie  rights,  recording  rights  or  any  other  rights  protected 
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by  a  copyright.   The  County  does  not  claim  that  it  acquired 
the  "right  to  destroy  the  copyright,"  if  there  is  such  a 
right  in  a  "copyright."  It  is  clear  that  the  County  did  ac- 
quire the  right  to  reproduce  and  sell  copies  of  the  map  to 
the  public  at  prices  to  be  determined  by  the  County  (R.  5; 
P. Ex.  1),   The  agreement  contains  no  restrictions  as  to  the 
prices  to  be  charged,  the  geographic  area  covered,  or  the 
duration  of  the  right  of  the  County  to  reproduce  and  sell 
copies  of  the  map.   It  does  not  restrict  the  right  of  the 
County  to  transfer  or  assign  all  or  part  of  the  rights 
granted  to  the  County  to  other  persons.   To  the  extent  that 
the  rights  granted  to  the  County  may  be  termed  the  "right  to 
destroy  the  value  of  the  copyright" ,  the  County  clearly  was 
granted  that  right  in  the  agreement  with  Blackburn.  But  there 
can  be  no  doubt  that  Blackburn  intentionally  granted  these 
rights  to  the  County.   Blackburn's  sale  to  the  County  in  1956 
of  the  right  to  reproduce  and  sell  copies  of  the  map  certain- 
ly was  an  abandonment  of  his  exclusive  rights  under  the  copy- 
right. He  gave  up  his  monopoly  and  himself  effectively  de- 
stroyed the  value  of  the  copyright.  The  1956  agreement  is 
clear  evidence  of  his  intentional,  purposeful  and  deliberate 
abandonment  of  his  exclusive  rights  under  the  copyright,  if 
not  of  the  copyright  itself. 

If  the  copyright  was  destroyed,  it  was  destroyed 
by  Blackburn's  inadvertence,  design  or  neglect.  As  is  clear 
from  the  National  Comics  case,  supra ,  191  F.2d  594,  the 
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"forfeiture"  of  the  copyright  is  imposed  upon  him  invitum 
because  of  his  failure  to  exact  a  promise  from  the  County  to 
affix  copyright  notices  to  each  copy  of  the  map  unless  the 
omission  was  by  accident  or  mistake  and  is  excused  by  section 
21  of  the  Copyright  Act.   The  law  does  not  construct  an  im- 
plied promise  merely  because  one  has  failed  to  protect  his 
rights. 

Ill 

THE  DISTRICT  COURT  AWARDED  EXCESSIVE 
DAMAGES  BY  FAILING  TO  PROPERLY  DETERMINE 
THE  AMOUNT  OF  THE  DAMAGE  WHICH  WAS 
CAUSED  BY  THE  FAILURE  OF  THE  COUNTY  TO 
AFFIX  COPYRIGHT  NOTICES. 

In  a  copyright  infringement  action  the  owner  of  the 
copyright  is  entitled  to  recover  "such  damages  as  the  copy- 
right proprietor  may  have  suffered  due  to  the  infringement, 
as  well  as  all  the  profits  which  the  infringer  shall  have 
made  from  such  infringement."   17  U.S.C.  101.   He  is  not  en- 
titled to  recover  damages  for  any  loss,  injury  or  harm  which 
was  not  caused  by  the  infringement  or  any  profits  of  the  in- 
fringer which  were  not  made  from  the  infringement.   The  plain- 
tiff may  not  claim  as  an  item  of  actual  damages  the  injury 
to  his  business  which  would  have  resulted  from  the  defendant's 
authorized  use  of  the  work.    See  Consumers  Union  of  the 
United  States  v.  Hobart  Mfg.  Co.,  189  F.Supp.  275  (SONY  1960). 


Thus  in  assessing  the  damages  to  be  recovered  for  copyright 
Infringement  the  court  must  apportion  the  items  of  loss  and 
profit  so  that  the  copyright  proprietor  recovers  only  the 
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damages  or  the  profits  resulting  from  the  infringement  of  the 
defendant.   See  Sheldon  v.  Metro-Goldwyn  Pictures  Corp. ,  309 
U.S.  390,  60  S.Ct.  681,  84  L.Ed.  825  (1940)  and  Or^el  v.  Clark 


Boardman  Co. ,  Ltd. ,  301  F.2d  119  (2d  Cir.  1962).   In  lieu  of 
actual  damages,  the  court  may  award  "such  damages  as  to  the 
Court  shall  appear  to  be  just"  assessed  at  the  rate  of  $1  for 
every  infringing  copy  but  not  to  exceed  five  thousand  dollars 
($5,000)  nor  be  less  than  two  hundred  fifty  dollars  ($250). 
17  U.S.C.  101(b). 

Blackburn  in  open  court  waived  any  claim  to  re- 
covery of  profits  which  may  have  been  made  by  the  County  from 
any  infringement  (R.  164;  R.Tr.  49).   The  issue  of  damages 
then  became  a  choice  between  the  actual  damages  suffered  due 
to  infringement  or  the  statutory  damages  allowed  in  lieu  of 
actual  damages.   The  "infringement"  found  was  the  failure  of 
the  County  to  affix  copyright  notices  to  copies  of  the  map 
reproduced  by  the  County  from  July  1956  until  June  1964  (R. 
165,  160).   The  district  judge  recognized  that  Blackburn  was 
entitled  to  recover  damages  only  to  the  extent  that  they  were 
caused  by  the  failure  of  the  County  to  affix  the  copyright 
notice  during  the  statutory  period  (R.Tr.  109).   The  Court, 
however,  awarded  damages  in  the  full  amount  of  Blackburn's 
estimate  of  the  market  value  of  the  copyright  prior  to  the 
time  of  entering  the  contract  with  the  County  less  only  the 
amount  which  the  County  had  already  paid  Blackburn  under  the 
contract  (R.  164;  R.Tr.  111).   It  is  clear  that  the  District 
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Court  did  not  consider  what,  the  value  of  the  copyright  would 
have  been  at  the  time  oi:  trial  but  for  the  failure  of  the 
County  to  affix  copyright  notices  during  the  statutory  period. 
The  Court  failed  to  distinguish  between  the  damage  caused  by 
the  absence  of  copyright  notices  during  the  three  years  pre- 
ceding the  filing  of  the  complaint  and  the  loss  to  Blackburn 
from  other  causes. 

In  answer  to  the  County's  argument  that  Blackburn's 
damages  from  the  absence  of  copyright  notices  were  less  than 
fifteen  thousand  dollars  ($15,000),  the  District  Court  stated: 

"The  difficulty,  counsel,  in  all  of 
these  cases  is  that  you  can  make  a  very 
plausible  argument  that  there  is  no  damages, 
but  you  have  got  to  have  evidence,  and  the 
only  evidence  I  have  here  is  that  the  copy- 
rignt  was  worth  $15,000. 

"However  I  will  admit  this,  it  was 
reduced  by  $1,900  which  he  got  for  that. 

"So  the  judgment  should  be  for 
$13,100,  it  should  be  reduced  by  the 
$1,900. 

"But  the  difficulty  with  your  situa- 
tion, as  I  say,  counsel,  is  that  it  is 
very  plausible  to  make  that  argument  but 
I  just  don't  have  any  evidence.   I  have 
"Eound  here  that  he  was  damaged  and  I 
have  got  to  have  something  to  hang  my 
hat  on  insofar  as  evidence  is  concerned." 
(Emphasis  added.  R.Tr.  111-112.) 

Thus,  the  District  Court  erroneously  placed  upon 
the  County  the  burden  of  proving  that  the  entire  diminution 
in  the  value  of  the  copyright  was  not  caused  by  the  failure 
of  the  County  to  affix  copyright  notices.   But  even  if  the 
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burden  were  on  the  County,  the  Court  erroneously  held  that 
there  was  no  evidence  other  than  Blackburn's.  There  was  suf- 
ficient evidence  to  establish  that  the  entire  loss  of  value 
was  not  caused  by  the  absence  of  copyright  notices  from  copies 
reproduced  and  sold  by  the  County.   The  best  and  most  reliable 
evidence  of  the  value  of  the  copyright  is  the  amount  which 
Blackburn  accepted  on  July  17,  1956,  for  virtually  all  of  the 
rights  involved  in  the  copyright  of  the  map.  As  is  shown  by 
the  above  language  from  the  transcript,  the  Court  did  not  con- 
sider this  evidence. 

A.   The  Primary  Cause  of  the  Loss  in  Value  of  the  Copyright 
VJas  the  Fact  that  Blackburn  on  July  17,  1956,  Sold  to 
the  County  the  Right  to  Reproduce  and  Sell  Copies  of 
the  Map  to  the  Public  VJithout  any  Restrictions  as  to 
the  Prices  to  be  Charged,  the  Payment  of  Periodic 
Royalties,  the  Geographic  Territory,  or  the  Duration 
of  the  Rights. 

The  copyright  in  a  map  is  nothing  more  than  the 
exclusive  right  to  print,  reprint,  publish,  copy  and  vend  the 
map.   17  U.S.C.  1(a).  The  "copyright"  in  a  map  does  not 
include  dramatic  rights,  performing  rights,  movie  rights, 
recording  rights  and  other  rights  normally  involved  in 
literary  material.   Thus  any  "copyright"  which  Blackburn  had 
in  the  map  was  simply  the  exclusive  right  to  reproduce  and 
sell  copies  of  the  map.  After  selling  the  right  to  repro- 
duce and  sell  copies  of  the  map  to  the  County  on  July  17,  195^ 
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Blackburn  no  longer  had  the  exclusive  rights.   He  no  longer 
had  the  monopoly  granted  hlra  by  the  Copyright  Act,   He  could 
not  thereafter  convey  to  anyone  else  the  exclusive  right  to 
reproduce  and  sell  copies  of  the  map. 

Whatever  rights  were  left  in  Blackburn's  "copyright" 
after  July  17,  1956,  were  clearly  of  much  less  value  than  the 
rights  which  were  involved  in  the  copyright  before  July  17, 
1956.   The  map  is  a  map  of  Ventura  County,  the  County  is  the 
major  market  area  for  the  map.  The  County  was  given  the 
right  to  reproduce  and  sell  unlimited  numbers  of  copies  of 
the  map  to  the  public  at  prices  to  be  determined  by  the 
County.   The  County  was  not  required  to  make  periodic  royalty 
payments  to  Blackburn.   The  County  could  have  given  away 
copies  of  the  map  if  it  so  desired.   The  County's  rights  were 
not  restricted  to  any  geographic  area  or  period  of  time.  The 
County  was  free  to  compete  anjrwhere  and  anytime  with  Blackburn 
or  anyone  else  to  whom  he  may  have  sold  the  right  to  repro- 
duce and  sell  copies  of  the  map. 

All  that  Blackburn  had  left  of  the  "copyright"  after 
July  17,  1956,  was  a  non-exclusive  right  to  reproduce  and  sell 
copies  of  the  map.  He  had  only  the  "right"  to  compete  with 
the  County  for  sales  and  that  is  all  that  he  could  have  sold 
to  anyone  else.   The  "exclusive"  rights  of  the  "copyright" 
were  split  between  Blackburn  and  the  County  after  July  17, 
1956.  What  Blackburn  retained  certainly  was  no  more  valuable 
than  what  he  had  sold  to  the  County  for  one  thousand  nine 
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hundred  dollars  ($1,900).   In  view  of  the  fact  that  the 
County  could  and  did  reproduce  and  sell  copies  to  the  public 
at  a  much  lower  price  than  Blackburn  (R.Tr.  66),  the  rights 
which  Blackburn  retained  after  July  17,  1956,  were  worth  much 
less  than  one  thousand  nine  hundred  dollars  ($1,900). 

The  value  of  the  copyright  clearly  was  greatly 
diminished  by  the  sale  to  the  County  of  the  right  to  reproduce 
and  sell  copies  to  the  public.   Blackburn's  opinion  that  the 
copyright  was  "just  as  valuable"  after  the  sale  to  the  County 
(R.Tr.  74-75)  is  pure  nonsense.   It  simply  does  not  hold  up 
under  an  analysis  of  the  rights  involved  in  the  copyright  of 
a  map , 

Blackburn  himself  unwittingly  stated  the  real  cause 

of  the  decrease  in  the  value  of  the  copyright  when  he  said, 

"I  never  developed  any  business  because  I 
had  no  chance  to  because  I  couldn't  compete 
with  the  price  they  were  selling  it  tor  .  T 
",    .  Previous  to  195b  I  was  selling  $1,500 
worth  of  maps  a  year.   From  then  on  it 
dropped  down  from  $450  to  $250  a  year  be- 
cause they  could  buy  this  big  scale  from 
the  County  for  less  than  I  could  sell  tTTe 
reduced  scale  that  I  depended  on."  (Em- 
phasis  added.   R.Tr.  64.) 

He  testified  that  the  County  sold  copies  of  the  map  for  fif- 
teen dollars  ($15)  whereas  he  sold  them  for  seventy  dollars 
($70)  (R.Tr.  66).  When  asked  whether  the  value  of  the  copy- 
right was  reduced  by  the  sale  of  rights  to  the  County,  Black- 
burn answered,  "not  if  they  hadn't  undersold  me."   (R.Tr.  74.) 
Blackburn  recognized  that  the  primary  cause  of  his  loss  was 
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the  competition  of  the  County  and  not  the  failure  of  the 
County  to  affix  copyright  notices.   This  is  also  shown  by 
the  fact  that  the  County's  sales  increased  by  fifty  percent 
(507o)  after  the  copyright  notices  were  affixed  (R.Tr.  91). 
The  District  Court  however  ignored  the  loss  which  was  caused 
by  the  contract  with  the  County  and  in  effect  rewrote  the 
contract  to  give  Blackburn  the  full  amount  of  his  estimate  of 
the  market  value  of  the  copyright. 

It  is  clear  that  the  District  Court  in  awarding 
damages  in  the  amount  of  thirteen  thousand  one  hundred  dollars 
($13,100)  did  not  consider  the  great  reduction  in  value  caused 
by  the  contract  with  the  County  and  did  not  apportion  the 
damages.   The  District  Court  therefore  did  not  follow  the  law 
and  did  not  award  only  "such  damages  as  the  copyright  pro- 
prietor may  have  suffered  due  to  the  infringement." 
B.   The  Value  of  the  Copyright  was  Greatly  Decreased  by  the 
Fact  that  the  Copies  of  the  Map  Sold  by  the  County  Under 
the  Agreement  of  July  17,  1956,  Were  Current  and  Up  to 
Date  Whereas  the  Copies  Sold  by  Blackburn  Were  Not  Up  to 
Date. 

At  the  time  of  the  trial  nearly  nine  years  had 
passed  since  Blackburn  had  sold  the  County  the  right  to  re- 
produce and  sell  copies  of  the  map  to  the  public.   The  County 
had  corrected  errors,  added  to,  up-dated  and  kept  current  the 
information  depicted  on  the  copies  of  the  map  reproduced  and 
sold  by  the  County  under  the  agreement  with  Blackburn  (H  .  144, 
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R.Tr.  92-93).   Blackburn,  however,  did  not  keep  the  map  cur- 
rent and  up  to  date  (R.Tr.  67-70)  so  the  copies  reproduced 
and  sold  by  him  did  not  contain  current  information. 

The  map  involved  covers  the  most  populous  area  of 
one  of  the  fastest  growing  counties  in  California.  As  the 
trial  judge  observed  (R.Tr.  110)  it  is  reasonable  to  assume 
that  copies  of  the  map  are  not  bought  "for  antiques  to  put 
in  a  museum."  The  title  insurance  companies,  public  utilities 
and  service  corporations  to  whom  the  County  sold  copies  of 
the  map  (R,  144)  obviously  were  interested  in  buying  copies 
of  a  current  and  up-to-date  map. 

The  District  Court's  conclusion  that  the  work  of 
the  County  in  correcting  and  up-dating  the  map  has  no  bearing 
on  the  issue  of  damages  (R.  166)  is  clearly  erroneous.   In 
assessing  the  damages  "due  to  the  infringement"  the  District 
Court  should  have  considered  the  diminution  in  the  value  of 
the  copyright  which  was  caused  by  the  fact  that  a  current 
and  up-to-date  version  of  the  map  was  on  the  market  in  com- 
petition with  Blackburn's  copies  of  the  map.   The  District 
Court  did  not  properly  ascertain  the  damages  suffered  by 
Blackburn  due  to  the  failure  of  the  County  to  affix  copyright 
notices. 

C.   The  District  Court  Should  Have  Awarded  the  Statutory 
Damages  in  Lieu  of  Actual  Damages  Because  There  Was 
no  Evidence  of  the  Amount  of  Actual  Damage  Which  Was 
Caused  by  Any  Infringement  of  the  County. 
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Blackburn  testified  that  his  sales  of  copies  of 
the  map  dropped  from  one  thousand  five  hundred  dollars 
($1,500)  a  year  to  four  hundred  fifty  dollars  ($450)  or  two 
hundred  fifty  dollars  ($250)  a  year  (R.Tr.  64).  This  would 
be  an  average  loss  of  sales  of  one  thousand  one  hundred  fifty 
dollars  ($1,150)  a  year  or  a  total  of  nine  thousand  two  hun- 
dred dollars  ($9,200)  from  July  1956  until  the  County  affixed 
copyright  notices  in  June  1964  and  a  total  of  three  thousand 
four  hundred  fifty  dollars  ($3,450)  for  the  three-year  period 
of  the  statute  of  limitations.  But  there  is  no  evidence  as 
to  what  portion  of  the  loss  of  sales  was  caused  by  the  failure 
of  the  County  to  affix  copyright  notices.   There  was  no  evi- 
dence before  the  Court  as  to  what  Blackburn's  loss  of  sales 
would  have  been  if  the  County  had  affixed  copyright  notices 
to  every  copy.   The  County's  sales  increased  by  fifty  percent 
(507o)  after  the  copyright  notices  were  affixed  (R.Tr.  91),  so 
it  is  obvious  that  the  absence  of  copyright  notices  was  not 
the  sole  cause  if  any  cause  at  all,  of  Blackburn's  loss  of 
sales, 

Blackburn  testified  that  the  market  value  of  the 
copyright  went  from  fifteen  thousand  dollars  ($15,000)  in 
1956  to  nothing  at  the  time  of  the  trial  (R.Tr.  50).  His 
witness  Renie  testified  that  the  value  of  the  copyright  in 
1956  was  fifteen  thousand  dollars  ($15,000)  to  twenty  thousand 
dollars  ($20,000)  (R.Tr.  79)  and  that  after  the  sale  of  the 
rights  to  the  County  and  the  sale  of  copies  by  the  County 
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without  copyright  notices  the  copyright  had  no  value.  But 
neither  Blackburn  nor  Renie  testified  as  to  what  portion  of 
the  loss  in  value  was  caused  by  the  failure  of  the  County  to 
affix  copyright  notices  and  what  portion  was  caused  by  the 
sale  of  the  rights  to  the  County  and  other  factors. 

The  best  evidence  of  the  value  of  the  copyright  in 
1956  is  the  fact  that  Blackburn  in  1956  sold  the  right  to 
reproduce  and  sell  copies  to  the  public  for  one  thousand  nine 
hundred  dollars  ($1,900).   If  the  copyright  really  was  worth 
fifteen  thousand  dollars  ($15,000)  Blackburn  surely  would  not 
have  sold  what  is  in  effect  all  of  the  protected  rights  for 
only  one  thousand  nine  hundred  dollars  ($1,900).   But  regard- 
less of  the  amount  of  its  market  value  there  is  no  evidence 
of  what  portion  of  the  loss  in  value  was  caused  by  the 
County's  infringement. 

The  District  Court  apparently  accepted  as  true 
the  testimony  that  the  copyright  had  lost  all  of  its  value. 
The  Court  held  that  Blackburn  did  not  forfeit  or  waive  his 
copyright  and  in  fact  still  holds  it  (R.  164-166).  Blackburn 
did  not  lose  his  copyright  yet  the  Court  awarded  damages  for 
the  full  claimed  value  of  the  copyright  prior  to  the  agree- 
ment of  July  17,  1956,  just  as  though  the  copyright  had  been 
lost. 

Blackburn  testified  that  since  July  1956  he  sold 
from  four  hundred  fifty  dollars  ($450)  to  two  hundred  fifty 
dollars  ($250)  worth  of  copies  of  the  map  a  year,(R.Tr.  64). 
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At  that  rate  he  received  approximately  two  thousand  eight 
hundred  dollars  ($2,800)  from  sales  of  copies  of  the  map  up 
to  the  time  the  County  affixed  copyright  notices  in  June  1964. 
The  County's  sales  increased  by  fifty  percent  (507o)  after  the 
copyright  notices  were  affixed  (R.Tr.  91)  and  Blackburn's 
sales  continued  to  decrease  (R.Tr.  66-67).  Blackburn  still 
has  the  copyright  (R.  164-166;  R.Tr.  109)  and  is  able  to 
make  future  sales  and  recover  from  anyone  who  may  infringe 
his  copyright.   Thus  the  copyright  clearly  is  not  valueless 
now  and  the  absence  of  copyright  notices  from  copies  sold  by 
the  County  did  not  cause  damage  in  the  amount  of  thirteen 
thousand  one  hundred  dollars  ($13,100). 

Since  there  was  no  proof  of  the  amount  of  actual 
damages  caused  by  the  absence  of  copyright  notices,  the 
District  Court  should  have  awarded  statutory  in  lieu  damages 
if  any  damages  were  to  be  awarded.   There  v/as  evidence  that 
the  County  had  sold  96  complete  copies  of  the  map  and  1,948 
separate  parts  representing  approximately  68  more  complete 
copies  of  the  map  which  did  not  contain  the  copyright  notice 
in  the  three  years  before  the  complaint  was  filed  (R.  144) . 
There  was  sufficient  basis  for  the  Court  to  award  damages  at 
the  rate  of  one  dollar  ($1)  per  infringing  copy  not  to  exceed 
five  thousand  dollars  ($5,000)  nor  be  less  than  t\70  hundred 
fifty  dollars  ($250). 

By  failing  to  properly  determine  the  amount  of 
damage  caused  by  the  failure  of  the  Couxrcy   to  affix  copyright 
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notices  during  the  statutory  period,  the  District  Court  has 

av/arded  excessive  damages. 

CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted 

that  the  District  Court's  judgment  should  be  reversed,  and  the 

cause  remanded  with  instructions  to  dismiss  the  complaint  and 

enter  judgment  granting  appropriate  relief  to  the  County  of 

Ventura,  or  in  the  alternative,  with  instructions  to  enter 

judgment  granting  Blackburn  damages  in  an  amount  in  the  dis- 

I  cretion  of  the  trial  court  not  to  exceed  five  thousand  dollars 

($5,000)  nor  be  less  than  two  hundred  fifty  dollars  ($250),  or 

to  grant  other  appropriate  relief  to  which  the  County  of 

Ventura  may  be  entitled. 

WOODRUFF  J.  DEEM 

District  Attorney 

HERBERT  L.  ASHBY 

Assistant  District  Attorney 

ICARL  H.  BERTELSEN 

Deputy  District  Attorney 

County  of  Ventura 
Courthouse 
Ventura,  California 


September  1965 . 
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AGREEMENT  TO  REPRODUCE  MAP  OF 
VENTURA  COUNTY 

WHEREAS,  0.  V.  BLACKBURN  is  the  proprietor  of  a 
certain  map  of  Ventura  County,  California  titled  "Blackburn's 
Map  of  Ventura  County,  copyrighted,  compiled  and  published 
by  0.  V.  Blackburn",  and 

WHEREAS,  it  is  the  desire  of  the  COUNTY  OF  VENTURA, 
California  to  obtain  a  duplicate  tracing  of  said  map,  together 
with  the  right  to  reproduce  said  map  for  use  by  the  County 
Surveyor  and  for  sale  to  the  public, 

NOW,  THEREFORE,  the  COUNTY  OF  VENTURA,  California, 
hereafter  called  County,  and  0.  V.  BLACKBURN,  6400  West 
Boulevard,  Los  Angeles,  California,  hereafter  called  Blackburn; 
agree  as  follows: 

1.  Blackburn  grants  and  sells  to  County  the  right 
to  obtain  duplicate  tracings  on  linen  from  the  photographic 
negatives  of  Blackburn's  Map  of  Ventura  County.   County  shall 
bear  the  expense  of  making  such  duplicate  tracings.   Upon 
completion  said  duplicate  tracings  shall  be  the  property  of 
County. 

2.  Blackburn  grants  and  sells  to  County  the  right 
to  reproduce  from  said  duplicate  tracings  any  and  all  maps 
necessary  for  County  use. 

3.  Blackburn  grants  and  sells  to  County  the  right 
to  sell  prints  of  said  duplicate  tracings  to  the  public  at 
such  prices  as  may  be  determined  by  County. 
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4.  County  agrees  to  pay  Blackburn  the  sum  of 

one  thousand  nine  hundred  dollars  ($1,900)  as  full  considera- 
tion for  the  rights  herein  granted  and  sold. 

5.  Nothing  contained  in  this  agreement  shall  be 
deemed  or  construed  to  restrict  the  right  of  Blackburn  to 
sell  reproductions  of  Blackburn's  Map  of  Ventura  County  to 
the  public  in  Ventura  County  or  elsewhere. 

DATED  this  17th  day  of  July,  1956. 

COUNTY  OF  VENTURA 


By  s/  L.  A.  PRICE 

Chairman 

Beard  of  Supervisors,  County 

of  Ventura,  State  of 

California 


ATTEST: 


L.  E.  HALLOWELL,  County  Clerk 
of  the  County  of  Ventura  and 
ex  officio  Clerk  of  the  Board 
of  Supervisors  thereof 


By  s/  SHIRLEY  WEEKS 
Deputy  Clerk 


s/  0.  V.  BLACKBURN 
0.  V.  Blackburn 
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I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in 
my  opinion,  the  foregoing  brief  is  in  full  compliance  with 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


No.  20275 
COUNTY  OF  VENTURA,  APPELLANT 

V. 

0.  V.  BLACKBURN,  APPELLEE 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
SOUTHERN  DISTRICT  OF  CALIFORNIA,  CENTRAL  DIVISION 


REPLY  BRIEF  FOR  APPELLANT 


STATEMENT  OF  THE  CASE 
In  the  appellee's  brief  Blackburn  contends  that  the 
statement  of  the  case  contained  in  the  County's  brief  differs 
from  the  "Findings  of  Fact"  and  from  the  "evidence"  (Blackburn 
Br.  1),  The  appellant's  statement  of  the  case  need  not  be  a 
verbatim  restatement  of  the  findings  of  fact  drafted  by  the 
prevailing  party  below.   It  is  respectfully  submitted  that 
the  County's  brief  does  fairly  state  the  facts  and  the  develop 
ment  of  the  case. 

In  an  effort  to  show  an  alleged  misstatement  of 
facts  in  the  County's  brief,  Blackburn  cites  as  "evidence" 
his  answers  to  pretrial  interrogatories  (Blackburn  Br.  1,  3,4, 
26  !  5-6).  The  answers  to  the  interrogatories,  however,  were  not 
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admitted  in  evidence  at  the  trial.  Blackburn's  answers 
would  not  be  admissible  in  evidence  on  his  own  behalf  but 
would  be  rejected  as  self-serving  hearsay.   See  Haskell  Plumb- 


ing &  Heating  Co.  v.  Weeks,  237  F.2d  263,  267  (9th  Cir.  1956). 
VThen  Blackburn's  attorney  offered  to  stipulate  the  interroga- 
tories and  answers  into  evidence,  the  judge  stated  that  he 
did  not  think  they  were  material  (R.Tr.  102)  and  the  County 
did  not  stipulate  that  they  could  be  admitted  in  evidence. 
Thus  the  answers  to  interrogatories  are  not  "evidence"  in 
this  case. 

An  examination  of  the  County's  brief  and  the  record 
reveals  that  the 'bis statements  of  facts"  which  Blackburn 
points  out  are  really  only  differing  opinions  and  conclusions. 
The  one  real  misstatement  he  points  to  (Blackburn  Br.  2)  is 
actually  an  error  in  favor  of  Blackburn  rather  than  the 
County.  Renie  testified  to  the  value  of  the  copyright  on  the 
map  prior  to  the  agreement  (R.Tr.  79),  whereas  we  stated  that 
he  testified  to  the  value  of  the  map  (County  Br.  4,  lines  7- 
10).  If  the  map  was  worth  a  certain  amount,  the  exclusive 
20  I  right  to  copy,  print,  publish  and  sell  it  would  surely  be 
worth  as  much  or  more. 

Blackburn's  brief  contains  several  erroneous  state- 
ments and  citations  to  the  record.  For  example  he  contends 
that  all  persons  involved  in  negotiating  the  agreement  saw 
the  copyright  notices  on  the  negatives  (Blackburn  Br.  2),  Butj 
there  is  no  evidence  that  anyone  other  than  Blackburn  actually 
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saw  them.  The  only  copyright  notices  on  the  eight  negatives 
are  contained  in  what  Blackburn  calls  his  "big  titles"   (R. 
Tr.  26,  35).  These  titles  are  approximately  2  inches  high 
and  13^  inches  long  (See  P.  Exs.  2-A  through  2-E) .  The  word 
"copyright"  is  less  than  1/8  of  an  inch  high  and  7/8  of  an 
inch  long.  The  eight  negatives  are  all  approximately  33 
inches  wide  and  vary  in  length  from  approximately  6  feet  to 
13  feet.   The  titles  are  not  located  on  the  map  itself  but 
are  located  in  the  blank  areas  at  the  bottom  or  top  of  the 
negatives.   Thus  it  certainly  cannot  be  said  that  everyone 
Vvho  looked  at  these  large  negatives  necessarily  saw  the  1/8 
inch  by  7/8  inch  word  "copyright."  If  the  "big  titles"  were 


13  i  visible  at  all  when  the  negatives  were  provided  to  the  County, 


the  fact  that  they  were  placed  at  random  on  the  negatives 
(for  example,  P.  Ex.  2-A  has  five  of  these  "titles"  printed 
sideways  in  the  lower  left  corner  of  the  negative)  may  have 
led  an  observer  interested  in  the  map  to  believe  that  they 
were  surplusage  placed  there  for  Blackburn's  own  use  (see 
R.Tr.  19)  and  therefore  to  fail  to  see  the  small  word  "copy- 
right." 

Blackburn  did  not  demonstrate  that  any  of  the  eight 
negatives  contained  copyright  notices  when  they  were  provided 
to  the  County,  as  his  brief  contends  (Blackburn  Br.  2).  Three 
of  the  eight  photographic  negatives  (P.  Exs.  2-A  to  2-H)  do 
not  now  contain  copyright  notices  (R.Tr.  25,  31,  34;  P.  Exs. 
2-F,  2-G,  2-H).  He  testified  to,  but  clearly  did  not 
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demonstrate,  the  condition  of  any  of  the  negatives  at  the 
time  they  were  provided  to  the  County  under  the  agreement. 
It  is  interesting  to  note  that  prior  to  the  trial  Blackburn 
stated  that  copyright  notices  were  "affixed  when  made;  at 
top  and  bottom  of  negatives  in  fourteen  different  places  .  , 
.  ."  (R.  66).  Five  of  the  negatives  (P.  Exs.  2-A  through 
2-E)  do  now  contain  the  "big  titles"  in  a  total  of  fourteen 
different  places,  but  the  only  evidence  that  the  other  three 
negatives  ever  contained  any  copyright  notices  or  that  any  of 
them  contained  notices  when  provided  to  the  County  was 
Blackburn's  testimony  (R.Tr.  18-44). 

Blackburn  states  that  two  negatives  do  not  contain 
copyright  notices  (Blackburn  Br.  11),  whereas  in  fact  three 
of  the  eight  have  no  notices  (P.  Exs.  2-F,  2-G,  2-H;  R.Tr. 
25,  31,  34).  In  several  places  he  cites  pages  of  the  record 
or  transcript  which  do  not  support  the  proposition  stated 
(e.g.  Blackburn  Br.  6  citing  R.Tr.  69;  Br.  14  citing  R.Tr.  66; 
Br.  14  citing  R.Tr.  36).  At  one  point  he  accuses  the  County 
of  misquoting  the  record  (Blackburn  Br.  22)  but  fails  to  men- 
tion where  the  alleged  misquotation  is  to  be  found. 

THE  COPYRIGHTABILITY  OF  THE  MAP  AND  THE 
OBLIGATION  OF  THE  COUNTY  TO  AFFIX  COPY- 
RIGHT NOTICES  WERE  DECIDED  BY  THE  TRIAL 
COURT  AS  ISSUES  OF  LAW. 

In  an  apparent  effort  to  divert  attention  from  the 
fact  that  the  trial  court  decided  the  issues  of  copyright- 
ability  and  the  obligation  to  affix  copyright  notices  as 
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issues  of  law  only,  Blackburn  contends  that  the  County's 
brief  makes  "a  strained  and  erroneous  interpretation  of  the 
Court's  ruling"  which  is  "by  no  means  a  'holding'"  (Blackburn 
Br.  2-3),  "an  out  of  context,  oblique  gesture  towards  the 
trial  judge"  (Blackburn  Br,  4)  and  an  "attempted  implication 
derogatory  to  the  trial  judge"  (Blackburn  Br.  10).  A  fair- 
minded  reading  of  the  County's  brief  indicates  an  effort  to 
demonstrate  that  these  issues  were  decided  by  the  trial  judge 
as  issues  of  law  upon  the  pleadings  and  stipulated  facts  at 
the  commencement  of  the  trial.  They  were  not  decided  upon 
conflicting  evidence  or  any  testimony  at  the  trial.  All  of 
the  evidence  on  these  issues  which  was  before  the  trial  judge 
is  before  this  Court  and  is  in  the  same  form, 

Blackburn  conveniently  ignores  the  fact  that  the 
question  of  whether  the  map  contained  sufficient  original  and 
creative  work  to  be  copyrightable  under  the  laws  of  the  United 
States  was  stipulated  in  the  pretrial  conference  order  to  be 
an  issue  of  law  (R.  148,  lines  18-20).  The  question  whether 
the  County  was  obligated  under  the  contract  or  the  law  to 
affix  copyright  notices  was  also  stipulated  to  be  an  issue  of 
law  (R.  147,  line  11  -  148,  line  7).  None  of  the  "issues  of 
fact  remaining  to  be  litigated"  in  the  pretrial  conference 
order  (R.  145,  line  27  -  146,  line  10)  related  to  copyright- 
ability  of  the  map.  The  only  "issue  of  fact  remaining"  re- 
lated to  whether  the  County  was  obligated  under  the  agreement 
to  affix  copjrright  notices  was  whether  copyright  notices  had 
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been  discussed  by  Blackburn  and  any  agent  of  the  County  (R. 
145,  line  31  -  146,  line  3).   The  trial  judge  obviously  de- 
cided that  even  if  they  had  not  been  discussed,  the  County 
would  be  under  an  obligation  to  affix  notices  because  the 
subject  of  the  agreement  was  a  map  in  which  Blackburn  claimed 
a  copyright  (R.Tr.  12-13,  14.) 

The  finding  of  fact  (drafted  by  Blackburn's  attor- 
ney) relating  to  copyrightability  is  merely  a  direct  quota-  • 
tion  of  the  admitted  facts  in  the  pretrial  conference  order 
(R.  162,  lines  10-23;  144,  line  28  -  145,  line  9).  The  find- 
ing of  fact  relating  to  the  agreement  is  also  a  direct  quota- 
tion of  the  admitted  facts  in  the  pretrial  conference  order 
(R.  160,  lines  20-26;  143,  lines  9-15).  The  trial  court  also 
found  that  copyright  notices  were  not  discussed  by  Blackburn 
and  any  agent  of  the  County  (R.  163,  lines  18-20).  The  County 
does  not  urge  that  any  of  these  findings  of  fact  should  be 
reversed. 

It  is  clear  that  the  District  Court  in  holding  at 
the  commencement  of  the  trial  that  the  map  was  copyrightable 
and  tlB  t  the  County  had  an  obligation  under  the  contract  and 
the  law  to  affix  copyright  notices  was  deciding  issues  of  law. 
The  trial  judge  stated  that  he  was  disposing  of  law  issues 
(R.Tr.  9,  lines  11-14)  and  construing  the  written  agreement 
(R.Tr.  12,  line  23  -  13,  line  6;  14,  lines  15-17).   He  was 
not  "merely  voicing  generalities  with  a  view  to  orienting  his 
mind  to  the  trial  of  the  case  before  him"  (Blackburn  Br.  3), 

-6- 


He  was  deciding  issues  of  law  as  stipulated  in  the  pretrial 

2  conference  order  (R.  147-149)  and  was  narrowing  the  factual 

3  issue  to  be  tried  to  whether  Blackburn  "waived  his  copyright" 

4  jby  giving  the  County  photographic  negatives  without  copyright 
notices  (R.Tr.  13,  lines  3-6;  15,  line  25  -  16,  line  4;  17, 
lines  6-8)  and  to  the  amount  of  damages  (R.Tr.  17,  lines  9-10) 
It  certainly  is  not  derogatory  of  a  trial  judge  to  state  that 
he  decided  issues  of  law  upon  stipulated  facts  at  the  commence- 
ment of  the  trial. 

The  point,  which  Blackburn  attempts  to  obscure,  is 
that  the  District  Court  decided  issues  of  law  and  that  this 
Court  therefore  is  not  being  asked  to  review  findings  of  fact 
based  upon  conflicting  evidence  or  the  testimony  of  witnesses. 


MERELY  COPYING  FROM  SEVERAL  SOURCES  IS 
NOT  SUFFICIENT  ORIGINALITY  AND  CREATIVITY 
TO  MAKE  A  MAP  COPYRIGHTABLE  AS  A  MATTER 
OF  LAW. 

In  arguing  that  Blackburn's  map  does  not  contain 
sufficient  original  and  creative  work  to  be  copyrightable 
under  the  law  of  the  United  States,  the  County  does  not  dis- 
regard "with  barefaced,  unabashed  abandon,  its  own  lawyers' 
contract"  (Blackburn  Br.  4).  It  is  the  County's  and  Black- 
burn's contract,  not  "its  own  lawyer's  contract^'  and  it  no- 
where states  that  Blackburn's  map  contains  sufficient  original 
and  creative  work  to  be  copyrightable.   It  nowhere  states  that 
Blackburn  is  the  proprietor  of  a  copyright  or  that  the  County 
recognizes  as  valid  any  claim  which  Blackburn  may  make  to  a 
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copyright. 

The  fact  that  the  County  paid  Blackburn  one  thousand 
nine  hundred  dollars  ($1,900)  for  a  copy  of  the  map  and  the 
right  to  reproduce  and  sell  copies  of  the  map  certainly  does 
not  establish  that  the  map  contains  sufficient  original  and 
creative  work  to  be  copyrightable  under  the  law  of  the  United 
States.  Neither  the  contract  nor  any  statement  therein  makes 
the  map  copyrightable  or  estops  the  County  from  asserting  that 
it  is  not  copyrightable.   See  Sawyer  v.  Crowell  Pub.  Co., 
46  F.Supp.  471,  473  (S.D.N.Y.  1942).  And  the  District  Court 
correctly  so  concluded  (R.  166,  lines  18-19). 

Blackburn's  problem  is  that  the  only  evidence  of 
originality  and  creativity,  the  admitted  facts  (R.  144-145)  and 
the  identical  findings  of  fact  (R.  163,  lines  10-23),  shows 
nothing  more  than  actual  copying  of  various  sources.  The 
evidence  does  not  show  "something  more  than  a  'mere  trivial' 
variation,  something  recognizably  'his  own'"  (Blackburn  Br. 
5),  or  any  "problems  of  tying  the  maps  together,  adjustment 
of  scales,  elimination  of  much  material  from  the  source" 
(Blackburn  Br.  8)  or  any  other  original  and  creative  work  by 
Blackburn.  In  an  apparent  effort  to  create  some  evidence  of 
originality,  he  quotes  his  answer  to  an  interrogatory  and 
cites  the  reporter's  transcript  of  the  trial  as  the  source  of 
the  statement  (Blackburn  Br.  5-6).  But  even  if  this  self- 
serving  hearsay  were  evidence,  it  does  not  show  any  creative 
or  original  work  on  his  part  beyond  mere  actual  copying  from 
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various  sources. 

Thus,  it  is  clear  that  the  District  Court's  conclu- 
sion that  the  map  was  copyrightable  was  in  fact  based  upon 
the  erroneous  premise  that  as  a  matter  of  law  merely  copying 
from  three  or  more  sources  is  sufficient  original  and  creative 
work  to  make  a  map  copyrightable, 

A  COVENANT  TO  AFFIX  COPYRIGHT  NOTICES 
WILL  NOT  BE  IMPLIED  AGAINST  A  PARTY  TO 
AN  AGREEMENT  FOR  THE  SOLE  PURPOSE  OF 
MAKING  THAT  PARTY  LIABLE  IN  DAMAGES  TO 
THE  OTHER  PARTY  FOR  COPYRIGHT  INFRINGEMENT. 

Blackburn  places  great  emphasis  on  the  word  "dupli- 
cate" in  the  agreement  (Blackburn  Br.  2,  9-10,  11,  15).  The 
agreement  (P.  Ex.  1;  R.  5-6;  County  Br.  App.  A)  does  talk  of 
duplicate  tracings  of  the  map.  But  it  says  nothing  about 
duplicate  tracings  of  Blackburn's  "big  titles"  or  duplicate 
tracings  of  the  negatives.  The  County  obviously  was  inter- 
ested in  buying,  and  Blackburn  in  selling  rights  to  the  map, 
not  to  Blackburn's  "big  titles."  An  examination  of  the  nega- 
tives (P.  Exs.  2-A  through  2-H)  reveals  that  the  "big  titles" 
were  not  an  integral  or  necessary  part  of  the  map  contained 
on  the  negatives.   The  random  and  unusual  placement  of  the 
"big  titles"  on  the  negatives  indicates  that  they  were  placed 
there  for  Blackburn's  own  use  (R.Tr.  19,  55-56)  and  were  not 
a  part  of  the  map  involved  in  the  agreement.  The  omission  of 
the  "big  titles"  from  the  duplicate  tracings  of  the  map  there- 
fore does  not  make  them  anything  other  than  duplicate  tracings 
of  the  map, 
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Blackburn  is  apparently  attempting  to  suggest  that 
the  inadvertent  omission  of  a  single  dot  or  line  of  the  map 
from  a  copy  would  prevent  it  from  being  a  duplicate  tracing 
of  the  map  and  would  make  it  an  infringement  of  the  copyright. 
This  rationale  certainly  requires  a  highly  technical,  strained 
and  unreasonable  interpretation  of  the  words  "duplicate  trac- 
ing of  the  map."  But  even  with  Blackburn's  interpretation  of 
the  phrase,  the  fact  remains  that  the  "big  titles"  were  not  a 
necessary  or  integral  part  of  the  map.  The  agreement  says 
duplicate  tracings  of  the  map  and  that  is  precisely  what  the 
linen  tracings  (P.  Ex.  2-A-l  through  2-H-8)  are  despite  the 
absence  of  Blackburn's  "big  titles"  with  the  little  copyright 
notices. 

The  County  certainly  has  not  forgotten  its  earlier 
position  that  the  copyright  notices  were  not  on  the  negatives 
or  were  blocked  out  before  they  were  given  to  the  County,  as 
suggested  by  Blackburn  (Blackburn  Br.  11).  We  have  not  urged 
this  defense  on  appeal  for  the  simple  reason  that  BlacldDurn 
testified  that  they  were  on  the  negatives  when  delivered  to 
the  County  (R.Tr.  18-44)  and  the  trial  court  so  found  (R.  163, 
lines  6-8) .  We  are  aware  of  the  difficulties  in  overturning 
a  finding  of  fact  for  lack  of  substantial  evidence. 

Blackburn  quotes  at  length  from  National  Comics 
Publications  v.  Fawcett  Publications,  191  F.2d  594,  600  (2d 
Cir.  1951)  and  then  completely  ignores  or  misunderstands  what 
he  has  quoted  by  stating  that  "if  any  'forfeiture'  occurred 
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.  .  .  [it]  must  have  been  caused  by  the  [County's]  wrongfully 
failing  to  put  the  notice  on  the  maps"  (Blackburn  Br.  14). 
The  whole  point  of  the  National  Comics  case  is  that  a  licen- 
see' s  wrongfully  failing  to  put  on  notices  (i.e. ,  in  breach 
of  a  promise  exacted  by  the  copyright  proprietor  to  affix  no- 
tices) does  not  cause  a  forfeiture  of  the  copyright.  Thus  if 
the  County  wrongfully  failed  to  put  on  notices,  there  was  no 
forfeiture  of  the  copyright.  Whether  publication  without 
copyright  notices  by  a  licensee  causes  a  forfeiture  depends 
upon  whether  the  proprietor  exacted  a  promise  to  affix  notices 
from  the  licensee  and  whether  section  21  of  the  Copyright  Act 
saves  the  copyright.  Blackburn,  of  course,  did  not  exact  such 
a  promise  from  the  County,  so  the  County  did  not  wrongfully 
fail  to  put  on  notices,.  Whether  the  copyright  was  forfeited 
depends  upon  whether  section  21  applies,  but  that  need  not  be 
decided  in  this  case.  The  issue  here  is  whether  the  omission 
of  notices  from  copies  reproduced  by  the  County  was  wrongful. 

The  agreement  says  nothing  about  copyright  notices. 
They  were  never  discussed  (R.  163,  lines  18-20)  and  there  is 
no  evidence  that  Mr.  Rice  or  any  other  agent  of  the  County  saw 
the  1/8  inch  by  7/8  inch  word  "copyright"  which  Blackburn  said 
V7as  on  the  negatives.  The  County  had  purchased  copies  of 
maps  from  Blackburn  in  prior  years  (R.Tr.  71,  lines  5-12) 
which  may  have  contained  the  "title"  referred  to  in  the  agree- 
ment. 

Although  it  may  be  safe  to  assume  that  the  County's 
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"legal  staff  knew  more  about  contracts  than  did  Blackburn" 
(Blackburn  Br.  15) ,  it  certainly  is  not  safe  to  assume  that 
the  County  District  Attorney's  staff  knew  more  about  copy- 
rights, copyright  notices  and  copyright  licenses  than  did 
Blackburn.  Blackburn  has  been  in  the  map-making  business  for 
himself  since  1927  (R.Tr.  45,  lines  17-19)  and  has  brought 
at  least  one  other  copyright  infringement  suit.  Blackburn  v. 
Southern  California  Gas  Co.,  14  F.Supp.  553  (S.D.Cal.  1936). 


One  of  the  attorneys  for  Blackburn  in  that  suit  was  named 
Porter  C.  Blackburn. 

In  Warner  Bros,  v.  Columbia  Broadcasting  System, 
Inc. ,  216  F.2d  945  (9th  Cir.  1954),  Warner  was  claiming  that 


it  had  acquired  the  exclusive  right  to  use  individual  charac- 
ters and  their  names  together  with  the  title  of  a  book  under 
a  lengthy  agreement  in  which  it  bought  certain  movie,  radio 
and  television  rights.  This  court  held  that  even  if  Warner 
had  been  assigned  the  complete  copyright  it  would  not  have 
the  exclusive  right  to  the  characters,  because  they  were  only 
the  vehicle  of  the  story  and  were  not  within  the  area  of  pro- 
tection afforded  by  copyright.  Here  the  County  does  not  claim 
any  exclusive  rights  or  any  right  protected  by  copyright  other 
than  the  right  to  reproduce  and  to  sell  copies  of  the_ map. 
The  agreement  is  not  a  lengthy  and  detailed  document  drafted 
by  a  group  of  experts  on  copyright  law  and  the  publishing 
business.  The  County  claims  simply  that  this  short  and 
straightforward  agreement  does  not  require  the  County  to  affix 
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copyright  notices. 

Blackburn* s  implied  negative  covenant  argument 
(Blackburn  Br,  16-18)  completely  misses  the  point.   The  only 
reason  for  implying  a  covenant  in  this  case  is  to  make  the 
County  an  infringer  of  copyright  and  liable  for  money  damages. 
Implying  a  covenant  to  affix  notices  will  not  restore  the 
value  of  the  copyright  because  the  County  still  has  the  right 
to  reproduce  and  sell  copies  to  the  public  at  prices  determined 
by  the  County.   Such  a  covenant  will  not  protect  Blackburn 
from  the  competition  of  the  County  for  sales  of  the  map.   It 
will  not  enable  Blackburn  to  transfer  any  exclusive  rights  to 
anyone  else.  None  of  the  cases  cited  by  Blackburn  implies  a 
covenant  to  affix  notices  for  the  sole  purpose  of  making  a 
licensee  liable  in  damages  for  copyright  infringement. 

If  the  law  would  imply  a  promise  to  affix  notices 
where  the  agreement  is  silent  merely  because  the  subject  of 
the  agreement  is  copyrighted  material ,  there  was  no  need  for 
Judge  Hand  to  remand  the  National  Comics  case  to  determine 
whether  the  copyright  proprietor  had  exacted  a  promise  to  af- 
fix notices  from  the  licensee.  Thus  it  is  clear  that  the 
County  is  not,  as  a  matter  of  law,  under  an  obligation  to  af- 
fix copyright  notices  because  the  subject  of  the  agreement  was 
a  map  in  which  Blackburn  claims  a  copyright. 

SECTION  10  OF  THE  COPYRIGHT  ACT  DOES  NOT 
IN  ITSELF  IMPOSE  UPON  THE  COUNTY  AN  OB- 
LIGATION TO  AFFIX  COPYRIGHT  NOTICES. 

Blackburn  apparently  argues  (Blackburn  Br,  19-20) 

=ia= 


that  even  if  he  had  expressly  authorized  the  County  to  omit 
the  copyright  notices,  the  County  would  be  liable  for  in- 
fringement because  section  10  of  the  Copyright  Act  imposes  a 
"mandatory  duty"  to  affix  notices.   Section  10,  he  seems  to 
say,  makes  such  a  contract  illegal  and  void.   Presumably  under 
his  rationale  a  copyright  proprietor  is  barred  from  ever  dedi- 
cating his  work  to  the  public  because  section  10  imposes  a 
"roandatory  duty"  to  affix  notices.  Blackburn's  interpretation 
of  section  10  is  so  patently  erroneous  that  it  needs  no 
further  answer. 

The  cases  he  cites  do  not  hold  or  even  suggest  that 
section  10  of  the  Copyright  Act  in  and  of  itself  (or  any  other 
law)  makes  a  licensee  or  assignee  who  prints  without  copyrigh 
notices  liable  in  damages  to  the  copyright  proprietor  for  in- 
fringement of  copyright.  On  the  contrary,  these  cases  hold 
that  the  burden  is  upon  the  proprietor  of  the  copyright  to  en- 
sure that  proper  copjrright  notices  are  affixed  or  to  pay  the 
price  implied  by  the  language  of  section  10,  i.e.  loss  of 
the  protection  of  the  Copyright  Act.   See  annot. ,  84  A.L.R.2d 
462,(1960),  "Abandonment  of  Statutory  Copyright." 

THE  DISTRICT  COURT  FAILED  TO  DETERMINE 
THE  AMOUNT  OF  DAMAGE  CAUSED  BY  THE 
ABSENCE  OF  COPYRIGHT  NOTICES  FROM  COPIES 
OF. THE  MAP  DURING  THE  STATUTORY  PERIOD. 

Blackburn  relies  upon  certain  statements  by  Renie 

and  himself  (BlacldDurn  Br.  21)  as  showing  that  the  absence  of 

notices  during  the  statutory  period  was  the  only  and  entire 
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cause  of  the  loss  in  value  of  the  copyright.  The  hypothetical 
question  put  to  Renie,  however,  included  among  other  facts 
the  passage  of  eight  or  nine  years  and  the  sale  to  the  County 
in  1956  of  the  right  to  reproduce  and  sell  copies  to  the  pub- 
lic at  prices  to  be  determined  by  the  County  (R.Tr.  80).  As 
Blackburn's  attorney  states,  Renie  testified  that  the  value 
"was  destroyed  by  the  facts  narrated  and  assumed  by  him  from 
the  hypothetical  question  put"  (Blackburn  Br,  27).  Thus,  he 
did  not  testify  as  to  the  amount  of  the  loss  in  value  caused 
by  the  absence  of  copyright  notices  from  copies  reproduced  by 
the  County  during  the  period  of  the  statute  of  limitations. 

12  Contrary  to  Renie' s  statement  (R.Tr.  82),  a  copyright  cannot 

13  be  cast  into  tba  public  domain  by  the  omission  or  removal  of 
copyright  notices  by  some  third  party  without  the  consent  or 


M 


15  j authorization  of  the  owner.   See  American  Press  Ass'n  v.  Daily 


16 


S;:ory  Pub .  Co .  ,  120  Fed.  766  (7th  Cir.  1902);  Scarves  by  Vera, 


17  \l':ic^^   V.  American  Handbag;s,  Inc.,  188  F.Supp,  255  (S.D.N.Y. 


18  1960).  Whether  Blackburn's  copyright  was  cast  into  the  pub- 

..  lie  domain  by  his  failure  to  exact  a  promise  to  affix  notices 

i 

20  I  depends  upon  v^hether  section  21  of  the  Copyright  Act  can  be 
:   applied  to  save  it. 

22  I         Blackburn  also  testified  to  the  value  of  the  copy- 
right before  the  agreement  with  the  County  and  to  the  value 

-.  at  the  time  of  trial.  He  did  not  testify  as  to  the  amount  of 

i 
25  j  the  loss  in  value  caused  by  the  absence  of  notices  during  the 

25  I  statutory  period.  On  cross-examination  he  attempted  to  evade 
I  -15- 


1  j  the  question  as  to  what  had  been  the  effect  of  the  agreement 
alone  on  the  value  of  the  copyright  (R.Tr.  71-75). 

The  County  does  not  urge  that  there  is  no  evidence 
of  any  loss  in  the  value  of  the  copjnright  since  1954  or  that 
loss  in  value  as  such  is  not  an  appropriate  measure  of  damages 
when  properly  applied.  The  point  is  that  Blackburn  is  en- 
7  titled  only  to  damages  caused  by  the  absence  of  notices  during 
.  the  statutory  period  (i.e,  those  "suffered  due  to  the  in- 
fringement").  17  U.S. C.  101,  115. 
10  :         Designating  a  conclusion  of  lav/  as  a  finding  of 

fact  does  not,  of  course,  make  it  a  finding  of  fact.  To  the 
i:  extent  that  "Finding"  XV  (R.  164)  is  really  a  finding  of  fact, 
die  County's  position  is  that  in  making  the  finding  the  trial 
^curt  misconceived  the  lavj  and  failed  to  apportion  the  loss 
■  "       '-ue  beti'/een  the  various  causes.  There  is  no  evidence  as 
wO  tiie  amount  of  the  loss  in  value  caused  by  the  absence  of 
notices  during  the  statutory  period.  No  consideration  was 
given  to  the  amount  of  the  loss  in  value  which  was  caused  by 

19  the  transfer  of  rights  to  the  County  in  1956,  by  depreciation 

20  :"_-:  value  over  the  years,  by  Blackburn's  failure  to  keep  his 

i.  ...„-j  current  and  u-o  to  date  or  by  any  other  factors.  The  Dis- 

I  I   ■ 

-"  trict  Court  erroneously  concluded  that  the  County  was  liable 

for  the  entire  loss  in  value  regardless  of  the  various  causes 

for  such  loss, 

25  I         If  this  judgment  stands,  the  County  will  be  paying 

26  'Blackburn's  estimate  of  the  full  market  value  of  the  copyright 
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1  land  yet  will  still  be  subject  to  future  suits  for  infringe- 

2  jment.  Blackburn  suggests  (Blackburn  Br.  28)  that  the  c 
made  on  the  map  over  the  years  by  the  County  are  further  in- 
fringements, and  the  trial  judge  suggested  that  Blackburn  may 
recover  from  others  who  may  copy  his  map.  Thus  the  County 
faces  the  possibility  of  paying  for  "infringements"  of  this 
copyright  even  after  it  has  paid  Blackburn  his  esLjouate  of 
the  full  market  value  of  the  entire  copyright.   Such  a  result 
is  neither  fair  nor  just. 

CONCLUSION 

For  these  reasons  it  is  respectfully  submitted  the 

judgment  below  should  be  reversed  with  directions  to  enter 

judgment  in  favor  of  the  County  and  costs  and  attorney's  fees 

should  be  awarded  to  the  County. 

WOODRUFF  J.  DEEM 

District  Attorney 

HERBERT  L.  ASHBY 

Assistant  District  Attorney 

KARL  H.  BERTELSEN 

Deputy  District  Attorney 

County  of  Ventura 
Courthouse 
Ventura,  California 


November  1965. 
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my  opinion,  the  foregoing  brief  is  in  full  compliance  with 
those  rules. 
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KARL  H.  BERTELSEN 
Deputy  District  Attorney 
County  of  Ventura 
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BRIEF   FOR    THE   APPELLANT 


JURISDICTION 

This  action  was  brought  by  appellant  to  recover  a  civil 
penalty  from  appellee  in  the  sum  of  $3,  000.  00  as  provided  by 
Section  901(a)  of  the  Federal  Aviation  Act  of  1958,    as  amended, 
by  49  U.  S.  Co    1471(a)(1),   for  three  violations  of  Civil  Air 
Regulation  45.  2,    14  C.  F.  R.  45.  2.    Jurisdiction  was  conferred 
upon  the  District  Court  by  Section  1007(b)  of  the  Federal 
Aviation  Act  of  1958,    as  amended,    49  U.  S.C.    1487(b),    and  by 
Title  28,    U.  S.C.    1345. 

Both  appellant  and  appellee  filed  motions  for  summary 


judgment,    and  on  April  30,    1965  a  judgment  was  entered  by  the 
United  States  District  Court,    Southern  District  of  California, 
Central  Division,    in  favor  of  appellee.     Findings  of  Fact  and 
Conclusions  of  Law  were  also  filed  on  April  30,    1965.     Appel- 
lant's Notice  of  Appeal  was  filed  on  June  23,    1965. 

This  court's  jurisdiction  rests  upon  28  U.  S.C.    1291. 


STATEMENT  OF   THE   CASE 

This  appeal  involves  the  sole  question  of  whether  the 
aircraft  here  in  question  was  a  "public  aircraft",    as  that  term 
is  defined  in  the  Federal  Aviation  Act  of  1958,    as  amended,  — 
thereby  rendering  the  Federal  Aviation  Act  inapplicable  to  the 
aircraft  and  the  appellee  (as  owner -operator  of  the  aircraft) 
not  subject  to  the  jurisdiction  or  control  of  the  Federal  Aviation 
Administrator  (herein,    Administrator). 

Heretofore,    the  term  "public  aircraft"  has  never  been 
interpreted  by  any  court.     Consequently,    this  is  a  case  of  first 
impression. 

This  action  was  commenced  by  appellant   on  October  14, 

1964,    by  the  filing  of  a  complaint  (T.    2-4)  to  recover  a  total  civil 

2/ 
penalty  of  $3,  000  from  appellee  under  Section  901(a)-    of  the 


Ij  49  U.S.  C,    Sec.    1301(30) 

2/  Title  49  U.  S.  C.  A.    1471(a)(1)  provides,    in  pertinent  part, 

~  that: 

"Any  person  who  violates  .  ..    any  provision  of 
subchapter  VI  [Safety  Regulations  of  Civil  Aeronautics] 
...    of  this  chapter  [Chapter  20,    Federal  Aviation 

(continued) 
2. 


Federal  Aviation  Act  of  1958,    as  amended,    49  U.  S.C.    1471(a) 

for  three  violations  of  Section  45.2  of  the  Civil  Air  Regulations, 

3/ 
14  C.  F.R.    45.  2.  -' 

The  three  violations  set  forth  in  the  complaint  took  place, 

respectively,    on  September  20,    1963,    October  26,    1963,    and 

October  30,    1963,    and  in  each  instance  involved  the  operation  by 

the  appellee  of  the  same  Boeing  B-377PG,    civil  aircraft 

N1024  V,    in  the  carrying  for  compensation  (for  the  National 

Aeronautics  and  Space  Administration,    herein,    NASA)  of  very 

substantial  tonnages  from  Air  Force  Bases  in  California  to 

similar  Federal  installations  in  Florida  and  Alabamia,    while  the 

appellee  did  not  hold  a  commercial  operator  certificate  issued 


by  the  Administrator  of  the  Federal  Aviation  Agency  pursuant  to 

4/ 
Civil  Air  Regulation  45.  2.  -' 

On  March  18,    1965,    both  the  Appellant  (T.    8-25)  and  the 


2/  (Cont'd)      Program]  or  any  rule,    regulation,    or  order 

~  issued  thereunder  .  ..    shall  be  subject  to  a  civil  penalty 

of  not  to  exceed  $1,  000  for  each  such  violation." 

3^/  Civil  Air  Regulation  45.  2,    14  C.F.  R.   45.  2  (Revised  as  of 

January  1,    1963)  reads  in  pertinent  part: 

"No  person  subject  to  the  provisions  of  this  part  [covering 
Commercial  Operator  Certification  and  Operation  Rules] 
shall  engage  in  air  commerce  using  aircraft  of  more  than 
12,  500  pounds  maximum  certificated  take-off  weight 
until  he  has  obtained  from  the  Administrator  a 
commercial  operator  certificate;  .    •    . 

4/  Supra. 


appellee  (T.    26-53)  filed  motions  for  summary  judgment,    along 
with  a  Stipulation  of  Facts  and  Issue  (T.  54-68),    wherein  the 
following,    undisputed  facts  were  presented  to  the  court: 

The  appellee,    a  California  corporation,    voluntarily 
undertook  to  redesign  and  modify  a  Boeing  B-377  to  meet  the 
needs  of  the  National  Aeronautics  and  Space  Administration  and 
other  governmental  or  private  organizations  in  transporting 
large -sized  cargo.      The  resulting  aircraft,    Boeing  B-377PG, 
is  the  subject  of  this  proceeding  (T.    55,    lines  11-15). 

Until  the  appellee  developed  the  aircraft,    there  did  not 
exist  any  aircraft  capable  of  handling  and  transporting  extremely 
large  cargo  such  as  was  used  by  NASA  in  the  space  program 
(T.    55,    lines  16-19). 

On  May  16,    1963,    the  aircraft  B-377PG  was  flown  for 
the  first  time  by  the  appellee  in  its  modified  form  (T.    56,    lines 
5-6)  and  on  May  28,    1963  appellee  entered  into  a  contract  with 
NASA    (T.    64). 

This  initial  contract  was  to  end  July  31,    1963,    subject  to 
extension  by  NASA  until  August  31,    1963,    covering  a  portion  of 
the  period  during  which  tests  of  the  aircraft  were  undertaken  to 
determine  if  it  was  airworthy.     Also,    tests  required  by  NASA 
were  pursued  to  determine  the  feasibility  of  using  such  an  air- 
craft to  handle  and  transport  spacecraft  modules,    missiles, 
components  and  related  cargo    (T.    56,    lines  12-22). 

On  July  10,    1963,    the  Federal  Aviation  Agency  (herein, 
FAA)  issued  a  Certificate  of  Airworthiness  for  the  aircraft 

4. 


(T.    65),    and  on  September  6,    1963  NASA  and  appellee  entered  into 
a  contract  for  "Air  Transportation  Services"  (T.    67)  for  the  term 
September  1,    1963  through  June  30,    1964.      The  three  violations 
alleged  in  the  complaint  arose  during  this  time  when  appellee 
operated  the  aircraft  pursuant  to  its  contract  with  NASA  without 
obtaining  a  Commercial  Operator  Certificate  from  the  Administra- 
tor. 

On  February  20,    1963  (before  the  contracts  with  NASA), 
appellee  applied  to  the  FAA  for  a  Commercial  Operator  Certificate 
(T.    61)  and,    although  it  did  not  withdraw  this  application,    at  the 
times  of  the  flights  here  in  question  the  appellee  notified  the  FAA 
that  it  was  not  required  to  secure  a  Commercial  Operator  Certifi- 
cate because  the  aircraft  was  a  "public  aircraft"  under  the  terms 
of  the  contract  with  NASA  (T.    57,    lines  26-32).     During  the  same 
time,    it  was  the  stated  position  of  the  FAA  and  its  Administrator 
that  the  operation  of  the  aircraft  required  certification  of  appellee 
as  a  commercial  operator  under  the  appropriate  regulations 
issued  by  the  Administrator  (T.    57,    lines  21-26). 

After  the  flights  here  in  question,    the  appellee  did  obtain 
Commercial  Operator  Certificate  No.    WE  68(£)  from  the  FAA 
effective  November  13,    1963  (T.    58,    lines  1-3). 

Since  completion  of  the  modification  and  successful  flight 
of  Boeing  B-377  PG  to  the  date  of  the  complaint  herein,    no  move- 
ment of  said  aircraft  was  made  except  at  the  direction  and  for  the 
use  of  NASA,    exclusive  of  crew  training  or  check  flights  of  which 
the  FAA  was  advised  (T.  58,    lines  23--27). 
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The  Federal  Aviation  Act  of  1958,    as  amended,    49  U.  S.  C.  A. 
1301,    et  seq.  ,    restricts  the  applicability  of  Part  45  of  the  Civil 
Air  Regulations  (Commercial  Operator  Certificate)  to  "civil 
aircraft"  (T.    55,    lines  3-5),    thereby  being  inapplicable  to  "public 
aircraft.  " 

The  appellee  has  admitted  operating  the  aircraft  on  the 
three  specified  dates  without  a  Commercial  Operator  Certificate 
(T.    57,    line  15). 

The  appellee  has  also  admitted  that  on  each  of  the  flights 
the  aircraft  weighed  "more  than  12,  500  pounds  maximum 
certificated  take-off  weight"    (T.    7,    lines  7  and  14),    and,    that  the 
appellee  is  liable  for  the  maximum  civil  penalty  of  $3,  000.  00  "if 
the  aircraft  is  found  not  to  be  a  public  aircraft  ..."    (T.    57, 
lines  14-20). 

Based  upon  the  above -recited,    undisputed  facts,    the 
following  issue  of  law  was  presented  to  the  District  Court: 
Is  the  aircraft  subject  of  this  action  a  public 

aircraft  as  defined  in  the  Federal  Aviation  Act  by 

virtue  of  the  provisions  for  its  use  under  the  contract 

with  NASA  and  its  use  by  that  agency  of  the  Federal 

Government?     (T.    59,    lines  4-8). 

On  April  30,    1965,    the  District  Court  entered  judgment 
for  appellee,    decreeing  "that  at  the  times  mentioned  in  the 
complaint  defendant's  aircraft  B-377PG  was  a  'public  aircraft' 
as  that  term  is  used  in  Section  101(30)  of  the  Federal  Aviation 
Act  of  1958,    as  amended,    49  U.  S.C.    Section  1301(30),    and, 
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accordingly,    at  such  times  the  Federal  Aviation  Act  was  not 
applicable  to  said  aircraft  and  defendant  was  not  subject  to  the 
jurisdiction  or  control  of  the  Federal  Aviation  Administrator" 
(T.    74-75).     Findings  of  Fact  and  Conclusions  of  Law  were  also 
filed  on  April  30,    1965  (T.    69-73).     This  appeal  followed. 

STATUTES  AND  REGULATIONS  INVOLVED 

1.  Title  49,    U.S.C.A.  ,   Sec.    1301 

(14)         "Civil  Aircraft"  means  any  aircraft  other 
than  a  public  aircraft; 

(30)         "Public  Aircraft"  means  an  aircraft  used 
exclusively  in  the  service  of  any  government  or  of  any 
political  subdivision  thereof,    including  the  government 
of  any  state,    territory,    or  possession  of  the  United 
States  or  the  District  of  Columbia,    but  not  including  any 
government-owned  aircraft  engaged  in  carrying  persons 
or  property  for  commercial  purposes. 

2.  Civil  Air  Regulation  45.  2,    14  CFR  45.  2  (Revised 
as  of  January  1,    1963)  reads  in  pertinent  part: 
No  person  subject  to  the  provisions  of  this  part 

[covering  Commercial  Operator  Certification  and 
Operation  Rules]  shall  engage  in  air  commerce  using 
aircraft  of  more  than  12,  500  pounds  maximum  certifi- 
cated take-off  weight  until  he  has  obtained  from  the 
Administrator  a  commercial  operator  certificate. 
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SPECIFICATION   OF   ERRORS   RELIED  ON 

1.  The  District  Court  erred  in  holding  that  Aircraft 
B-377PG  was  a  public  aircraft  (T.    73,    line  6). 

2.  The  District  Court  erred  in  holding  that  appellee, 
as  owner  of  aircraft  B-377PG,    was  not  required  under  the 
Federal  Aviation  Act,    or  any  regulation  thereunder  of  the  Federal 
Aviation  Administrator,    to  hold  a  Commercial  Operator  Certifi- 
cate (T.    73,    lines  12-15) 

3.  The  District  Court  erred  in  finding  that,    by  reason 
of  the  provisions  of  the  Grant  of  Exemption,    the  Certificate  of 
Airworthiness,    the  Restricted  Operating  Limitations,    the 
contracts  with  NASA,    and  the  use  to  which  aircraft  B-377PG  was 
required  to  be  put,    said  aircraft  was  at  the  time  here  material 
used  exclusively  in  the  service  of  the  United  States  Government 
(T.    72,    lines  19-24). 

QUESTION   PRESENTED 

Whether  an  aircraft,    privately  owned  and  operated  as  a 
commercial  venture,    becomes  a  "public  aircraft"  within  the 
meaning  of  49  U.  S.  C.A.    1301  (30)  because  of  a  contract  for  its 
use  by  a  government  agency. 


ARGUMENT 
Summary  of  the  Argument 

In  enacting  the  Federal  Aviation  Act  of  1958,    Congress 
created  the  Federal  Aviation  Agency  for  the  purpose  of  prescribing 
uniform  rules  and  regulations  for  the  use  of  navigable  air  space 
for  all  users  --  civil  and  military.     It  also  authorized  the  Admini- 
strator of  that  agency  to  prescribe  minimum  rules  and  regulations 
and  standards  of  safety  for  civil  aircraft. 

The  Act  defines  a  third  category  of  aircraft,    i.e.    "public 
aircraft",    but  does  not  purport  to  give  the  Federal  Aviation 
Agency,    or  any  other  agency,    jurisdiction  over  such  an  aircraft 
or  its  operator. 

The  appellee,    owner  and  operator  of  Boeing  B-377PG, 
entered  into  two  "Air  Transportation  Services"  contracts  with 
NASA  wherein  appellee  was  to  furnish  the  aircraft,    flight  crews, 
other  necessary  personnel  and  insurance  for  the  purpose  of 
transporting  materials  for  NASA. 

From  these  contracts  and  the  use  to  which  the  aircraft  was 
put,    the  District  Court  ruled  that  the  aircraft  was  a  "public  air- 
craft",   and  therefore,    the  appellee  was  not  subject  to  the  regula- 
tory control  of  the  Federal  Aviation  Administrator. 

Appellant  contends  herein  that  the  District  Court's  ruling 
is  in  error,    since  Congress  did  not  intend  that  an  aircraft 
privately  owned  and  operated  as  a  commercial  venture  be  classi- 
fied as  a  "public  aircraft"  merely  because  it  is  under  contract  to 
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a  government  agency. 

Congress  gave  the  Federal  Aviation  Agency  and  its  Admini- 
power  to  regulate  and  control  "civil  aircraft.  "    To  say  that  the 
contracts  between  appellee  and  NASA  converted  an  otherwise 
"civil  aircraft"  into  a  "public  aircraft"  is  to  allow  one  government 
agency  to  contract  away  the  powers  and  duties  given  by  Congress 
to  another  agency. 

Even  if  one  agency  could,    by  contract,    establish  an  air- 
craft as  being  a  "public  aircraft",    the  contracts  involved  herein 
do  not  show  such  an  intent  by  NASA.     In  return  for  its  services, 
appellee  was  to  receive  an  estimated  contract  price  of 
$995,  884.00  from  NASA.     From  the  contracts,    it  can  be  seen  that 
appellee  was  engaged  in  a  commercial  venture  and  that  NASA  did 
not  consider  the  aircraft  as  being  other  than  a  "civil  aircraft" 
subject  to  the  Federal  Aviation  Act  of  1958. 


A  GOVERNMENT  AGENCY   CANNOT,    BY 
CONTRACT,    ESTABLISH   THE   STATUS   OF 
A   PRIVATELY-OWNED   AIRCRAFT  AS 
BEING   EITHER   A   PUBUC    OR   CIVIL 
AIRCRAFT. 


The  District  Court  held  that  aircraft  B-377PG  was  a 
"public  aircraft"  after  finding  (T.   72,    lines  19-24)  that  "By 
reason  of  the  provisions  of  .    .    .   the  contracts  with  NASA  and 
the  use  to  which  aircraft  B-377PG  was  required  to  be  put,    said 
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aircraft  was  at  the  times  here  material  used  exclusively  in  the 
service  of  the  United  States  Government.  " 

If  we  follow  this  reasoning,    then  we  have  the  anomalous 
situation  of  one  government  agency  contracting-away  the  powers 
and  duties  given  by  Congress  to  another  agency.     It  is  certainly 
apparent  that  if  the  same  contracts  (T.    64  and  67)  were  entered 
into  between  appellee  and  another  corporation  or  individual,    the 
aircraft  here  in  question  would  be  a  civil  aircraft.      But,    because 
the  other  contracting  party  is  a  government  agency,    the  court 
has  concluded  that  this  is  not  a  civil  aircraft  and  therefore  the 
appellee  was  not  required  to  obtain  Part  45  Certification  and  was 
not  subject   to  all  of  the  safety  and  operating  provisions  of  the 
Federal  Aviation  Act  of  1958,    as  amended,    nor  to  the  rules  and 
regulations  of  the  Administrator. 

The  legislative  history  of  the  Federal  Aviation  Act  of  1958, 
as  amended,    shows  that  Congress  intended  to  create  one  Federal 
agency  which  would  prescribe  uniform  rules  and  regulations  for 
the  use  of  the  navigable  air  space.      The  Committee  on  Interstate 
and  Foreign  Commerce  in  its  House  Report  No.    2360,    Vol.   II, 
U.S.    Code  Congressional  and  Administrative  News,    p.  3741  (85th 
Cong.,    2nd  Sess.    1958),    stated: 

"Clearly  an  agency  is  needed  now  to  develop  a  sound 
national  policy  regarding  use  of  navigable  air  space 
by  all  users  --  civil  and  military.      This  agency  must 
combine  under  one  independent  administrative  head 
functions  in  that  field  now  exercised  by  the 
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President,    the  Department  of  the  Defense,    the 
Department  of  Commerce,    and  the  Civil  Aeronautics 
Board.  "    (at  page  3744) 

In  commenting  upon  the  scope  of  the  duties  of  the  Admini- 
strator of  the  Federal  Aviation  Act,    the  legislative  history,    at 
p.    3756,    supra,    states: 

"...    the  authority  of  the  Administrator 
under  this  title  (Title  VI  --  Safety  Regulations  of 
Civil  Aeronautics)  with  respect  to  prescribing  mini- 
mum rules  and  regulations  and  standards  of  safety 
is  expressly  limited  to  civil  aircraft.      For  this 
reason,    section  601(a)(7)  of  the  existing  law 
(relating  to  the  authority  of  the  Administrator  to 
prescribe  air-traffic  rules)  has  been  omitted  from 
this  title  and  such  authority  is  now  contained  in 
section  307(c)  of  Title  III  of  the  Committee  Amend- 
ment and  applies  to  both  civil  and  military 
aircraft.  "    (Parenthesis  added) 
The  airplane  here  is  not  a  military  plane,    and  if  it  is  not  a  civil 
aircraft  either,    then  it  is  not  subject  to  the  Federal  Aviation 
Agency  Administrator's  rules  regarding  standards  of  safety  and 
air  traffic. 

One  of  the  regulations  established  by  the  Administrator 
of  the  Federal  Aviation  Agency  for  larger  civil  aircraft  is  that  the 
operator  of  said  aircraft  must  obtain  a  Commercial  Operator's 
Certificate  under  Part  45  of  the  Civil  Air  Regulations.    It  is  the 
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failure  of  the  appellee    to  obtain  this  certificate  before  flying  the 
aircraft  that  is  the  basis  for  this  action.      Therefore,    we  will 
attempt  to  analyze  the  requirements  and  necessity  for  this 
certificate. 

Subsection  2  of  Part  45,    requires  the  certification  of  the 
civil  aircraft  operator  "using  aircraft  of  more  than  12,  500  pounds 
maximum  certificated  take-off  weight.  "    All  operators  subject  to 
the  provisions  of  Part  45  are  then  subject,    among  other  things, 
to  the  following   regulations: 

Part  45.  10  --  An  authorized  representative  of 
the  Administrator  shall  be  permitted  at  any  time  and 
place  to  make  inspections  or  examiinations  (including 
inspections  and  examinations  of  financial  books  and 
records)  to  determine  an  operator's  compliance  with 
the  requirements  of  the  Federal  Aviation  Act  of  1958, 
as  amended,    the  Civil  Air  Regulations,    the  provisions 
of  the  operator's  operating  certificate,    and  the 
operations  specifications,    or  to  determine  the 
operator's  eligibility  to  continue  to  hold  a  certificate. 

Part  45.  11   --  (a)    except  as  provided  in 
paragraph  (b)  of  this  section  (relating  to  common 
carriers),    all  persons  subject  to  the  provisions  of 
this  part  shall,    in  the  conduct  of  operations  subject 
hereto,    comply  with  the  operating  requirements  of 
Part  42  of  this  subchapter  as  heretofore  or  hereafter 
amended.     Operating  requirements  shall  be  deemed 
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to  include  requirements  relating  to  aircraft  and 
equipment,    maintenance,   flight  crew,    flight  time 
limitations,    flight  operation,    aircraft  operating 
limiitations,    and  related  record-keeping  and 
reporting  requirements.      (Parenthesis  added) 
Therefore,    certification  under  Part  45  gives  the  Admini- 
strator authority  to  inspect  the  facilities  of  an  operator  of  an 
aircraft  with  more  than  12,  500  pounds  maximum  certificated 
take-off  weight  if  that  operator  is  not  already  subject  to  the  rules 
relating  to  common  carriers,    and  to  determine  whether  the 
operator  has  conmplied  with  all  the  minimum  standards  of  safety 
prescribed  by  the  Administrator.     Since  the  appellee  is  not  a 
common  carrier,    the  only  way  it  becomes  subject  to  this  control 
by  the  Administrator  is  through  the  issuance  of  the  Part  45 
certification. 

The  legislative  history  of  the  Federal  Aviation  Act  of 
1958,    p.    3741,    supra,    shows  that  the  purpose  of  the  Act  is  "to 
establish  a  new  Federal  agency  with  powers  adequate  to  enable 
it  to  provide  for  a  safe  and  efficient  use  of  the  navigable  air  space 
by  both  civil  and  military  operations.  "    Clearly,    Congress  wanted 
to  establish  an  agency  which  would  develop  comprehensive  rules 
regulating  all  flight,    but  if  we  are  to  allow  appellee's  argument 
that  this  is  a  "public"  aircraft  then  the  operator  of  that  aircraft 
does  not  have  to  conform  to  those  rules  and  regulations  laid 
down  by  the  Administrator  for  the  safe  and  efficient  use  of  the 
navigable  air  space. 
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If  the  operator  of  an  aircraft  the  size  of  the  one  involved 
herein  is  to  be  excepted  from  compliance  with  the  requirements 
of  the  Federal  Aviation  Act  of  1958,    as  amended,    and  the  rules, 
regulations  and  standards  of  safety  prescribed  by  the  Adminis- 
trator,   something  more  than  the  entering  into  of  an  "Air  Trans- 
portation Services"  contract  with  a  government  agency  should  be 
required.     Since  the  contract  does  not  undertake  to  specify  all 
the  rules  and  regulations  that  will  apply  to  the  operator,    and  the 
aircraft  is  not  a  military  plane  under  the  jurisdiction  of  the 
Department  of  War,    what  set  of  rules  are  to  apply  to  the  operator 
of  the  aircraft  if  the  Federal  Aviation  Act  does  not  apply? 

It  would  be  contrary  to  the  express  intent  of  Congress  in 
enacting  the  Federal  Aviation  Act  for  the  purpose  of  creating  a 
"sound  national  policy  regarding  use  of  navigable  air  space  by 
all  users"  to  say  that  a  government  agency  that  enters  into  a 
contract  with  a  private  corporation  for  the  use  of  an  aircraft  has 
thereby  converted  that  airplane  into  a  "public  aircraft"  and 
relieved  the  owner  thereof  of  complying  with  the  regulations  and 
standards  of  safety  prescribed  by  the  FAA  Administrator. 
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II 

ASSUMING,    IN   ARGUENDO,    THAT   A   PUBLIC 
AGENCY   COULD   ESTABLISH    THE    STATUS 
OF   AN  AIRCRAFT  BY   CbNTRACTING   WITH 
A   PRIVATE   CORPORATION,     THE   CONTRACTS 
HERE   DO   NOT  SHOW   SUCH   AN   INTENT   BY 
NASA. 


In  the  initial  contract  entered  into  between  appellee  and 
NASA  on  May  28,    1963  (T.    64),    there  are  numerous  provisions 
to  show  that  NASA  considered  the  airplane  to  be  a  civil  aircraft. 
The  pertinent  clauses  in  the  contract  are  as  follows: 

1.  On  the  first  page  of  the  contract,    it  states  that 
the  contract  is  for  "Air  Transportation  Services.  " 

2.  Article  IV,    page  4  -  Flight  Operations,    Subsection 
B,    provides: 

"Contractor  shall  submit  no  later  than  midnight 
Thursday  of  each  week  a  plan  of  operational  movements 
for  the  next  succeeding  week  until  the  aircraft  has  been 
formally  certificated  by  the  Federal  Aviation  Authority 
(FAA)  ....    After  FAA  certification,    all  movements  of 
the  aircraft  shall  be  authorized  by  the  Contracting 
Officer  on  a  trip  by  trip  basis.  " 

Since  the  certification  of  an  aircraft  is  required  of  civil 
aircraft  only  under  Part  42  of  the  Civil  Air  Regulations,    this 
provision  would  be  unnecessary  if  NASA  considered  the  airplane 
to  be  a  public  aircraft. 

3.  Article  V,    page  5  -  Performance  Requirements 
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and  Payment,    Subsection  B: 

"Contractor  shall  put  forth  his  best  effort  to 
obtain  formal  FAA  certification  of  this  aircraft  by 
June  27,    1963.     A  copy  of  the  FAA  certification  will 
be  furnished  the  Contracting  Officer  on  or  before 
June  27,    1963.     In  the  event  the  contractor  has  not 
obtained  the  FAA  certification  of  airworthiness  for 
this  aircraft  by  June  27,    1963,    the  period  of  per- 
formance of  this  contract  shall  automatically  be 
extended  by  a  number  of  days  equal  to  the  days  of 
delay  beyond  June  27,    1963.     In  no  event,    however, 
shall  the  term  of  this  contract  extend  beyond 
August  31,    1963. " 
Again,    this  is  a  provision  relating  to  certification  of  the 

aircraft  by  the  FAA,    which  certification  would  not  be  required 

of  a  public  aircraft. 

4.  Article  IX,    page  6  -  Maintenance,    Subsection  B: 
"Necessary  maintenance  including  preventive 

maintenance  will  be  accomplished  by  properly  FAA 
qualified  maintenance  personnel  in  strict  accordance 
with  the  FAA  Air  Carriers'  Approved  Maintenance 
Program.  " 

The  FAA  Air  Carrier  Approved  Maintenance  Program 
applies   to  civil  aircraft  only. 

5.  Article  XII,    page  7  -  Safety  Standards: 
"The  contractor  shall  be  solely  responsible 
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for  compliance  with  all  safety  standards  and  the 
level  of  maintenance  and  repair  required  to  meet 
the  safety  standards  prescribed  by  applicable  FAA/ 
CAB  Regulations;    provided,    however,    that  the 
Contracting  Officer  shall  have  authority  to  direct 
additional  measures  if  such  is  necessary  in  his 
opinion  to  assure  safety  of  the  aircraft  passengers 
or  cargo.  "    (Emphasis  added) 

As  discussed  in  paragraph  I,    supra,    it  is  the  obtaining  of 
a  commercial  operator's  certificate  under  Part  45  of  the  Civil 
Air  Regulations  that  brings  the  operator  of  an  aircraft  under  the 
supervision  of  the  Administrator  of  the  Federal  Aviation  Agency 
as  to  safety  standards.      The  safety  standards  prescribed  by  the 
applicable  Federal  Aviation  Agency  regulations  apply  only  to  civil 
aircraft  and  therefore,    would  not  be  applicable  if  this  were  a 
public  aircraft. 

6.  Article  XIV,    page  7  -  Compliance  with  Applicable 

Laws: 

"The  contractor  shall  procure  all  necessary 
permits  and  licenses;    obey  and  abide  by  all  applicable 
laws,    regulations  and  ordinances  and  all  other  rules 
of  the  United  States  of  America,    and  of  the  state 
wherein  the  services  are  performed,    or  any  other 
duly  constituted  public  authority.    ..." 

If  NASA  considered  this  aircraft  to  be  a  public  aircraft  the 
provision  here  relating  to  "necessary  permits  and  licenses"  and 
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to  "regulations"  would  be  unnecessary  since  no  permits  or 
licenses  are  prescribed  for  public  aircraft  nor  are  there  any 
regulations  relating  to  them. 

In  view  of  the  foregoing  provisions  in  the  initial  contract, 
it  is  clear  that  NASA  did  not  consider  this  aircraft  to  be  anything 
but  a  civil  aircraft. 

It  should  be  noted  that  by  the  time  the  second  contract 
was  entered  into  between  NASA  and  appellee  (T.    67)  the 
appellee  had  secured  certification  of  the  aircraft  under  Part  42 
of  Civil  Air  Regulations  as  required  of  civil  aircraft  (T.    65)  and 
was  continuing  to  process  its  application  for  a  Part  45  Commer- 
cial Operator  Certificate.      This  application  for  a  Part  45 
certificate  was  never  withdrawn  by  defendant  and  NASA  intended 
that  Aero  Spacelines,   Inc.  ,    obtained  this  certificate  as  an 
operator  of  a  civil  aircraft,    as  it  clearly  indicated  by  the  contract 
entered  into  September  6,    1963  (T.    67). 

As  to  this  latter  contract,    it  is  conceded  that  Article  I 
provides  that  defendant  is  to  "furnish  to  the  Government  for  its 
exclusive  use  and  control  one  each  B-377  PC  aircraft,    Serial 
No.    N1024V.  "    But,    in  the  remaining  articles,    there  are 
numerous  provisions  to  indicate  that  NASA  did  not  intend  nor 
did  it,    in  fact  create  a  public  aircraft  by  this  contract,    as  is 
shown  by  the  following  provisions  of  the  contract: 

1.  The  first  page  of  the  Contract  states 

that  it  is  a  contract  for  "air  transportation  services,  " 

thus,    indicating  something  different  from  a  contract 
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for  the  use  of  an  aircraft  only. 

2.  Paragraph  C  of  Article  V  gives  the 
Government  "the  right  to  utilize  this  aircraft  for 
additional  miles  not  to  exceed  16,000  miles  per 
month  for  a  total  of  23,  000  per  month  during  the 
term  of  this  contract.  " 

Such  a  provision,  which  is  essentially  an  option  to  NASA,  would 
appear  unnecessary  if  the  aircraft  by  contract  was  "exclusively 
used"  by  NASA. 

3.  Although  Article  IV  provides  that  all 
movements  of  the  aircraft  shall  be  at  the  direction 
of  the  Contracting  Officer,    it  also  provides  that  the 
defendant  shall  furnish  the  aircraft  "within  48  hours 
after  receipt  of  notice  from  the  Contracting  Officer.  " 
Furthermore,    Article  VII  provides  that  if  the  Con- 
tractor "fails  to  respond  to  a  trip  requested  by  the 
Contracting  Officer  within  the  time  allowed  in 
Article  IV,  "  the  minimum  guaranteed  mileage  per 
month  is  thereby  reduced  by  estimated  mileage  of 
the  trip  requested.     (Emphasis  added) 

Again,    these  provisions  would  appear  unnecessary  if  NASA  truly 
had  exclusive  use  of  the  aircraft  at  all  times. 

4.  Although  Article  IV  states  that  all 
movements  of  the  aircraft  shall  be  at  the  direction  of 
the  Contracting  Officer,    it  is  obvious  from  Article  I 
and  Article  II  (C)  that  the  responsibility  for  the  flight 
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operations  actually  rests  with  the  contractor. 
Furthermore,    Article  IX  places  the  entire  responsi- 
bility upon  Aero  Spacelines,    Inc.    to  perform  main- 
tenance "in  strict  accordance  with  the  FAA  approved 
Maintenance  Manual.  " 

5.  Article  XIII  of  the  contract  places  the 
sole  responsibility  upon  Aero  Spacelines  to  comply 
with  all  safety  standards  prescribed  by  the  applicable 
FAA/CAB  regulations. 

Since  the  FAA  standards  of  safety  are  limited  to  civil  aircraft 
only,    this  provision  would  be  unnecessary  if  NASA  really  intended 
this  aircraft  to  be  a  public  aircraft. 

6.  Aero  Spacelines,    Inc.  ,    by  Article  XV, 
is  required  to  obtain  all  the  necessary  permits  and 
licenses  as  well  as  to  comply  with  all  applicable  laws 
of  the  United  States  and  of  any  state. 

7.  By  virtue  of  Article  I,    Aero  Spacelines, 
Inc.    is  an  independent  contractor  and  not  an  agent  of 
the  Government  and  by  Article  XV  all  employees  of  the 
contractor  assigned  to  perform  the  work  of  the 
contract  are  to  be  considered  employees  of  the 
contractor  at  all  times  and  not  of  the  government. 

8.  Article  XII  requires  Aero  Spacelines  to 
obtain  passenger-public  liability  and  property  damage 
insurance;    Article  XVI  provides  that  the  contractor 
will  hold  the  government  harmless  from  any  and  all 
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claims  arising  from  or  incident  to  the  work  of  the 
contract;    and  Article  XVII  provides  that  Aero 
Spacelines  shall  be  liable  for  injury  or  damage  "to 
personnel  or  cargo  carried  under  this  contract.  " 

9.  Article  II  (E)  requires  that  Aero  Space- 

lines  produce,    among  other  items,    "FAA  manuals 
which  cover  certification  of  the  aircraft",    and 
"performance  data  as  submitted  for  aircraft 
certification.  " 

In  the  contract,    such  provisions  as  Article  IX  (B)  requiring 
that  the  aircraft  be  maintained  in  strict  accordance  with  the  "FAA 
approved  maintenance  program"  indicates  that  the  aircraft  was 
considered  to  be  a  civil  aircraft  since,    if  it  was  not  a  civil  air- 
craft,   the  FAA  maintenance  program  would  not  be  applicable. 

If  it  were  the  intention  of  NASA  to  use  the  aircraft  as  a 
public  aircraft,    it  would  be  unnecessary  for  NASA  to  have 
required  that  Aero  Spacelines,    Inc.    obtain  liability  and  property 
damage  insurance  or  to  place  responsibility  upon  Aero  Spacelines, 
Inc.  for  injury  or  damage  to  "personnel  or  cargo  carried  under 
the  contract"  (Article  XVII)  because  the  government  is  by  long- 
standing policy  a  self-insurer. 

Despite  the  use  of  the  term  "exclusive  use"  in  Article  I, 
it  does  not  appear  from  other  provisions  in  the  contract  that  NASA 
legally  had  exclusive  use  of  the  aircraft.     For  example,    assume 
that  in  any  given  month  NASA  found  use  for  the  aircraft  for  the 
minimum  number  of  miles  of  7,  000,    which  would  constitute  1-1/2 
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round  trips  from  Los  Angeles  to  Cape  Kennedy.     In  such  a 
situation,    assuming  that  it  would  take  two  days  to  load  the 
aircraft  in  Los  Angeles,    one  day  enroute  and  one  day  ground  time 
at  Cape  Kennedy  for  turn-around,    the  entire  7,  000  mile  minimum 
guaranteed  portion  of  the  contract  could  be  performed  within 
approximately  eight  days.     Thus,    Aero  Spacelines  conceivably 
would  be  free  to  "use"  the  aircraft  during  the  remaining  22  or  so 
days  of  the  mionth,    so  long  as  NASA  did  not  exercise  its  option  for 
any  of  the  additional  16,  000  miles.     Assuming  further,    however, 
that  NASA  exercised  its  option  in  the  contract  (Article  V  (C)  )  to 
use  the  aircraft  for  an  additional  16,  000  miles  in  any  given  month, 
the  contract  could  be  completely  performed  with  an  estimated  24 
or  25  days  in  that  month  and,    again,    used  by  Aero  Spacelines  for 
other  contractual  operations  during  that  month.     Despite  the 
requirements  that  all  movements  of  the  aircraft  must  be  at  the 
direction  of  the  Contracting  Officer,    it  would  seem  that  the  "48- 
hour  notice"  to  furnish  the  aircraft,    coupled  with  the  penalty  for 
failure  to  "respond  to  a  trip"  (Article  VII),    indicates  that  Aero 
Spacelines  might  use  the  aircraft  for  any  other  purpose  at  any 
time  so  long  as  it  could  meet  the  48-hour  notice  requirement  or 
suffer  the  reduction  in  its  guaranteed  mileage.     Certainly  it  is 
possible  that  the  appellee  could  obtain  such  a  good  offer  for  some 
other  use  of  the  aircraft  that  it  would  be  financially  advantageous 
for  it  to  ignore  the  requirement  that  all  movements  of  the  aircraft 
must  be  at  the  direction  of  the  Contracting  Officer  and  accept  the 
penalty  of  a  reduction  in  the  guarantee  payment. 
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Ill 

CONGRESS  INTENDED   THE    TERM    "CIVIL 
AIRCRAFT"    TO  APPLY    TO  AN   AIRCRAFT 
USED   FOR  COMMERCIAL   PURPOSES   OF 
THE   OPERATOR. 


The  statutory  definition  of  a  phrase  should  not  be  construed 
in  such  a  mechanical  fashion  as  to  defeat  a  major  purpose  of  the 
statute. 

Lawson  v.  Swannee  Fruit  &.  S.  S.   Co.,    et  al, 

336  U.  S.  198; 
Case  V.    Bowles,    327  U.S.    92; 
United  States  v.   Kurzenknabe,    136  F.  Supp.   17. 

The  definition  of  "public  aircraft"  is  one  which  is  used 
exclusively  in  the  services  of  any  government,    "but  not  including 
any  government-owned  aircraft  engaged  in  carrying  persons  or 
property  for  commercial  purposes.  "    49  U.  S.C.  A.    1301  (30) 
(Emphasis  added). 

Specific  provision  was,    therefore,    made  for  the  exact 
opposite  factual  situation  than  is  involved  herein,    i.  e.    a  govern- 
ment-owned aircraft  that  is  leased  (or  otherwise  used)  in  a 
commercial  venture.     Certainly  if  the  government  leased  one  of 
its  planes  to  a  private  corporation  for  the  carrying  of  goods  and 
received  a  remuneration  therefor,    the  aircraft  would  fall  within 
the  above -quoted  exception  to  the  definition  of  "public  aircraft" 
and  the  private  lessee-operator  would  be  required  to  obtain  a 
Commercial  Operator's  Certificate. 
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Although  no  express  exception  was  made  by  Congress  for 
the  situation  involved  herein,    i.  e.    where  the  government  contracts 
for   the  non-military,    non-emergency  use  of  an  airplane  with  a 
private  corporation,    it  must  be  remembered  that  this  is  the  first 
such  contract  and,    even  though  this  aircraft  is  used  by  the 
government,    this  use  is  for  commercial  purposes  as  far  as  the 
appellee-  operator  is  concerned  (as  is  amply  demonstrated  by 
the  amount  of  the  consideration  provided  by  the  contracts)  (T.    64 
and  67). 

Since  Congress  has  defined  "public  aircraft"  in  terms  of 
the  use  to  which  the  aircraft  is  put,    it  does  not  seem  logical  to 
say  that  a  government-owned  aircraft  under  the  same  contract 
to  a  private  corporation  would  be  a  civil  aircraft  while  this  one 
is  a  public  aircraft  because  it  is  engaged  by  a  government  agency. 
This  type  of  approach  would  ignore  the  fact  that  as  to  the  appellee- 
operator  the  primary  use  of  the  aircraft  is  for  commercial 
purposes. 

Although  no  direct  explanation  or  interpretation  of  the 
terms  "public  aircraft"  or  "civil  aircraft"  could  be  found  in  the 
federal  statutes,    the  following  definitions  used  in  international 
treaties  and  agreements  provide  some  insight  into  Congress'  use 
of  the  terms: 

THE   BASES   AGREEMENT,    1948,    between  the 

United  States,    United  Kingdom  and  Northern 

Ireland  (62  Stat.  (2)  1860). 

Article  XIV  ~  "Civil  Aircraft"  means 
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aircraft  other  than  those  used  in  military,    customs 
or  police  services. 

CONVENTION  ON  INTERNATIONAL  CIVIL 

AVIATION  (THE  CHICAGO  CONVENTION, 

1946,    signed  by  the  U.S.    in  1944),    Department 

of  State  Publication  No.  2282. 

Article  3  --  (a)    This  convention  shall  be 

applicable  only  to  civil  aircraft  and  shall  not  be 

applicable  to  state  aircraft. 

(b)    Aircraft  used  in  military, 

customs,    and  police  service  shall  be  deemed  to 

be  state  aircraft. 

Although  "public  aircraft"  was  not  used,    the  term  "civil 
aircraft"  was  specifically  defined  in  The  Bases  Agreement,    supra, 
as  being  aircraft  other  than  those  used  in  military,    customs,    or 
police  servic  e.     Since  this  agreement  had  to  be  ratified  by  the 
United  States  Senate,    this  definition  cannot  be  ignored.    Certainly, 
if  Congress  employed  the  same  term  in  enacting  federal  laws,    it 
must  have  intended  the  same  or  a  similar  definition  to  apply  and, 
under  that  definition,    the  aircraft  herein  would  be  a  civil  aircraft, 
since  it  is  not  "used  in  military,    customs,    or  police  services.  " 
(That  NASA  is  not  a  military  organization  is  shown  by  the  legis- 
lative history  of  the  National  Aeronautics  and  Space  Act  of  1958, 
U.S.   Code  and  Admin.    News,    85th  Cong.    2nd  Sess.,    1958,    page 
3160,    at  3166). 
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Since  the  definitions  of  "public  aircraft"  and  "civil 
aircraft"  revolve  around  the  use  of  the  aircraft,    an  aircraft  used 
exclusively  by  the  government  is  a  public  aircraft  only  if  that  use 
is  not  for  commercial  purposes.     If  it  is  for  commercial  purposes 
of  the  operator,    then  it  must  be  a  civil  aircraft.      The  soundness 
of  this  interpretation  is  more  apparent  when  the  definition  of 
"civil  aircraft"  in  the  Bases  Agreement  is  considered,    since  that 
definition  also  looks  to  the  use  of  an  aircraft  and  impliedly 
includes  all  aircraft  used  for  commercial  purposes. 


CONCLUSION 

When  the  ultimate  finding,    as  in  the  instant  case,    is  a 
conclusion  of  law,    or  at  least  a  determination  of  a  mixed  question 
of  law  and  fact,    on  review,    the  Court  of  Appeals  may  substitute 
its  judgment  for  that  of  the  trial  court.     Bogardus  v.    Commis- 
sioner,   302  U.  S.    34,    39;    United  States  v.    Anderson,    108  F.  2d 
475,    478,    479  (7th  Cir.    1939),    and  in  either  case  the  Court  of 
Appeals  may  reverse  with  a  direction  to  find  for  the  appellant. 

For  the  reasons  stated  herein,    it  is  respectfully 
submitted  that  the  District  Court's  judgment  in  favor  of  appellee 
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be  reversed,    and  the  cause  remanded  with  instructions  to  enter 

judgment  for  the  appellant. 

Respectfully  submitted, 
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United  States  Attorney 
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NO.      2  0  2  7  4 

IN   THE    UNITED   STATES  COURT  OF   APPEALS 

FOR  THE   NINTH  CIRCUIT 

UNITED   STATES   OF    AMERICA, 

Appellant, 
vs. 
AERO  SPACELINES,    INC.  ,    a  corporation. 

Appellee. 

BRIEF   FOR  APPELLEE 


JURISDICTION 

Appellant  instituted  this  action  on  October  14,    1964  to 
recover  from  appellee  civil  penalties  of  $3,  000.  00,    under  the 
provisions  of  49  U.  S.  C  A.    1471(a)  of  the  Federal  Aviation  Act  of 
1958  as  amended  (49  U.  S.  C  A.    1301  et  seq.  ).      The  penalties 
sought  to  be  imposed  are  applicable  to  three  flights  of  appellee's 
aircraft  BOEING   B   377  PG,    on  September  20,    1963,    October  26, 
1963,   which  were  asserted  to  have  been  made  in  violation  of 
Civil  Air  Regulation  45.  2  (14  C.F.  R.   45.  2)   promulgated  by  the 
Federal  Aviation  Administrator. 

The  amount  of  the  penalty  for  each  flight  constitutes  the 
miaximum  penalty  which  may  be  imposed  under  49  U.  S.  C.  A. 
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1471(a). 

Jurisdiction  was  conferred  upon  the  District  Court  by 
Sec.    1487(b)  of  49  U.  S.  C.  A.    (the  Federal  Aviation  Act  as  amended) 
and  by  Title  28,    U.  S.  C.  A.    Sec.    1345. 

Both  parties  to  this  proceeding  filed  motions  for  summary 
judgment  in  the  lower  court,    and  on  April  30,    1965,    Findings  of 
Fact  and  Conclusions  of  Law  were  signed  and  filed,    and  on  the 
same  day  a  judgment  was  entered  by  the  United  States  District 
Court,    Southern  District  of  California,    Central  Division,    in  favor 
of  appellee. 

Appellant's  Notice  of  Appeal  was  filed  June  23,    1965.     The 
jurisdiction  of  this  court  is  conferred  by  Title  28,    Sec.    1291. 

STATUTES   AND   REGULATIONS  INVOLVED 

In  addition  to  the  statutes  and  regulations  cited  by  appellant, 
the  following  are  pertinent  to  this  matter: 
1.  49  U.S.  C.  A.    Sec.    1421: 

"(a)     The  Administrator  is  empowered  and 
it  shall  be  his  duty  to  promote  safety  of  flight  of 
civil  aircraft  in  air  commerce  by  prescribing  and 
revising  from  time  to  time: 

>|<  sic  5[C 

"(6)    Such  reasonable  rules  and 
regulations,    or  minimum  standards,    govern- 
ing other  practices,    methods,    and  procedure, 
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as  the  Administrator  may  find  necessary  to 
provide  adequately  for  national  security  and 
safety  in  air  commerce. 

>'fi  if  if. 

"Exemptions 
"(c)    The  Administrator  from  time  to  time 
may  grant  exemptions  from  the  requirements  of  any 
rule  or  regulation  prescribed  under  this  subchapter 
if  he  finds  that  such  action  would  be  in  the  public 
interest.  " 

2.  49  U.S.  C.  A.    Sec.    1423: 

Airworthiness  certificates 
"(c)    The  registered  owner  of  any  aircraft 
may  file  with  the  Administrator  an  application  for 
an  airworthiness  certificate  for  such  aircraft.     If 
the  Administrator  finds  that  the  aircraft  conforms 
to  the  type  certificate  therefor,    and,    after  inspec- 
tion,   that  the  aircraft  is  in  condition  for  safe  operation, 
he  shall  issue  an  airworthiness  certificate.     The 
Administrator  may  prescribe  in  such  certificate  the 
duration  of  such  certificate,    the  type  of  service  for 
which  the  aircraft  may  be  used,    and  such  other  terms, 
conditions,    and  limitations,    as  are  required  in  the 
interest  of  safety.     Each  such  certificate  shall  be 
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registered  by  the  Administrator  and  shall  set  forth 
such  information  as  the  Administrator  may  deem 
advisable.     The  certificate  number,    or  such  other 
individual  designation  as  may  be  required  by  the 
Administrator,    shall  be  displayed  upon  each  air- 
craft in  accordance  with  regulations  prescribed  by 
the  Administrator.  " 

3.  49  U.S.  C.  A.   Sec.    1430: 

"(a)    It  shall  be  unlawful  -- 

"(1)    For  any  person  to  operate  in 
air  commerce  any  civil  aircraft  for  which 
there  is  not  currently  in  effect  an  airworthi- 
ness certificate,    or  in  violation  of  the  terms 
of  any  such  certificate; 
>!<      >;c      ^ 

"(5)    For  any  person  to  operate  air- 
craft in  air  commerce  in  violation  of  any 
other  rule,    regulation,    or  certificate  of  the 
Administrator  under  this  subchapter;     and  .    .    .  " 


QUESTION   PRESENTED 

Was  the  aircraft  --  subject  of  this  proceeding  --a  "public 
aircraft",    as  defined  under  the  Federal  Aviation  Act  (49  U.  S.  C.  A. 
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1301)  by  virtue  of  the  provisions  for  its  use  in  the  contracts  with 
NASA,    and  its  use  by  that  Agency  of  the  Federal  Government. 

ARGUMENT 
Summary  of  Argument 

Historically,    legislation  adopted  by  the  Federal  Government 
with  respect  to  the  use  of  navigable  air  space  has  provided  for 
three  categories  of  aircraft,    namely:    military  aircraft,    public  air- 
craft and  civil  aircraft. 

In  all  Federal  aviation  legislation,    public  aircraft  has  been 
defined  similarly  and  in  every  instance  the  use  of  such  aircraft 
has  been  the  determinative  factor  of  its  characteristics.     Appellee 
contends  the  utilization  of  its  aircraft  is  conclusive  under  the 
Federal  Aviation  Act  as  to  its  character  and  that  such  utilization 
made  of  aircraft  BOEING    B-377  PG  a  public  aircraft.     As  such 
the  aircraft  is  exempt  from  the  regulatory  control  of  the  Federal 
Aviation  Administrator,    since  his  and  the  Federal  Aviation  Agency's 
jurisdiction  is  confined  solely  to  "civil  aircraft"  (49  U.  S.  C.  A. 
1303(e)  and  1421^     T.    54,    line  31  to  T.    55,    line  5). 

Appellee  also  contends  the  statute  here  involved  under 
which  the  government  instituted  its  suit  for  penalties,    is  a  penal 
statute  to  be  strictly  construed  against  the  government  and  which 
must  be  clear  and  certain  for  its  application. 
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FEDERAL  AVIATION   LEGISLATION   PRIOR    TO 
THE    FEDERAL  AVIATION   ACT  OF    1958   HAS 
COVERED   "PUBUC    AIRCRAFT"   IN   A   MANNER 
CONSISTENT   WITH    THE   CURRENT   STATUTORY 
DEFINITION   THEREOF. 


The  first  legislation  adopted  by  the  Federal  Government 
pertaining  to  Federal  aviation  and  control  of  flight  over  the  United 
States  and  its  possessions,    was  the  Air  Commerce  Act  of  1926. 
A  legislative  history  of  this  Act  was  compiled  by  Frederick  E.    Lee 
of  the  Office  of  Legislative  Counsel  of  the  United  States  Senate 
and  is  found  in  2  U.  S.    Aviation  Reports,    page  117  and  following. 
The  Air  Commerce  Act  was  enacted  on  May  20,    1926,    69th  Con- 
gress,   44  Stat.    568,    after  considerable  legislative  action  by  the 
Senate  and  House  of  Representatives. 

Section  21  of  the  Senate  Bill  (S-41)  provided: 

"This  Act  shall  not  apply  to  aircraft  owned  or 

operated  by  the  United  States.  " 

The  House  of  Representatives  proposed  an  amendment  to 
the  Senate  Bill  involving  a  slightly  different  approach,    which  con- 
tained a  separate  provision  as  to  exempt  aircraft. 

Section  (3)  of  the  House  amendment  provided,    in  part: 
"EXEMPT  AIRCRAFT.    --  (a)    The  Secretary 
of  Commerce  shall  exempt  from  the  requirements  of 
regulations  under  section  2,    except  requirements  as 
to  registration  or  as  to  air  traffic  rules  upon 
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established  airways:    (1)    Public  aircraft  of  the  United 
States  and  airmen  serving  solely  in  connection  there- 
with and  air  navigation  facilities  owned  or  operated  by 
the  United  States  or  any  governmental  instrumentality 
thereof  and  used  exclusively  (except  for  emergency 
public  use  as  provided  in  Section  5)  in  the  service  of 
the  Federal  Government;      *      ^1=      'i*.  " 

Section  10  of  the  House  amendment  contained  definitions, 
two  of  which  apposite  here  are: 

"(d)    The  term  'public  aircraft'  means  an  aircraft 
used  exclusively  in  the  governmental  service. 
"(e)    The  term  'civil  aircraft'  means  any  aircraft 
other  than  a  public  aircraft.  " 

The  final  Senate  Bill  incorporated  identical  definitions  to 
the  above. 

It  is  significant  that  where  the  Senate  originally  provided 
the  Act  was  inapplicable  to  aircraft  "owned  or  operated  by  the 
United  States",    the  House  amendment  and  final  Act  exempted  public 
aircraft  which  was  defined  to  mean  "an  aircraft  used  exclusively 
in  the  governmental  service"  (our  emphasis). 

Parenthetically  it  is  to  be  observed  the  foregoing  definitions 
are  substantially  identical  to  the  definitions  of  the  same  terms  in 
the  Federal  Aviation  Act  of  1958,    49  U.  S.  C  A.   Sec.    1301  (14)  and 
(30)  with  which  we  are  here  concerned. 
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In  the  report  accompanying  Senate  Bill  41,    the  origin  of 
the  Air  Commerce  Act  of  1926,    it  was  said: 

"1.  The  bill  relates  solely  to  civil  air  navigation.  " 

2  U.  S.    Aviation  Repts.  ,    145. 

"6.  Public  aircraft,    --  Under  the  Senate  Bill 

public  aircraft  were  exempt  from  all  the  re- 
gulatory interstate  and  foreign  commerce 
requirements  of  the  Act.     Under  the  House 
amendment  public  aircraft  were  exempt  in 
respect  of  all  navigation  from  the  require- 
ments as  to  airworthiness  and  the  rating  of 
airmen,    but  not  from  air  traffic  rules  upon 
civil  airways  nor  from  registration.     Under 
the  substitute,    public  aircraft  of  the  Federal 
Government  are  exempt  from  the  airworthiness 
requirements  and  the  regulations  as  to  the 
rating  of  airmen,    unless  such  aircraft  are 
voluntarily  registered;    but  public  aircraft 
of  the  Federal  Government  are  not  exennpt 
from  the  air  traffic  rules,    except  insofar  as 
the  Secretary  of  War  has  control  over  exclu- 
sively military  aircraft  upon  military  airways.  " 
(2  U.S.    Aviation  Repts.    170.) 

As  technology  in  the  aircraft  industry  moved  forward  the 
range  of  aircraft  increased,    and  the  ramifications  of  the  use 

8. 


thereof  became  broader  it  became  necessary  to  upgrade  federal 
legislation,    which  culminated  in  the  Civil  Aeronautics  Act  of  1938. 
A  comprehensive  study  of  this  Act  is  to  be  found  in  Rhyne  Civil 
Aeronautics  Act,    anno.    (1939).     That  act  contained  definitions  of 
31  words  and  phrases,    those  pertinent  here  being  as  follows: 
"(14)       'Civil  Aircraft'  means  any  aircraft  other 

than  public  aircraft.  " 
"(30)       'Public  aircraft'  means  an  aircraft  used  ex- 
clusively in  the  service  of  any  government  or 
any  political  subdivision  thereof,    including 
the  government  of  any  State,    Territory  or 
possession  of  the  United  States,    or  the  District 
of  Columbia,    but  not  including  any  government- 
owned  aircraft  engaged  in  carrying  persons  or 
property  for  commercial  purposes.  " 
(Emphasis  added.  ) 
Here  again  emphasis  has  been  placed  by  the  legislators 
upon  the  exclusive  use  in  governmental  service  as  the  determining 
characteristic  of  a  public  aircraft.     It  also  is  interesting  to  note 
the  above  definitions  in  the  1938  Civil  Aeronautics  Act  have  been 
carried  in  their  entirety  into  the  Federal  Aviation  Act  of  1958,    49 
U.  S.  C.  A.    Sec.    1301(14)  and  (30),    and  are  identically  numbered. 

Prohibitive  conduct  and  penalties  therefor  were  prescribed 
in  the  Civil  Aeronautics  Act  of  1938  by  Sections  610  and  901. 
Section  610(a)  provided  in  part  as  follows: 

"Sec.    610(a).     It  shall  be  unlawful  -- 
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"(1)    For  any  person  to  operate  in  air  com- 
merce any  civil  aircraft  for  which  there  is  not 
currently  in  effect  an  airworthiness  certificate,    or 
in  violation  of  the  terms  of  any  such  certificate;  «      «      « 

"(5)    For  any  person  to  operate  aircraft  in  air 
commerce  in  violation  of  any  other  rule,    regulation 
or  certificate  of  the  Authority  under  this  title.  " 
(Rhyne  Civil  Aeronautics  Act,    anno.    p.    275.  ) 
and  Section  901(a)  thereof  provided: 

"SEC,    901.     (a)    Any  person  who  violates  (1)  any 
provision  of  Title  V,    VI,    and  VII  of  this  Act,    or 
any  provision  of  subsection  (a)(1)  of  section  11  of 
the  Air  Commerce  Act  of  1926,    as  amended,   or 
(2)    any  rule  or  regulation  issued  by  the  Postmaster 
General  under  this  Act,    shall  be  subject  to  a  civil 
penalty  of  not  to  exceed  $1,  000  for  each  such  viola- 
tion.    Any  such  penalty  may  be  compromised  by  the 
Authority  or  the  Postmaster  General,    as  the  case 
may  be.      The  amount  of  such  penalty,    when  finally 
determined,    or  the  amount  agreed  upon  in  com- 
promise,   may  be  deducted  from  any  sums  owing  by 
the  United  States  to  the  person  charged.  " 
(Rhyne  Civil  Aeronautics  Act,    anno.    p.    279.  ) 

The  language  with  respect  to  the  above  quoted  prohibition 
is  practically  identical  to  the  same  numbered  subparagraphs  of 
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Section  1340(a)  49  U.  S-CA.    pertaining  to  violations,    and  the 
provisions  above  quoted  with  respect  to  penalties  are  substantially 
the  same  as  those  found  in  Sec.    1471  of  49  U.  S.  C.  A.,    the  current 
Federal  Aviation  Act. 


II 

THE   CONDITIONS   GOVERNING    THE    USE   OF 
BOEING   AIRCRAFT   B-377  PG,    AND    THE    NASA 
CONTRACT  PROVISIONS  PERTAINING  TO  SUCH 
USE,    ESTABLISHED  ITS   CHARACTERISTIC   AS 
A   "PUBLIC    AIRCRAFT". 


Two  contracts  between  the  appellee  and  NASA  are  involved 
in  this  proceeding  and  are  mentioned  here  in  chronological  order. 
These  contracts  and  the  conditions  imposed  as  to  the  use  of  the 
aircraft  are  germane  here. 

1.  The  contract  of  May  28,    1963. 

Significant  with  respect  to  this  contract  are  the  events 
preceding  and  following  its  execution  date.     On  January  24,    1962, 
appellee's  predecessor  filed  an  application  for  airworthiness 
certificate  of  Aircraft  B-377  PG  (T.    55,    60).     On  March  12,    1963, 
appellee  filed  its  application  for  exemption  under  the  airworthiness 
certificate  from  Parts  1  and  8  of  the  Civil  Air  Regulations  (T.    55, 
62).     On  May  2,    1963,    the  requested  exemption  from  Parts  1  and 
8  of  the  Civil  Air  Regulations  was  granted  by  the  Federal  Aviation 
Agency  (T.    56,    63). 
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Thus,    prior  to  the  contract  date,    the  exemption  from  Parts 
1  and  8  of  said  regulations  had  been  granted  said  aircraft  (T.    63). 

Certain  language  of  the  exemption  (the  entire  Grant  of 
Exemption  being  set  forth  in  full  in  the  transcript  (T.    63)),    is 
significant  and  pertinent  to  the  exclusivity  of  use  which  so  clearly 
constitutes  the  determinative  factor  of  a  public  aircraft,    and 
consists  of  the  following: 

"(1)         The  cargo  shall  consist  solely  of  S-IV 

Saturn  and  Apollo  spacecraft  modules  and  related 

cargo; 

"(2)         The  persons  carried  shall  be  restricted 

to  the  technicians  designated  by  the  National  Aeronautics 

and  Space  Administration  and  carried  to  insure 

security  and  monitor  loads  to  which  cargo  components 

are  subjected  in  transit;     and 

"(3)         Cargo  and  persons  may  be  carried 

only  between  locations  as  prescribed  by  the  National 

Aeronautics  and  Space  Administration.     *   «   *  " 

(emphasis  added.  ) 

The  contract  with  NASA  dated  May  28,    1963  (T.    64), 
was  entered  into  for  the  purpose  of  meeting  feasibility  tests  by 
NASA  (T.    56,    lines  7-22)  but  it  is  obvious  negotiations  had  pre- 
ceded such  contract   date  by  a  considerable  period  of  time  because 
of  the  prospective  language  therein  pertaining  to  certification  of 
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the  aircraft.     Portions  of  the  contract  language  are  also  pertinent 
and  they  are: 

"ARTICLE   III  -  GOVERNMENT   FURNISHED   EQUIP- 
MENT AND   PERSONNEL. 
"A.     EQUIPMENT:     THE   GOVERNMENT  SHALL 
FURNISH   GROUND   SUPPORT   EQUIPMENT 
AS   REQUIRED    TO  DELIVER  CARGOES   TO, 
AND   RECEIVE   CARGOES   FROM,    THE  AIR- 
CRAFT.    THIS   EQUIPMENT  INCLUDES   BUT 
IS   NOT   LIMITED   TO: 
"1.     LIFT   TRAILERS   FOR   RAISING   AND 

LOWERING  OF   CARGO   TO  AIRCRAFT 
FLOOR    HEIGHT. 
"2.     PALLETS,    COMPATIBLE   WITH   SUPPORT 
RAILS  IN    THE   AIRCRAFT,    AND    THE 
CARGOES. 
"3.     SATURN  S-IV  DUMMY  STAGE. 
"4.     ALL  NECESSARY   FUEL  AND  OIL  AS 
REQUIRED  IN   THE    PERFORMANCE 
OF    THIS  CONTRACT. 

"ARTICLE   IV  -  FLIGHT   OPERATIONS. 

"A.     DURING    THE    PERIOD   OF    PERFORM- 
ANCE,   ALL   MOVEMENTS   OF   THIS  AIR- 
CRAFT SHALL   HAVE    THE   ADVANCE 
APPROVAL  OF    THE    CONTRACTING 
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OFFICER.     THE   CONTRACTOR   SHALL 
FURNISH    THE   AIRCRAFT,    FULLY   STABIL- 
IZED,   READY   FOR   LOADING,    WITH   FULL 
OPERATION  CREW  WlTfflN   48    HOURS 
AFTER   RECEIPT   OF   NOTICE   FROM    THE 
CONTRACTING   OFFICER. 

"B.      THE   CONTRACTOR  SHALL  SUBMIT 
NO   LATER    THAN   MIDNIGHT   THURSDAY 
OF   EACH   WEEK  A   PLAN  OF   OPERATIONAL 
MOVEMENTS   FOR    THE    NEXT   SUCCEEDING 
WEEK,    UNTIL   THE    AIRCRAFT   HAS   BEEN 
FORMALLY   CERTIFICATED   BY    THE 
FEDERAL  AVIATION  AUTHORITY     (FAA). 
>:c      >:c      >:<    AFTER   FAA  CERTIFICATION  ALL 


MOVEMENTS   OF    THE   AIRCRAFT  SHALL   BE 
AUTHORIZED   BY    THE   CONTRACTING 
OFFICER   ON   A   TRIP-BY-TRIP   BASIS." 


"ARTICLE    V  -  PERFORMANCE   REQUIREMENTS 
AND   PAYMENT      *      *      * 
"B.      THE   CONTRACTOR  SHALL   PUT   FORTH 
HIS   BEST   EFFORT   TO  OBTAIN   FORMAL 
FAA  CERTIFICATION  OF   THIS   AIRCRAFT 
BY  JUNE  27,    1963.     A  COPY   OF    THE   FAA 
CERTIFICATION   WILL  BE   FURNISHED    THE 
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CONTRACTING   OFFICER   ON   OR   BEFORE 
JUNE  27,    1963.     IN    THE   EVENT   THE   CON- 
TRACTOR  HAS   NOT   OBTAINED    THE   FAA 
CERTIFICATION   OF   AIRWORTHINESS   FOR 
THIS  AIRCRAFT   BY   JUNE  27,    1963,     THE 
PERIOD   OF    PERFORMANCE   OF    THIS  CON- 
TRACT  SHALL  AUTOMATICALLY   BE   EX- 
TENDED  BY   A    NUMBER   OF   DAYS   EQUAL 
TO    THE    DAYS   OF   DELAY   BEYOND   JUNE  27, 
1963.     IN   NO  EVENT,    HOWEVER,    SHALL   THE 
TERM   OF    THIS  CONTRACT   EXTEND    BEYOND 
AUGUST  31,    1963.     *   'S<   *"    (Emphasis  added.  ) 

From  the  excerpted  contract  language  it  appears  clear  the 
use  of  the  B-377  PG  Aircraft  was  to  be  exclusively  that  of  NASA 
though  the  word  "exclusive"  is  not  in  fact  used  in  the  first  contract. 
As  an  example,    during  the  performance  period  under  the  contract 
all  movements  of  the  aircraft  required  advance  approval  of  the 
contracting  officer,    and  among  others  of  governmient  furnished 
equipment  are  necessary  fuel  and  oil  for  performance  of  the  con- 
tract.    Certainly  the  government  would  not  supply  fuel  and  oil  for 
an  aircraft  to  be  used  other  than  the  government,    and  since  all 
movements  of  the  aircraft  required  approval  of  the  contracting 
officer  it  is  obvious  the  aircraft  could  not  be  used  except  for  govern- 
ment purposes  specified  by  the  contracting  officer. 

The  only  reference  in  the  first  contract  pertaining  to 
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certification  is  that  applicable  to  the  aircraft  itself.     For  example, 
Article  IV  B.    speaks  of  "the  aircraft"  being  "formally  certificated" 
(T.    64)  and  "After  FAA  certification  all  movements  of  the  aircraft 
*      '1^      >;^";    (T.    64)  and  in  Article  V  B.  reference  is  made  to  obtain- 
ing "formal  FAA  certification  of  this  aircraft"  and  if  "certification 
of  airworthiness  for  this  aircraft"  (T.    64)  was  not  obtained  by  a 
certain  date  the  performance  period  was  extended.     It  seems 
manifest  the  government  under  the  May  28,    1963,    contract  pro- 
vided by  apt  language  without  using  the  exact  words  for  its  exclusive 
use  of  the  aircraft,    the  government  requiring  only  as  to  the  air- 
craft an  airworthiness  certificate. 

On  July  10,    1963,    the  Certificate  of  Airworthiness  was 
issued  (T.    56,    65)  and  simultaneously  the  FAA  issued  Restricted 
Operating  Limitations  (T.    56,    66).     The  language  of  both  these 
documents  is  also  pertinent  to  the  public  aircraft  question  and  all 
of  such  pertains  to  the  exclusive  use  inquiry.     The  relevant 
language  of  the  Airworthiness  Certificate  is: 

"1.  This  aircraft  is  certificated  only  for 

the  special  purpose  of  carrying  spacecraft  modules, 
persons,    and  cargo  for  compensation  or  hire  for  the 
National  Aeronautics  and  Space  Administration. 
(Ref.    FAA  Exemption  258  dated  May  2,    1963;    Regula- 
tory Docket  No.    1679) 

"2.  The  operation  of  this  aircraft  for  any 

purpose  other  than  that  for  which  it  is  certificated 
is  prohibited. 
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"3.  Operating    Limitations  dated  July  10, 

1963  are  a  part  of  this  certificate.  "    (T.    65) 
(Emphasis  added.  ) 

Restrictions  contained  in  the  Restricted  Operating  Limita- 
tions pertaining  to  the  aircraft  relevant  to  the  use  question  are: 
"1.  The  only  flights  authorized  are  for  the 

special  purpose  of  carrying  spacecraft  modules, 
persons  and  cargo  for  compensation  or  hire  for  the 
National  Aeronautics  and  Space  Administration,    sub- 
ject to  the  following  conditions  (Ref.    FAA  Exemption 
#258,    dated  May  2,    1963  -  Regulatory  Docket  No.    1679): 
"a.     The  cargo  shall  consist  solely  of 
S-IV  Saturn  and  Apollo  spacecraft 
modules  and  related  cargo; 
"b.      The  persons  carried  shall  be  res- 
tricted to  the  technicians  designated 
by  the  National  Aeronautics  and  Space 
Administration  and  carried  to  insure 
security  and  monitor  loads  to  which 
cargo  components  and  subject  in 
transit;     and 
"c.     Cargo  and  persons  may  be  carried 
only  between  locations  as  prescribed 
by  the  National  Aeronautics  and  Space 
Administration.  "  (T.  66)(emphasis  added, 
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except  for  word  "only"  in     1  above.  ) 
In  light  of  the  restrictions  contained  in  the  exemptions  from 
Parts  1  and  8  of  the  Civil  Air  Regulations  (T.    63),    the  provisions 
of  the  May  28,    1963  contract  (T.    64),    the  control  thereunder  of  all 
movements  of  the  aircraft,    the  limiting  provisions  of  the  Airworthi- 
ness Certificate  (T.    65)  and  of  the  Restricted  Operating  Limitations 
(T.    66),    it  is  submitted  that  on  no  logical  basis  can  it  be  argued 
that  BOEING  B-377  PG  was  not  "an  aircraft  used  exclusively  in 
the  service  of  any  government"? 

2.  The  contract  of  September  6,    1963. 

At  the  date  of  this  contract  all  affirmative  obligations  inn- 
posed  upon  appellee  under  the  May  28,    1963  contract  had  been 
performed,    all  of  which,    sofar  as  this  controversy  is  concerned, 
pertained  solely  to  the  certification  of  the  aircraft.     As  a  conse- 
quence of  such  performance  the  Air  Worthiness  Certificate  and 
the  Restricted  Operating  Limitations,    both  applicable  to  the  air- 
craft,   were  issued  on  July  10,    1963  (T.    56,    lines  23-28  and  T. 
65  and  66). 

Significant  language  of  the  September  6,    1963  contract 
pertinent  to   the  use  question  here  presented  is  as  follows: 
"ARTICLE  I  -  GENERAL 

"THE   CONTRACTOR,    AS   AN  INDEPENDENT 
CONTRACTOR  AND   NOT  AS   AN  AGENT   OF    THE 
GOVERNMENT,    SHALL,    ON   THE    TERMS  AND 
CONDITIONS   HEREINAFTER   MORE    PARTICULARLY 
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SET  FORTH,    FURNISH   TO   THE    GOVERNMENT   FOR 
ITS   EXCLUSIVE   USE   AND   CONTROL  ONE    B-377 
PG  AIRCRAFT,    SERIAL  NO.    M1024V  AND   FURNISH 
ALL   PERSONNEL,    FACIUTIES,    EQUIPMENT,    AND 
MATERIALS,    OTHER   THAN   MAY   BE   FURNISHED 
BY   THE   GOVERNMENT,    NECESSARY   FOR    THE 
COMPLETE   OPERATION   AND   MAINTENANCE   OF 
THE   AIRCRAFT  IN   ORDER    TO   PROVIDE   AIR 
TRANSPORTATION   OF   S-IV  STAGES,    LARGE 
BOOSTER   COMPONENTS,    TOOLS,    AND   FIXTURES, 
AND  SUCH  OTHER   CARGOES   AS   MAY   BE   SPECI- 
FIED  BY    THE   CONTRACTING   OFFICER. 

"ARTICLE  II  -  CONTRACTOR   FURNISHED  EQUIP- 
MENT AND   PERSONNEL 

"A.     EQUIPMENT:    THE   CONTRACTOR   SHALL 
FURNISH,    FOR    THE   GOVERNMENT'S   EXCLUSIVE 
USE   AND   CONTROL.    ONE  (1)  CONVERTED   BOEING 
377  STRATOCRUISER   AIRCRAFT   (COMMONLY 
KNOWN  AS    THE    'PREGNANT   GUPPY')   WITH   THE 
CAPACITIES,    CAPABILITIES,    AND/OR  APPURTEN- 
ANCES AS  FOLLOWS: 

"B.     FUEL  AND   OIL:     THE   CONTRACTOR 
SHALL  FURNISH  ALL  NECESSARY   FUEL  AND   OIL 
REQUIRED  IN    THE    PERFORMANCE   OF    THIS   CON- 
TRACT.     THE   CONTRACTOR   SHALL  BE   AUTHORIZED 
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TO   PURCHASE   SUCH  FUEL  AND   OIL   FROM 
THE    GOVERNMENT  AT  COST.     *      ^f      ^f" 
(Emphasis  added  except  article  heading.  ) 

Subsequent  to  the  date  of  the  above  contract,    and  on  Septem- 
ber 20,    1963,    October  26,    1963,    and  October  30,    1963,    three 
movements  of  the  aircraft  were  undertaken  for  the  purpose  of 
transporting  spacecraft  hardware  and  missile  components  for 
NASA.     These  flights  immediately  brought  to  a  head  the  opposed 
contentions  of  appellee  and  the  FAA  as  to  whether  the  aircraft 
was  a  public  aircraft,    and  whether  to  operate  said  aircraft  appellee 
was  required  to  secure  a  Commercial  Operator's  Certificate 
(T.    57,    lines  21-32  and  T.    52,    lines  7-19). 

Under  the  contract  appellee  was  obliged  to  "furnish  to  the 
government  for  its  exclusive  use  and  control"  (Article  I  quoted 
above)  and  "furnish,    for  the  government's  exclusive  use  and 
control"  (Article  II  A,    above  quoted)  the  aircraft  in  question.     It 
is  doubtful  whether  language  of  greater  clarity  could  be  composed 
which  would  more  perfectly  meet  the  definition  of  public  aircraft 
under  the  Federal  Aviation  Act,    49  U.  S.  C.  A.  Sec.    1301  (30),    that 
is  to  say,    an  aircraft  used  exclusively  in  the  service  of  any 
government.     An  additional  fact  bearing  on  exclusive  use  by  the 
government  is  supplied  by  the  provisions  under  the  September  6, 
1963,    contract  whereunder  the  government  supplied  fuel  and  oil 
for  the  aircraft  at  cost.     Where  except  in  the  interest  of  an  exclu- 
sive governmental  function  is  government  property  ever  supplied 
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to  a  contractor  at  the  government's  cost? 

Appellant  repeateidly  argues  that  a  governmental  agency 
cannot  by  virtue  of  contract  establish  the  status  of  an  aircraft 
subject  to  such  contract.     Appellee  submits  on  the  contrary  that 
contractual  provisions  as  such  are  immaterial  and  that  the  fact 
of  use  must  be   and  is  the  determining  factor  under  the  definition 
of  public  aircraft  in  the  Federal  Aviation  Act  if  as  a  consequence 
of  such  use  theuse  is  in  fact  exclusive  by  the  government  (and  we 
assume  there  is  no  question  that  the  use  was  by  the  United  States 
Government  through  its  agency,    NASA). 


Ill 

THE  QUESTION  OF   CERTIFICATION  IS    TWO- 
FOLD,   VIZ.  ,    CERTIFICATION   OF    THE   AIR- 
CRAFT AND   CERTIFICATION  OF    THE 
OPERATOR  OF   AN   AIRCRAFT,    AND  NEITHER 
IS   MUTUALLY   DEPENDENT  UPON   THE  OTHER. 


The  government  has  maintained  it  was  necessary  under  the 
Federal  Aviation  Act  that  appellee  comply  with  requirements 
pertaining  to  two  types  of  certification,    viz.,    (1)  Airworthiness 
Certification  of  the  aircraft  and  (2)  certification  of  appellee  as 
a  commercial  operator.     In  this  respect,    the  government  mis- 
construes the  significance  of  certification,    as  is  indicated  by  its 
assertion  as  a  part  of  Item  2  on  page  16  of  its  opening  brief,    that 
"Certification  of  an  aircraft  is  required  of  civil  aircraft  only  under 
Part  42  of  the  Civil  Air  Regulations,  "  *      -      -.     The  only  statutory 
requirement  for  Airworthiness  Certification  is  found  in  the 
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prohibition  to  operate  a  civil  aircraft  in  air  commerce  without  a 
currently  effective  Airworthiness  Certificate  in  49  U.  S.  C    Sec. 
1430  (a)(1)  and  in  the  enabling  provision  of  the  Federal  Aviation 
Act  pertaining  to  such  certificates  and  their  issuance  in  49  U.S.  C. 
Sec.    1423. 

The  sole  requirement  pertaining  to  the  Commercial  Opera- 
tor's Certificate  is  found  in  the  rulings  and  regulations  of  the 
Administrator  issued  under  the  general  rule  and  regulation-making 
power  of  such  official.     This  authority  is  found  in  49  U.  S.  C.   Sec. 
1421,    which  permits  the  Administrator  in  promoting  the  safety  of 
flights  of  civil  aircraft  in  air  commerce  to  prescribe  and  revise 
from  time  to  time  reasonable  rules  and  regulations.     These  are 
found  for  the  most  part  in  the  Civil  Air  Regulations.     In  this  pro- 
ceeding appellee  was  cited  for  three  violations  of  Part  42  of  Civil 
Air  Regulations,    which  requires  the  owner  of  a  civil  aircraft 
having  more  than  12,  500  lbs.    maximum  certified  take-off  weight 
to  possess  a  Commercial  Operator  Certificate.     Authority  for  the 
penalties  imposed  here  is  therefore  the  prohibition  found  in  49 
U.  S.  C.    Sec.    1430  (a)(5)  for  any  person  to  operate  aircraft  in  air 
commerce  in  violation  of  any  other  rule  or  regulation  of  the 
Administrator.     Thus  on  the  certification  question  of  defendant 
as  a  commercial  operator  as  distinguished  from  certification  of 
the  aircraft,    there  is  again  raised  the  spector  of  civil  versus 
public  aircraft,    the  definitions  of  which  are  precise  in  the  Federal 
Aviation  Act,    49  U.  S.  C.    Sec.    1301  (14)  and  (30).     A  solution  of 
the  question  requires  a  determination  of  what  constitutes  a  public 
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aircraft  since,    as  defined,    any  aircraft  other  than  a  public  aircraft 
is  a  civil  aircraft  (49  U.  S.  C.    Sec.    1301  (14)). 

The  government  contends  the  intention  of  NASA  had  a 
marked  if  not  decisive  bearing  upon  the  determination  of  whether 
appellee  was  required  to  secure  certification  as  a  commercial 
operator  in  order  to  perform  under  the  September  1963  contract 
and  provide  to  NASA  at  its  direction  the  exclusive  use  and  control  of 
the  aircraft.     If  the  intention  of  that  agency  of  the  Federal  govern- 
ment has  any  bearing  upon  statutory  interpretation,    the  only  evi- 
dence of  such  with  respect  to  certification  which  ever  arose  had  to 
do  with  the  airworthiness  of  the  aircraft.     Under  the  May  1963  con- 
tract as  above  noted,    appellee  undertook  a  number  of  contractual 
obligations.     In  brief,    these  referred  to  FAA  certification  of  the 
aircraft,    the  meeting  of  FAA  requirements  for  certification  of  the 
aircraft,    the  obtaining  of  FAA  Certificate  of  Airworthiness  (only 
applicable  to  the  aircraft)  and  the  meeting  of  maintenance  and 
safety  standards  prescribed  and  approved  by  the  FAA.     The  obliga- 
tion undertaken  to  secure  certification  of  the  aircraft  was  fully 
performed  and  the  Airworthiness  Certificate  required  to  be  secured 
by  appellee  under  the  May  1963  agreement  was  issued  nearly  two 
months  before  the  September  6,    1963  contract,    and  more  than  two 
months  prior  to  the  flights  here  in  question.     The  Airworthiness 
Certificate  issued  by  the  Federal  Aviation  Agency  limited  utiliza- 
tion of  the  aircraft,    and  the  restricted  operating  limitations  issued 
at  the  same  time  as  the  Airworthiness  Certificate  imposed  further 
restrictions  impinging  upon  the  use  of  the  aircraft.     In  fact  no  use 
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of  the  aircraft  could  be  made  without  the  consent  and  pursuant  to 
the  direction  of  NASA,    and  then  only  to  carry  spacecraft  modules, 
persons  and  cargo  as  prescribed  by  NASA. 

During  all  the  times  the  aircraft  was  in  the  course  of 
modification  and  during  its  testing  and  feasibility  studies,    there 
existed  great  uncertainty  as  to  whether  at  any  time  and  in  any 
event  appellee  as  the  operator  of  the  aircraft  was  required  to  secure 
a  Commercial  Operator's  Certificate.     This  in  general  parlance  is 
paraphrased  as  certification  of  the  operator.     See  the  affidavit  of 
John  M.    Conroy  (T.    51,    line  26  to  p.    19,    line  52;    p.    57,    lines  21- 
23).     Because  of  this  uncertainty  the  application  of  appellee's 
predecessor  for  a  Commercial  Operator's  Certificate  was  never 
withdrawn  and  by  appellee  continued  to  be  processed  notwithstand- 
ing the  controversy  which  existed  as  to  the  application  of  the  Civil 
Air  Regulations  as  to  appellee  sofar  as  its  operations  were  con- 
cerned.    It  is  submitted  no  reasonable  consideration  of  the  facts, 
the  provisions  of  the  September  1963  contract,    the  definition  of 
public  aircraft  in  the  Federal  Aviation  Act,    the  comprehensive 
restrictions  imposed  with  respect  to  the  aircraft  under  the  Grant 
of  Exemption,    the  Airworthiness  Certificate  and  the  Restricted 
Operating  Limitations  admits  of  any  conclusion  except  that  appel- 
lee's aircraft  was  at  the  times  of  the  flights  in  controversy  a 
public  aircraft  and  as  such  beyond  the  jurisdiction  of  the  Federal 
Aviation  Agency  or  its  Administrator. 

Accordingly  imposition  of  the  penalties  here  asserted  must 
be  denied  because, 
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1.  If  asserted  under  49  U.S.  C.    Sec.    1430(a)(1) 
with  respect  to  the  Certificate  of  Airworthiness, 
such  certificate  had  been  issued  and  was  out- 
standing as  to  the  aircraft  prior  to  the  flights 

in  question  (T.  56,    line  23); 

2.  If  asserted  under  49  U.S.  C.    Sec.    1430(a)(5) 
with  respect  to  the  Commercial  Operator's 
Certificate,    which  is  solely  a  requirement  of 

a  regulation  of  the  Admiinistrator,    said  regula- 
tion is  not  here  applicable  because  the  juris- 
diction of  the  Administrator  and  the  act  extend 
only  to  civil  aircraft  except  in  cases  not  here 
pertinent.      The  Administrator  can  issue  regula- 
tions only  with  respect  to  Civil  Aircraft,    49 
U.S.  C.    Sec.    1420,    and  as  indicated  above,    it 
is  submitted  Aircraft  BOEING  B-377  PC  was  at 
the  time  of  the  flights  a  "public  aircraft". 


IV 

THE   STATUTE   HERE   INVOLVED  IS   A   PENAL 
STATUTE   TO   BE   STRICTLY   CONSTRUED   AS 
AGAINST   THE   GOVERNMENT  AND  IT   MUST 
BE   CLEAR   AND   CERTAIN    TO   WARRANT 
PENALTIES   THEREUNDER   BEING   ASSESSED 
AGAINST   APPELLEE. 


49  U.  S.  C.    Sec.    1471  provides  that  any  person  who  violates 
any  provision  of  the  subchapters  therein  referred  to,   or  any  rule, 
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regulation  or  order  issued  thereunder,    shall  be  subject  to  a  civil 
penalty  of  not  to  exceed  $1,  000  for  each  such  violation.     The  only 
subchapter  pertinent  to  this  controversy  is  Subchapter  VI.     Section 
1430  of  49  U.  S.  C.  ,    a  part  of  Subchapter  VI,    provides  in  part: 
"(a)        It  shall  be  unlawful  -- 

"(1)         For  any  reason  to  operate  in  air 
commerce  any  civil  aircraft  for  which  there  is  not 
currently  in  effect  an  airworthiness  certificate,    or 
in  violation  of  the  terms  of  any  such  certificate;  *   *   * 

"(5)         For  any  person  to  operate  aircraft 
in  air  commerce  in  violation  of  any  other  rule,    regu- 
lation,   or  certificate  of  the  Administrator  under  this 
subchapter;    and  -^   '<'   *  .  " 

It  is  clear  penalties  assessed  against  appellee  in  this 
proceeding  originate  under  the  above  portions  of  Sec.    1430,    since 
the  government  has  continuously  maintained  appellee's  aircraft 
B-377  PG,    notwithstanding  the  limitations  upon  its  use  under  the 
Grant  of  Exemption,    the  Airworthiness  Certificate,    the  Restricted 
Operating  Limitations  and  the  provisions  pertaining  to  its  use 
under  both  the  contracts  with  NASA,    is  a  civil  aircraft,    the 
operation  of  which  by  appellee  requires  both  a  Certificate  of  Air- 
worthiness as  to  the  plane  and  a  Commercial  Operator's  Certifi- 
cate for  appellee  as  the  owner  of  such  plane.      The  complaint 
(T.    2-4)  in  fact  identifies  appellee's  plane  as  a  civil  aircraft  and 
the  government  could  hardly  contend  to  the  contrary,    since  the 
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jurisdiction  of  the  Federal  Aviation  Agency  is  in  essence  limited 
to  civil  aircraft. 

The  word  "penal"  in  common  use  has  been  enlarged  to 
include  under  the  term  "penal  statutes"  all  laws  that  command  or 
prohibit  certain  acts  and  establish  penalties  for  their  violation 
(Richter  v.    Empire  Trust  Co.  ,    20  F.  Supp.    289,    D.  C.    N.  Y.  ).     In 
the  matter  at  hand  the  above  statute  proscribes  certain  actions 
and  provides  a  penalty  therefor,    the  maximum  of  which  is  $1,  000 
for  each  act. 

A  fundamental  rule  of  statutory  construction  is  that  penal 
statutes  must  be  construed  strictly,    i.  e.  ,    construed  in  favor  of  the 
person  sought  to  be  subjected  to  their  operation  or  strictly  construed 
against  the  prosecution  in  favor  of  the  person  accused  (United 
States  V.    Brown,    333  U.S.  18;    United  States  v.    Peoples,    50  F. 
Supp.   462,    D.  C.  ,    Cal.  ;    United  States  v.   Resnick,    299  U.  S.   207) 
and  such  statutes  will  not  be  held  to  include  offenses  and  persons 
other  than  those  which  are  clearly  described  and  provided  for 
(United  States  v.    Williams,    341  U.  S.    70  and  United  States  v.    Res- 
nick,    supra).      The  transaction  must  be  clearly  within  both  the 
spirit  and  the  letter  of  the  statute  to  meet  its  prohibition,    and  if 
there  be  a  fair  doubt  as  to  whether  the  charged  act  is  embraced 
in  such  prohibition,    resolution  of  the  doubt  is  to  be  made  in  favor 
of  the  person  against  whom  enforcement  is  sought.    (Marchesi  v. 
United  States,    126  F.  2d  671.)   This  certainty  and  definiteness  in  a 
penal  statute  is  a  paramount  requirement  and  a  prime  requisite 
for  its  validity  (Bain  v.    Fleck,    92  N.  E.  2d  770;    Duhame  v.    State 
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Tax  Commission,    179  P.  2d  252,    Ariz.  ).     So  if  a  person  of  ordinary 
intelligence  cannot  understand  its  meaning,    or  if  reasonably  minded 
persons  cannot  agree  on  its  meaning,    the  statute  will  be  deemed 
invalid  for  vagueness  and  uncertainty  (State  v.    Jay  J.    Garfield 
Building  Co.  ,    3  P.  2d  983,    Ariz.;    Ex  parte  Leach,    215  Cal.    536). 
The  foregoing  are  fundamental  rules  of  statutory  interpretation 
and  mean  in  essence  that  penal  statutes  must  be  clear  and  certain 
so  as  to  provide  ample  notice  of  that  which  is  comprehended  within 
them  to  persons  who  may  be  subjected  by  virtue  of  their  conduct 
to  their  prohibition.     We  submit  the  penal  statute  here  concerned 
with  is  clear  and  admits  of  no  strained  or  unusual  interpretation. 
But  if  there  exists  a  question  as  to  the  clarity  of  the  statute  such 
is  to  be  resolved  in  favor  of  appellee  under  familiar  rules  of 
interpretation  of  penal  statutes.     A  violation  of  Sec.    1471  gives 
right  to  the  imposition  of  a  penalty  not  to  exceed  $1,  000  for  each 
act.      The  defined  violations  above  noted  apply  to  civil  aircraft 
and,    as  previously  observed,    jurisdiction  of  the  Federal  Aviation 
Act  comprehends  only  civil  aircraft.     A  question  of  determination 
next  ensues,    i.  e.  ,    what  does  the  Federal  Aviation  Act  mean  by 
civil  aircraft?     References  to  the  definitions  disclose  that  a  civil 
aircraft  is  any  aircraft  other  than  a  public  aircraft  and  it  is  then 
necessary  to  ascertain  what  is  a  public  aircraft.     We  find  under 
the  definitions  that  such  an  aircraft  (which  is  outside  the  jurisdic- 
tion of  the  Federal  Aviation  Act)  is  one  "used  exclusively  in  the 
service  of  any  government".     From  the  facts  in  this  matter  we 
must  then  ascertain  whether  BOEING  B-377  PG  at  the  times 

28. 


involved  here  met  the  definition  of  public  aircraft.     We  earnestly 
submit  it  does.     Being  a  public  aircraft,    penalties  under  49  U.  S.  C 
Sec.    1471  and  the  listed  violations  under  49  U.  S.  C   Sec.    1430  are 
not  here  applicable. 


APPELLEE'S  ANSWERS  TO  ARGUMENTS  OF 
APPELLANT. 


The  appellant's  arguments  as  presented  in  its  brief  and  which 
appellee  considers  here  in  the  order  mentioned  could  be  paraphrased 
as  follows:     (1)  The  government  cannot  through  one  of  its  agencies 
establish  by  contract  the  status  of  Aircraft  B-377  PG;    (2)  even  if 
the  government  through  such  agency  by  contract  could  so  establish 
the  status  of  the  aircraft  the  contracts  here  show  a  contrary  intent 
by  NASA,    and  (3)  Congress  intended  the  term  "civil  aircraft"  to 
apply  to  an  aircraft  used  for  commercial  purposes  of  the  operator. 

As  mentioned  above,    the  statutory  definitions  of  civil  and 
public  aircraft  are  simple,    clear  and  understandable.      The  test, 
under  the  statute,    is  the  use  to  which  the  aircraft  is  put,    and  what 
might  occur  under  facts  different  than  here  presented  appears 
quite  immaterial. 

The  appellant  complains  that  if  the  aircraft  is  not  a  civil 
aircraft  then  it  is  not  subject  to  the  Administrator's  rules  on  safety 
and  air  traffic,    and  if  not  subject  to  those  rules  then  the  operator 
of  the  aircraft  is  not  subject  to  other  rules  of  the  Administrator, 
for  example,    the  examination  of  financial  records   and  inspection 
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of  the  operator's  facilities.     Both  these  propositions  are  beside  the 
point.     Inspection  of  facilities  of  an  operator  by  the  Administrator 
is  limited  to  one  who  operates  a  civil  aircraft  and  thus  we  return 
to  definitions.     Contractual  understandings  between  NASA  and  the 
appellee  are  not  in  themselves  determinative  -  the  only  question 
to  be  answered  has  to  do  with  the  use  to  which  the  aircraft  was  put, 
and  this  is  supplied  by  the  facts  and  by  the  facts  only,    and  not  how 
the  use  came  about.      The  facts  in  this  matter  are  the  subject  of  a 
stipulation  (T.    54)  to  which  reference  must  be  made  for  a  deter- 
mination of  the  public  aircraft  question  and  nothing  extraneous  to 
such  facts,    we  submit,    is  pertinent  to  this  inquiry. 

As  was  pointed  out  above,    certification  under  the  Federal 
Aviation  Act  involves  (1)  certification  of  the  aircraft  and  (2)  in 
certain  cases  outside  the  field  of  common  carriers  certification  of 
the  operator  of  specified  aircraft. 

All  the  references  by  appellant  to  portions  of  the  two  con- 
tracts with  NASA  are  beside  the  point  of  what  is  or  is  not  a  public 
aircraft.     How  was  the  aircraft  used  is  the  salient  point,    and  if 
so  used  in  a  manner  to  meet  the  terms  of  the  statute  defining 
public  aircraft  that  would  seem  to  end  the  matter. 

It  is  fair  to  assume  that  both  NASA  and  appellee  were 
aware  of  hazards  which  could  be  encountered  in  the  use  of  B-377 
PG.     Accordingly,    certain  standards  were  adopted  by  way  of 
contract  obligations  to  assure  safety  of  plane,    cargo,    and  author- 
ized passengers.      This  then  is  the  logical  reason  for  the  contrac- 
tual undertakings  pertaining  to;     airworthiness  of  the  aircraft  and 
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certification  thereof;     maintenance  and  preventive  maintenance; 
compliance  with  safety  standards,    and  level  of  maintenance  and 
repair,    all  as  required  by  the  standards  of  FAA.     We  submit  the 
contracting  parties,    cognizant  of  the  need  for  appropriate  ssifety 
and  maintenance  standards,    adopted  such  in  the  contracts  and  in 
effect  provided  for  FAA  safety  standards  and  requirements  by 
reference. 

From  the  outset  there  was  uncertainty  whether  appellee 
was  required  to  be  certified  as  a  commercial  operator  and  for 
this  very  reason   the  application  of  its  predecessor  was  never 
withdrawn  but  on  the  contrary  continued  to  be  processed  by 
appellee  (T.    71,    line  17  to  T=    72,    line  5)«     Where  does  this  indi- 
cate that  "NASA  intended"  appellee  to  secure  a  Commercial 
Operator's  Certificate? 

Some  significance  is  attributed  by  appellant  to  the  fact  the 
September  1963  contract  provided  a  ceiling  for  mileage  usage  of 
Aircraft  B-377  PC      The  aircraft  was  to  be  furnished  within  forty- 
eight  hours  of  notice  from  the  contracting  officer.     Appellee  had 
responsibility  for  meeting  standards  of  safety  and  maintenance 
prescribed  by  FAA/CAB,    and  theoretically  there  existed  a  time  -- 
twenty-two  days  in  each  month  as  calculated  by  appellant  --  during 
which  appellee  would  be  "free  to  use"  the  aircraft  for  other  con- 
tractual operations.     All  of  the  foregoing  argument  of  the  govern- 
ment is  devoid  of  substance  for  it  ignores  a  great  many  stipulated 
facts  of  real  import,    namely: 

(1)  The  Grant  of  Exemption  from  Parts  1  and  8  of  Civil 
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Air  Regulations  (T.    58,    line  16  and  T.  63)  limited  cargo  solely 
to  the  S-IV  Saturn  and  Apollo  spacecraft  modules,    restricted 
persons  carried  to  those  designated  by  NASA;    and  permitted 
cargo  and  persons  only  to  be  carried  between  locations  as  pre- 
scribed by  NASA« 

(2)  The  Airworthiness  Certificate  (of  the  aircraft) 
(T.    58,    line  19;     T.    65)  limited  certification  of  the  aircraft  only 
for  the  special  purpose  of  carrying  spacecraft  modules,    persons 
and  cargo  for  NASA;    prohibited  operation  of  the  aircraft  for  any 
other  purpose;     and  incorporated  as  part  of  the  certificate  the 
operating  limitations  (Restricted  Operating  Limitations). 

(3)  The  Restricted  Operating  Limitations  (T.    58,    line 
20  and  T.    6  6)  provided  that  the  only  flights  authorized  were  those 
for  the  special  purpose  of  carrying  spacecraft  modules,    persons 
and  cargo  for  NASA,    and  limited  cargo,    persons  carried  and 
travel  of  the  aircraft  as  restricted  in  the  Grant  of  Exemption. 

(4)  The  September  1963  contract  with  NASA  required 
that  appellee  "furnish  to  the  government  for  its  exclusive  use 
and  control  one  each  B-377  PG  Aircraft,    Serial  No.    N1024V". 

(5)  No  movementof  Aircraft  B-377  PG,    following  its 
successful  flight,    was  made  except  at  the  direction  and  for  the 
use  of  NASA,    excluding  crew  training  or  check  flights  (T.    58, 

lines  23-27), 

The  roundabout  argument  that  appellee  might  have  used 
the  plane  for  other  operations  if  minimum  or  maximum  use  of  it 
was  not  made  by  the  government  is  pure  speculation  aside  from 
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implying  that  the  appellee  bound  by  a  contract  with  the  government 
might  find  it  worthwhile  to  breach  that  contract  which  reserved 
to  the  government  the  exclusive  use  of  the  aircraft. 

In  the  latter  portion  of  its  brief  the  government  acknowl- 
edges that  "exclusive  use"  by  government  is  the  touchstone  of 
public  aircraft  and  then  attempts  by  analogy  to  The  Bases  Agree- 
ment and  the  Convention  on  International  Civil  Aviation  to  show 
Congress  intended  the  term  "civil  aircraft"  to  apply  to  commercial 
operations  of  an  aircraft.     This,    appellee  feels,    tends  to  avoid 
the  basic  question  in  this  proceeding.     For  more  than  thirty-nine 
years  Congress  has  been  concerned  and  dealing  with  Federal 
aviation  legislation  beginning  with  the  Air  Commerce  Act  of  1926. 
The  history  of  such  legislation  shows  the  development  of  air  law 
and  along  with  it  a  consistent  and  continuing  treatment  of  civil  and 
public  aircraft  by  definition.     Where  is  a  better  example  of  Con- 
gressional intention  than  in  the  legislation  from  time  to  time 
enacted  on  the  very  subject  of  this  controversy?     The  Bases  Agree- 
mient  is  special  legislation  for  a  particular  subject  peculiar  to  the 
signatory  nations  and  limited  in  scope,    and  the  Convention  on 
International  Civil  Aviation  falls  in  the  same  category.     Federal 
aviation  legislation  is  comprehensive,    has  developed  over  a  period 
of  many  years,    and  is  precisely  pertinent  at  this  point.     Moreover, 
the  Federal  Aviation  Act  already  defines  public  and  civil  aircraft, 
follows  a  long  history  of  such  definitions,    and  Congress  should  not 
now  be  second-guessed  as  to  intention  by  words  used  under  differ- 
ent facts  and  circumstances.     It  may  also  be  observed  that  perhaps 
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Congress  knew  exactly  what  it  was  doing  in  providing  for  two 
categories  of  aircraft  in  the  Federal  Aviation  Act,    namely,    civil 
and  public,    and  for  only  the  special  classes  of  civil  and  state 
aircraft  mentioned  in  The  Bases  Agreement. 

CONCLUSION 

We  accordingly  submit  the  court  below  was  correct  in  its 
determination  that  Aircraft  B-377  PG  was  as  a  consequence  of  its 
use,    the  restrictions  and  limitations  imposed  upon  its  use,    and 
the  contractual  obligation  to  provide  the  exclusive  use  to  NASA,    to 
be  a  public  aircraft,    squarely  within  the  definition  of  that  term  in 
the  Federal  Aviation  Act,    and  for  such  reasons  respectfully  suggest 
the  determination  of  the  trial  court  be  affirmed. 

Respectfully  submitted, 
JONES   AND   BEDNAR 
By:     PHIUP  C.    JONES 
Attorneys  for  Appellee. 
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CERTIFICATE 

I  certify  that,    in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion, 
the  foregoing  is  in  full  compliance  with  those  rules. 

/s/        Philip  C.   Jones 


PfflUP  C.   JONES 
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BRIEF  OF  APPELLEE 


I 
COUNTER-STATEMENT  OF  CASE  BY  APPELLEE 

This  is  a  civil  action  brought  by  appellee  to  recover 
from  appellant  amounts  which  appellee  has  been  obhged 
to  expend  to  defend  and  to  satisfy  a  judgment  covering 
its  liability  to  the  Port  of  Pasco. 

The  background  of  this  case  may  be  found  in  deci- 
sion of  this  Court  on  a  prior  appeal  involving  appellee's 
third  party  liability  and  the  limitation  of  liabihty  pro- 
ceedings which  it  brought  thereon.  Port  of  Pasco  v. 
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Pacific  Inland  Navigation  Company,  (CA  9,  1983)  324 
F.2d  593,  (Docket  No.  18644  herein). 

Damages  to  the  Port  of  Pasco  dock  were  caused  by 
an  explosion  and  fire  originating  on  a  barge  of  appellee's 
predecessor  while  unloading  bulk  gasoline  at  the  Pasco 
dock.  Appellant  refused  repeated  tenders  of  the  defense 
of  action  brought  by  the  Port  of  Pasco  against  appellee 
for  the  dock  damages  and  tender  of  the  limitation  of 
liability  proceedings  (Pretrial  Order  Admitted  Fact  17, 
R.  33-34). 

The  liability  of  appellee  to  the  Port  of  Pasco  based 
upon  the  court  judgment  for  $55,464  was  limited  to  the 
sum  of  $3,692.16  under  the  Federal  Limitation  of  Lia- 
bility Act,  46  U.S.C.  §183-185,  after  trial  and  appeal  to 
this  Court. 

In  this  civil  action  appellee  seeks  recovery  of  the 
amount  of  its  limited  liability,  plus  total  legal  costs  of 
the  two  prior  actions  and  the  appeal.  Appellant  has 
agreed  that  these  litigation  expenses  in  the  sum  of 
$14,372.09  are  reasonable  in  amount  and  were  neces- 
sarily incurred  by  and  on  behalf  of  appellee  (Pretrial 
Order  Admitted  Fact  19,  R.  36).  The  total  amount  of 
the  judgment  as  entered  by  the  Court  below  is  the  sum 
of  $18,359.61,  including  interest  on  the  above  amoimts 
(R.  76-77). 

The  basis  of  appellee's  claim  against  appellant  is  a 
policy  of  liability  insurance  issued  by  appellant  (Ex.  A) 
and  particularly   the  liability   coverage   on   non-self- 
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propelled  vessels  (such  as  the  barge  involved  in  the 
explosion  and  Pasco  dock  fire)  which  was  specifically 
provided  for  under  Endorsement  23  on  said  policy. 

The  Court  below  first  ruled  in  a  preliminary  way  that 
there  was  no  ambiguity  in  the  insursince  policy  and 
hence  no  basis  for  allowing  parol  evidence  to  be 
admitted  to  show  the  intention  and  understanding  of 
the  parties  as  to  coverage  provided  (R.  53) .  After  the 
first  stage  of  the  trial  the  Court  below  rendered  its 
Oral  Decision  finding  that  coverage  was  provided  under 
Endorsement  23,  when  read  together  with  the  other 
provisions  in  appellant's  policy  (Tr.  55). 

As  a  precaution,  the  Court  below  then  went  on  to 
hold  that  if  the  appellate  court  disagreed  with  its  in- 
terpretation of  coverage  provided  by  the  policy,  then 
an  ambiguity  existed,  justifying  reception  of  parol 
evidence  (Tr.  55-56).  At  the  request  of  appellant 
the  trial  was  reopened  to  allow  both  parties  to  offer 
parol  evidence.  Thereafter,  the  Court  again  ruled  in 
appellee's  favor  on  construction  of  the  policy  terms, 
but  found  further  on  the  basis  of  the  parol  evidence 
that  it  was  the  intention  of  the  parties  to  provide  cov- 
erage for  third  party  liability  risks  of  the  type  described 
above  (Memorandum  Decision  at  R.  58  and  Findings 
of  Fact  18  at  R.  69) .  This  appeal  followed. 

II 
ARGUMENT  IN  SUPPORT  OF  FINDINGS  OF  FACT, 

CONCLUSIONS  OF  LAW  AND  JUDGMENT 

A.    Preliminary  Statement 

This  Court  should  not  disturb  the  findings  of  fact  by 
the  District  Court  unless  such  findings  are  clearly  erro- 
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neous.  The  burden  of  proving  that  such  findings  are 
clearly  erroneous  is  upon  appellant.  Thus,  in  the 
PACIFIC  QUEEN,  (CA  9,  1962)  307  F.2d  700  this 
Court  stated: 

"*  *  *  it  is  not  incumbent  upon  appellees  to  per- 
suade this  court  that  the  District  Court's  findings 
of  fact  are  correct;  on  the  contrary,  the  appellants 
must  'persuade  this  court  that  the  District  Court's 
findings  of  fact  are,  as  specified  by  appellants, 
clearly  erroneous'." 

PACIFIC  QUEEN,  307  F.2d  700,  706. 

This  Court  has  established  certain  guidelines  or  rules 
to  be  applied  in  testing  the  adequacy  and  accuracy  of 
District  Court  findings  in  civil  cases: 

1.  Such  findings  will  not  be  disturbed  unless  they 
are  clearly  erroneous,  regardless  of  what  decision  this 
Court  might  reach  if  it  had  initially  evaluated  the  same 
evidence.  Puget  Sound  Pulp  and  Timber  Co.  v.  O^Reilly, 
(CA  9,  1956)  239  F.2d  607,  609. 

2.  Due  regard  must  be  given  to  the  opportunity  of 
the  District  Court  to  judge  the  credibility  of  witnesses 
and  the  evidence.  Gypsum  Carrier,  Inc.  v.  Handelsman, 
(CA  9,  1962)  307  F.2d  525,  529. 

3.  This  Court  must  view  the  evidence  in  the  light 
most  favorable  to  the  prevailing  party.  Axelbank  v. 
Rony,  (CA  9,  1960)  277  F.2d  314,  316. 

4.  Appellee,  as  the  party  prevailing  below,  must  be 
given  the  benefit  of  all  inferences  that  may  be  reason- 
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ably  drawn  from  the  evidence.  PACIFIC  QUEEN,  (CA 
9,  1962)  307  F.2d  700,  706. 

B.    Record  and  Transcript  References  in  Support  of  Find- 
ings of  Fact 

Notwithstanding  the  above  rules  or  guidelines,  but 

in  compliance  with  provisions  of  Rule  18  (3)  of  this 

Court,  we  enumerate  herewith  record  references  to 

specific  evidence  supporting  the  Findings  of  Fact  which 

have  been  challenged  by  appellant  in  its  Specifications 

of  Error. 

Specification  of  Error  No.  1  relates  to  Findings  of 
Fact  7  insofar  as  it  found  that  the  Port  of  Pasco  dock 
was  not  "leased"  to  appellee's  predecessor  (R.  65). 

The  leases  speak  for  themselves  (Exs.  C  to  F  and  see 
Stipulation  as  to  Record  on  Appeal  §  9  and  following 
at  R.  83-84) .  These  leases  covered  certain  specifically 
described  areas  consisting  of  the  tank  fann  located 
across  the  road  from  the  Port  of  Pasco  dock  which 
was  involved  in  this  fire.  For  this  reason,  Admitted 
Facts  6-9  in  the  Pretrial  Order  recite  ownership  of 
the  dock  by  Port  of  Pasco  and  lease  of  tank  farm  facili- 
ties across  the  street  from  the  dock  by  appellee's  prede- 
cessors (R.  29-31). 

Witness  Light  expressly  testified  that  there  was  no 
lease  on  the  dock  (Tr.  43,  1.10  to  15)  and  described  the 
tank  farm  areas  which  were  leased  from  the  Port  of 
Pasco  (Tr.  15,  1.9  to  18,  1.4).  Witness  Walls  testified 
to  the  same  effect  (Tr.  88  1.  23  to  24). 
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The  Manager  of  the  Port  of  Pasco  stated  that  the 
leases  in  efifect  with  appellee's  predecessor  covered  area 
"occupied  by  the  tank  farm  only  and  does  not  include 
any  area  of  the  dock  site"  (Ex.  K).  The  Port  of  Pasco 
provided  fire  protection,  maintenance  and  fire  insurance 
on  its  dock  (Tr.  35,  1.19  to  36,  1.7)  while  appellee's 
predecessor  provided  similar  services  and  insurance  pro- 
tection on  the  leased  tank  farm  facilities  as  the  leases 
expressly  required  (Ex.  C,  R.  83-84,  Ex.  K  and  Tr.  89) . 

Specification  of  Error  No.  2  again  relates  to  Find- 
ing of  Fact  7  where  the  Court  below  determined  that 
the  use  of  the  Port  of  Pasco  dock  was  a  "non-exclusive 
use"  (R.65). 

Admitted  Fact  7  in  the  Pretrial  Order  states  inter 
alia: 

"The  use  of  the  Port  of  Pasco  dock  by  plaintiff 
and  its  predecessor  *  *  *  was  a  non-exclusive  use 
*  *  *."  (R.  29-30) 

The  manager  of  the  Port  of  Pasco  stated  that  its  dock 
facilities  were  used  on  a  "non-exclusive  basis"  (Ex.  K). 

Additional  support  for  this  finding  can  be  found 
throughout  the  testimony  of  witnesses  Light  and  Walls 
(See  particularly  Tr.  36,  1.10  to  13  and  1.22  to  25,  and 
Tr.  Ill,  1.2  to  11). 

Furthermore,  the  explicit  language  of  the  leases  (Exs. 
C  to  F)  was  to  the  effect  that  use  of  the  dock  by  appel- 
lee's predecessor  "shaU  not  be  exclusive  to  the  company 
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(lessee)"  (See  §9  and  following  in  Stipulation  as  to 
Record  on  Appeal,  R.  83-84) . 

Specification  of  Error  No.  3  relates  to  Finding  of 
Fact  18  and  the  understanding  and  intention  of  the 
parties  with  regard  to  Exclusion  (f )  in  appellant's  basic 
printed  Comprehensive  Liability  Policy  (Ex.  A)  when 
considered  as  a  part  of  the  entire  policy  and  its  endorse- 
ments (R.  69). 

Witness  Walls,  who  was  handling  insurance  matters 
for  appellee's  predecessor,  testified  that  Endorsement  23 
was  insisted  upon  and  eventually  added  to  the  policy 
to  cover  third  party  liability  risks  such  as  are  involved 
in  the  Port  of  Pasco  damage  claim  and  suits  (Tr.  87, 
1.17  to  88,  1.4).  He  was  never  advised  by  appellant's 
representatives  that  the  policy  with  its  endorsements 
would  not  cover  such  risks  (Tr.  91,  1.19  to  25).  The 
broad  scope  of  Endorsement  23  was  not  intended  to  be 
limited  by  printed  Exclusion  (f)  in  the  basic  policy 
(Tr.  115,  1.24  to  116,  1.8).  Exclusion  (f)  was  regarded 
by  Walls  as  not  affecting  the  specific  coverage  in  un- 
restricted terms  on  loading  and  unloading  of  non-self- 
propelled  water  craft  that  was  provided  by  Endorse- 
ment 23  when  added  to  the  policy  (Tr.  118,  1.1  to  8, 
Tr.  108,  1.2  to  8,  Tr.  120,  1.19  to  121,  1.10  and  Tr.  126, 
1.7  to  11). 

Appellant's  own  underwriting  representative,  Mr. 
Frederickson,  who  testified  at  the  trial,  admitted  that 
Endorsement  23  to  the  policy  spoke  in  positive  and 
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specific  terms  to  provide  coverage  on  risks  of  unloading 
water  craft  and  that  "the  wording  does  not  have  any 
limitation  built  into  the  paragraph  as  such"  (Tr.  158, 
1.6  to  15). 

Elsewhere  in  his  testimony  Frederickson  stated: 
"We  did  agree  readily  to  provide  liability  insur- 
ance coverage  for  non-self-propelled  vessels  *  *  *." 
(Tr.  155,  1.22  to  24) 

Barge  535  as  involved  in  the  Port  of  Pasco  dock  fire 
was  this  type  of  vessel  (Admitted  Fact  4,  R.  29) .  The 
fire  damage  to  the  dock  and  ensuing  litigation  involved 
the  liability  of  appellee  and  its  predecessor  to  a  third 
party  (Admitted  Fact  17,  R.  33-34).  Port  of  Pasco  v. 
Pacific  Inland  Navigation  Co.,  (CA  9,  1963)  324  F.2d 
593. 


ARGUMENT  IN  SUPPORT  OF  CONCLUSIONS 

The  Court  below  concluded  that  Endorsement  23, 
when  considered  with  aU  other  parts  of  the  policy,  pro- 
vided coverage  for  third  party  liability  risks  arising 
from  the  unloading  operations  on  the  barge  at  the  Port 
of  Pasco  dock.  It  further  determined  that  Exclusion  (f) 
in  the  basic  printed  form  of  policy  related  to  and  ex- 
cluded from  coverage  property  which  would  be  insurable 
by  appellee  under  fire  insurance  policies.  This  would  be 
in  the  nature  of  first  party  insurance  coverage.  As  the 
Court  below  pointed  out  in  its  Decision,  we  are  not 
concerned  in  this  case  with  first  party  coverage,  but 
with  third  party  liability  risks  (R.  59) .  Hence,  Endorse- 
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merit  23,  which  is  specific  and  unlimited  in  its  terms, 
provides  liabihty  coverage  against  risks  of  damage  to 
property  of  third  persons  from  enumerated  causes,  in- 
cluding unloading  of  gasoline  from  the  non-self-propelled 
barge  of  appellee's  predecessor. 


A.    Provisions  of  an  Insurance  Policy  Are  Construed  Most 
Strongly  Against  the  Insurer 

This  statement  is  hornbook  law.  It  has  been  especially 
applied,  however,  on  any  attempt  by  an  insurer  to  limit 
or  restrict  coverage.  St.  Paul  Mercury  Insurance  Co. 
V.  Price,  (CA  5,  1964)  329  F.2d  687,  688. 

The  legal  principle  of  strict  construction  of  exclusion- 
ary clauses  in  insurance  policies  has  been  followed  by 
the  Washington  Supreme  Court  which  has  stated  that 
they  are  to  be  "very  strictly  construed"  against  the  in- 
surer. Labberton  v.  General  Casualty  Co.,  (1958)  53 
Wn.2d  180,  183;  332  P.2d  250,  252.  In  another  case,  the 
Washington  Supreme  Court  has  stated: 

"It  is  familiar  law  that  exclusionary  clauses  in 
insurance  policies  are  construed  most  strongly 
against  the  insurer.  If  there  is  room  for  two  con- 
structions— one  favorable  to  the  insured  and  the 
other  in  favor  of  the  insurer,  the  former  wiU  be 
adopted  by  the  court." 

Brown  v.  Underwriters  at  Lloyd's,  (1958)  53  Wn. 
2d  142,  152;  332  P.2d  228,^234. 

One  of  the  best  known  text  authorities  on  insurance 
states: 

"If  the  insurer  intends  to  limit  liability  under  an 
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indemnity  policy,  it  must  do  so  in  unambiguous 
terms." 

13  Appleman  Insurance  Law  &  Practice,  (1943) 
§  7481,  p.  200. 

B.  Specific  Provisions  for  Coverage  Prevail  Over  Restric- 
tive Language  in  a  Policy 

In  determining  that  there  was  coverage  under  an 
omnibus  clause  in  an  aircraft  liability  policy,  notwith- 
standing apparent  limitations  on  such  coverage  appear- 
ing in  an  exclusionaiy  clause,  the  Court  of  Appeals  for 
the  Eighth  Circuit  has  stated: 

"Having  afiirmatively  expressed  the  coverage  in 
a  broad  promise  to  defend  and  to  indemnify,  it  was 
incumbent  on  the  company  to  define  the  exclusions 
from  that  promise  in  clear  terms." 

Insurance  Co.  of  N.  A.  v.  General  Aviation  Sup- 
ply Co.,  (CA  8,  1960)  283  F.2d  590,  592. 

We  submit  that  appellant  failed  to  expressly  limit  or 
restrict  the  specific  coverage  which  it  affirmatively  un- 
dertook to  provide  by  Endorsement  23. 

C.  Written  or  Typed  Parts  of  Policy  Control  Over  Printed 
Language 

This  Court  has  expressed  the  rule  as  to  an  insurance 

policy  as  foUows: 

"It  is  a  weU  recognized  principle  of  contracts 
that  where  a  contract  is  partly  written  (or  type- 
written) and  partly  printed  the  written  (or  type- 
written) parts  control." 

American  Universal  Insurance  Co.  v.  Kruse,  (CA 
9,  1962)  306  F.2d  661,  665. 

In  Independence  Indemnity  Co.  v.  W.  J.  Jones  & 
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Son,  (CA  9,  1933)  64  F.2d  312,  a  liability  insurance 
policy  had  been  issued  to  a  stevedore  contractor  which 
contained  an  exemption  or  exclusion  as  to  operation  of 
vehicles  in  its  basic  printed  form.  A  typewritten  endorse- 
ment was  added  to  the  policy  making  the  coverage 
applicable  to  "any  work  or  operations  *  *  *  carried  on 
by  the  assured."  After  an  accident  involving  one  of  the 
stevedore's  jitneys,  an  injured  third  party  brought  suit 
against  the  insured  stevedore.  The  insurer  declined  to 
defend  claiming  this  particular  risk  was  not  covered 
and  relying  upon  the  limitations  and  exclusionary  lan- 
guage in  the  basic  policy.  There,  as  here,  the  insured 
was  forced  to  bring  suit  against  the  insurer  to  cover 
the  amounts  it  had  paid  to  satisfy  judgment  in  the 
third  party  litigation,  plus  expenses  and  fees.  The  Court 
rejected  the  contentions  of  the  insurer,  stating  inter 
alia: 

"Thus  the  printed  form  of  policy  expressly  con- 
templates liability  for  injuries  resulting  from  the 
work  carried  on  by  chauffeurs  if  properly  included 
by  written  additions  to  the  policy,  but  it  also  con- 
tains a  printed  condition  that  injuries  resulting 
from  the  use  of  the  automobile  driven  by  them 
should  not  be  covered  by  the  terms  of  the  policy. 
*  *  *  In  this  situation  thp  familiar  rule  is  that 
the  typewritten  portion  of  the  policy  controls  the 
printed  form.  *  *  *  This  is  particularly  true  where 
the  written  provision  is  contained  in  a  rider  which 
of  itself  would  dominate  in  case  of  irreconcilable 
provisions.  *  *  *  In  the  case  at  bar.  the  rider  cov- 
ering all  other  operations  conducted  by  the  work- 
men of  the  assured  necessarily  covers  the  operations 
of  these  'iitnevs,'  ^vhether  classed  as  automobiles 
or  not.  There  is  thus  a  flat  contradiction  between 
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the  two  provisions  of  the  policy  which  calls  for  an 
application  of  the  rule  giving  dominant  effect  to 
the  typewritten  provisions  of  the  policy."  (Empha- 
sis added) 
Independence  Indemnity  Co.  v.  W.  J.  Jones  & 
Son,  (CA  9,  1933)  64  F.2d  312,  315-316. 

IV 

PAROL  EVIDENCE  AS  ALTERNATIVE  METHOD  OF  FINDING 
COVERAGE  UNDER  POLICY 

A.      General  Statement 

AppeUee  maintains  its  position,  as  advanced  at  time 
of  trial,  and  which  the  Court  below  adopted.  This  is  to 
the  effect  that  Endorsement  23  on  the  policy  (E.  A) 
expressly  provides  coverage  for  risks  of  liability  to  third 
parties  such  as  involved  in  the  prior  actions.  Port  of 
Pasco  V.  Pacific  Inland  Navigation  Co.,  supra.  If  this 
Court  should  construe  the  policy  otherwise,  then  it  is 
the  position  of  appellee  (as  the  Court  below  recognized 
and  agreed)  that  there  is  sufficient  legal  basis  for  the 
introduction  of  parol  evidence.  Such  evidence  would  be 
admissible  to  determine  the  intention  and  understand- 
ing of  the  parties  to  the  contract. 

This  being  a  diversity  case  under  28  U.S.C.  §  1332, 
the  law  of  the  State  of  Washington  is  applicable,  since 
parol  evidence  is  treated  as  a  substantive  matter.  RKO 
Radio  Pictures  v.  Sheridan,  (CA  9,  1952)  195  F.2d  167, 
170;  Jackson  v.  Domschot,  (1952)  40  Wn.2d  30;  239 
P.2d  1058;  35  A  Corpus  Juris  Secundum,  Federal  Civil 
Procedure  §  458,  p.  676. 
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In  Washington  it  is  well  established  that  it  is  not 
necessary  to  find  an  ambiguity  in  a  written  contract 
before  parol  evidence  is  admissible.  McKennon  v.  An- 
derson, (1956)  49  Wn.2d  55,  61;  298  P.2d  492.  Evidence 
to  show  the  surrounding  circumstances  may  be  admit- 
ted to  explain,  but  not  to  vary  or  contradict,  the  terms 
of  the  contract  and  to  place  the  court  in  the  same  posi- 
tion as  the  parties  at  the  time  of  execution  of  the  con- 
tract. Vance  v.  Ingram,  (1943)  16  Wn.2d  399,  411;  133 
P.2d  938,  944. 

Of  course,  where  there  is  in  fact  an  ambiguity  in  an 
insurance  contract,  parol  evidence  is  admissible  to  show 
the  meaning  of  the  questionable  or  conflicting  language. 
Kane  v.  Order  of  United  Commercial  Travellers,  (1940) 
3  Wn.2d  355,  359;  100  P.2d  1036,  1038;  Miller  v.  Penn 
Mutual  Life  Insurance  Co.,  (1937)  189  Wash.  269;  64 
P,2d  1050. 

Although  the  Court  below  in  the  present  case  made 
alternative  Finding  of  Fact  18  and  alternative  Conclu- 
sion of  Law  7  as  to  an  ambiguity  and  the  intention 
of  the  parties  found  from  the  parol  evidence  received 
(R.  69,  74-75),  the  above  authorities  indicate  an  addi- 
tional ground  under  the  substantive  law  on  parol  evi- 
dence in  the  State  of  Washington  justifying  the  admis- 
sion of  parol  evidence  and  the  determination  that  the 
Court  made  thereon;  namely,  that  it  was  the  intention 
of  both  appellant  and  appellee  to  cover  risks  of  liability 
for  third  parties  for  damage  such  as  here  involved  by 
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addition  of  Endorsement  23  to  the  basic  policy. 

V 

ANSWER  TO  APPELLANT'S  ARGUMENTS 

Much  of  what  has  been  said  heretofore  applies  to 
this  section  of  the  brief. 

More  specifically,  appellee  points  out  that  Endorse- 
ment 10  of  the  policy  (Ex.  A)  as  referred  to  on  pages 
10, 12  and  20  of  Appellant's  Brief,  was  by  its  very  terms 
limited  to  certain  other  specified  property  and  hence 
not  applicable  to  the  Port  of  Pasco  dock.  Certain  desig- 
nated properties,  either  owned  or  specifically  leased 
by  appellee,  were  named  in  this  endorsement.  The  fact 
that  the  Port  of  Pasco  dock  is  not  included  among  the 
properties  named  in  Endorsement  10  rather  clearly 
indicates  that  both  appellee  and  appellant  insurer  treat- 
ed it  in  an  entirely  different  sense;  namely,  a  property 
owned  by  a  third  party  where  appellee  would  be  ex- 
posed to  and  should  be  protected  against  risks  of  liability 
for  damage  while  using  the  facility. 

Cases  cited  by  appellee  on  the  parol  evidence  ques- 
tion are  not  in  point.  National  Indemnity  Co.  v.  Smith 
Gandy,  (1957)  50  Wn.2d  124;  309  P.2d  742,  involves 
an  attempt  to  incorporate  into  an  insurance  contract  a 
telephone  conversation  and  letter  which  were  obviously 
not  made  a  part  of  the  contract.  Western  Casualty  Co.  v. 
Harris  Petroleum  Co.,  (SD  Cal.,  1963)  220  F.Supp.  952, 
involved  a  similar  attempt  to  admit  by  parol  some  pre- 
vious insurance  policies  and  letters.  Both  of  these  cases 
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deal  with  attempts  to  vary  or  change  terms  of  the  insur- 
ance policies,  rather  than  to  determine  the  intention  of 
the  parties  and  to  explain  uncertainties,  as  is  true  in 
the  present  case. 

Reference  to  the  Washington  statute  on  insurance 
policies,  R.C.W.  48.18.190  is  likewise  not  pertinent  here. 
The  policy  in  this  case  includes  the  endorsements  and 
particularly  Endorsement  23.  Appellee  has  not  sought 
to  incorporate  any  other  writing  into  this  insurance 
contract. 


VI 
CONCLUSION 

We  submit  that  the  specific  provisions  of  Endorse- 
ment 23  clearly  indicate  that  this  type  of  third  party 
liability  risk  on  fire  damage,  due  to  imloading  of  appel- 
lee's barge  at  the  Port  of  Pasco  dock,  would  be  covered. 
In  addition,  a  close  reading  of  the  entire  basic  policy 
and  all  endorsements  calls  for  a  similar  conclusion  as 
to  coverage.  Finally,  and  alternatively,  any  uncertainty 
as  to  interpretation  of  the  policy  terms  has  been  explain- 
ed by  parol  evidence  which  showed  an  intention  of  the 
parties  to  insure  such  risks. 
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For  all  of  the  above  reasons  the  judgment  should  be 
affirmed. 

Respectfully  submitted, 

Charles  B.  Howard 

Richard  W.  Buchanan 

Attorneys  for  Appellee 
Summers,  Howard  &  Le  Gros 
840  Central  Building 
Seattle,  Washington  98104 
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REPLY  TO  APPELLEE'S  COUNTER-STATEMENT 
OF  THE  CASE 

Appellant  accepts  the  first  two  pages  of  appellee's 
counter-statement  in  their  entirety  (Answering  Brief,  pp. 
1,  2).  However,  on  page  3,  appellee  states  that,  follow- 
ing preliminary  ruling,  the  trial  was  reopened  at  the 
request  of  appellant.  Not  so.  The  trial  was  reopened 
at  the  request  of  the  court  to  receive  appellee's  offer 
of  parol  evidence  in  the  event  of  review  (Tr.  56). 


2 
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ANSWER  TO  APPELLEE'S  ARGUMENT  IN  SUPPORT 

OF  FINDINGS  OF  FACT,  CONCLUSIONS  OF 

LAW  AND  JUDGMENT 

Appellant  readily  accepts  appellee's  general  statements 
applicable  to  findings  of  fact,  but  questions  the  applica- 
bility of  certain  rules  to  the  case  at  bar. 

For  example,  it  is  correct  that  the  evidence  must  be 
viewed  in  the  light  most  favorable  to  the  prevailing 
party  {Axelbank  v.  Romj,  CA  9,  1960,  277  F.2d  314,  316) 
and  that  findings  "cannot  be  upset  if  they  are  supported 
by  substantial  evidence."  Pacific  Queen,  (CA  9,  1962), 
307  F.2d  700,  706. 

But,  unlike  Puget  Sound  Pulp  and  Timber  Co.  v. 
O'Reilly,  (CA  9,  1956),  239  F.2d  607,  609,  (wherein  the 
question  arose  as  to  whether  a  telephone  conversation 
resulted  in  the  modification  of  an  agency  agreement) 
and  Gypsum,  Inc.  v.  Handlesmxin,  (CA  9,  1962),  307 
F.2d  525,  529  (a  seaman's  libel  for  maintenance,  cure 
and  negligence  under  general  maritime  law  and  the  Jones 
Act),  here  the  evidence  was  undisputed,  uncontroverted, 
unassailed.  Accordingly,  this  court  is  not  asked  to  weigh 
the  evidence  and  substitute  its  judgment  for  that  of  the 
trial  court.  Rather,  the  court  is  asked  to  apply  the  ap- 
plicable law  to  the  undisputed  evidence. 

Specification  of  Error  No.  1,  pertaining  to  appellant's 
objections  to  Finding  of  Fact  7,  is  said  (Answering  Brief, 
p.  5)  to  be  supported  by  the  leases  themselves  (Ex.  C  to 
F  and  Stipulation  as  to  Record  on  Appeal  9,  R.  83-84). 
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Appellant  disagrees.  The  dock  (Ex.  C,  p.  2,  f  1(a); 
Ex.  D,  E,  F)  was  just  as  much  a  topic  and  subject  of 
the  leases  as  was  the  so-called  "tank-farm"  and  was  an 
integral  part  of  the  leased  premises,  to  wit:  "a  bulk 
petroleum  terminal"  (Ex.  C,  p.  1)  and  was  so  used 
(Tr.  17.  11.  20-22;  Tr.  40,  11.1-15;  Tr.  42,  11.  8-17;  Tr.  43, 
1.  16-Tr.  44,  1.  2;  Tr.  124,  1.  8-Tr.  125,  1.  7).  In  short, 
if  the  dock  was  not  "leased,"  neither  was  the  "tank-farm." 
Both  were  a  part  of  the  bulk  petroleum  terminal  and 
one  used  to  complement  the  other,  notwithstanding  that 
the  description  of  the  premises  contained  in  the  lease 
does  not  include  the  dock.  The  consideration  supporting 
the  leases  was  not  divided,  or  apportioned. 

But  whether  the  dock  was  or  was  not  "leased"  does 
not  appear  important  unless  "leased"  means  the  same 
thing  as  "rented,"  because  the  latter  is  the  language  of 
Exclusion   (f)    (Ex.  A). 

Appellant  claims  that  appellee's  "use"  and  "occupancy" 
of  the  destroyed  dock  arose  out  of  its  "rental"  of  the 
dock  under  the  long  term  leases  and  that  the  trial  court 
should  have  so  decided  as  a  fact  when  requested  so  to 
do  (R.  46,  H  6(a)). 

Under  "Specification  of  Error  No.  2"  pertaining  to  Find- 
ing of  Fact  7,  appellee  claims  that  paragraph  7  of  pre- 
trial order  (R.  29-30)  supports  the  finding.  But  appellee 
overlooks  the  qualifying  and  limiting  clause  contained 
in  the  pre-trial  order: 

"The  use  of  the  Port  of  Pasco  dock  by  plaintiff 
and   its   predecessor  or  subsidiary  companies  prior 


to  and  on  December  15-16,  1958,  was  a  non-ex- 
clusive use  in  the  sense  that  said  dock  could  he  used 
by  companies  or  operators  to  (sic)  the  Inland  Nav- 
igation Company  and  its  subsidiaries  when  portions 
of  the  dock  were  not  occupied  by  vessels  and  barges 
of  Inland  Navigation  Company  and  its  subsidiaries 


Finding  of  Fact  7  is  not  so  limited  and  there  is  abso- 
lutely no  evidence  that  anyone  other  than  appellee's 
predecessor  had  the  right  to  use  or  was  using  the  dock 
at  the  time  of  loss. 

Moreover,  appellee's  officer  (Light)  testified  that  he 
did  not  have  any  knowledge  that  anyone  other  than 
appellee's  predecessor  ever  used  the  dock  (Tr.  45,  1.  25; 
Tr.  46,  1.  4)  and  Barge  535  was  wholly  occupying  the 
dock  at  the  time  of  loss  (Tr.  46,  11.  5-7).  Walls  could 
remember  occasions  when  sport-boaters  used  the  dock 
(Tr.  Ill,  1.  25-Tr.  112,  1.  11),  but  nothing  specific  as 
to  time. 

In  short,  appellee  apparently  claims  that,  because 
others  might  have  used  and  have  been  authorized  to 
use  the  destroyed  dock  when  it  was  not  used  by  appel- 
lee's predecessor,  the  dock  was  not  "used  by  the  in- 
sured" at  the  time  of  the  loss  as  defined  in  Exclusion  (f). 
Exhibit  A.  This  logic  is,  of  course,  fallacious,  but  here 
again,  it  should  make  no  difiFerence  that  appellee's  use 
of  the  dock  was  "non-exclusive."  If,  as  all  of  the  evidence 
shows,  appellee  in  fact  "used"  the  dock  at  the  time  of 
loss.  Exclusion  (f)  (2)  should  have  applied  to  exclude 
coverage  unless  such  exclusion  was  deleted,  amended  or 
otherwise  superseded  by  some  other  endorsement.    The 
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trial  court  should  have  so  found  as  it  was  requested  to 
do  in  the  pre-trial  order  (R.  46,  f  6  (c) ). 

Concerning  Specification  of  Error  No.  3,  appellee 
argues  that  Finding  of  Fact  18  is  supported  by  the  tes- 
timony of  Mr.  Walls  (Tr.  67-135)  offered  by  appellee 
in  support  of  its  offer  of  proof  (R.  54,  Tr.  4,  1.  16-Tr.  7, 
1,  25)  received  over  appellant's  objection  (Tr.  74,  1.  21- 
Tr.  75,  1.  2).  Appellee  also  says  that  "Mr.  Frederickson, 
who  testified  at  the  trial,  admitted  that  Endorsement  23 
to  the  policy  spoke  in  positive  and  specific  terms  to  pro- 
vide coverage  on  risks  of  unloading  water  craft  and 
that  'the  wording  does  not  have  any  limitation  built  into 
the  paragraph  as  such' "  (Tr.  158,  11.  6  to  15)  (Br,,  pp.  7, 
8).  True,  that  Frederickson  responded  affirmatively  to  ap- 
pellee's leading  question  and  stated  as  quoted,  but  such 
is  further  subject  to  Mr.  Frederickson's  further  explana- 
tion (Tr.  159,  11.  5-16)  that  coverages  "A"  and  "C" 
extended  by  Endorsement  23  "are  still  subject  to  the 
exclusions  that  are  found  in  the  basic  contract"  and  that 
"It  is  not  necessary  to  refer  to  the  exclusions  again"  in 
the  endorsement. 

Appellee  argues  that,  since  the  fire  damage  to  the  dock 
resulted  in  liability  of  appellee's  predecessor  to  a  "third 
party"  (Br.  8)  and  "Endorsement  23  was  insisted  upon 
and  eventually  added  to  the  policy  to  cover  third  party 
liability  risks"  (Br.  7),  therefore,  appellant  is  liable  to 
appellee. 

(Parenthetically,  it  is  significant  to  note  that  through- 
out its  brief  appellee  speaks  of  "third  party  liability  risks" 
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(Br.,  pp.  3,  7,  8,  15)  and  "risk  of  liability  for  third  parties" 
(Br.  13),  and  carefully  avoids  mentioning  the  applica- 
bility of  Exclusion  (f)  to  the  specific  property  de- 
stroyed. ) 

This  argument  assumes  that  the  liability  insurance  con- 
tract covers  all  property  owned  by  "third  parties"  whether 
such  property  is  "occupied  by  or  rented  to  the  insured, 
or  (2)  .  .  .  property  used  by  the  insured,  or  (3)  .  .  . 
property  in  the  care,  custody  or  control  of  the  insured 
or  property  as  to  which  the  insured  for  any  purpose  is 
exercising  physical  control  .  .  ."  (all  excluded  from  cov- 
erage under  Exclusion  (f),  Ex.  A),  and  notwithstanding 
the  fact  that  the  insurance  contract  neither  defines  nor 
mentions  "third  party  liability  risks"  nor  "liability  to  a 
third  party"  nor  even  "third  party."  The  policy  speaks 
in  terms  plain,  clear  and  unambiguous,  excluding  from 
covered  certain  property  owned  by  so-called  "third  par- 
ties" which  is  "occupied  by,  rented  to,  used  by,  under 
the  care,  custody  and  control  of,  the  named  insured 
and  as  to  which  the  insured  is  exercising  actual  physical" 
even  though  the  insured  could  be  liable  to  the  owner 
for  the  loss  thereof. 

In  its  Memorandum  Decision  and  Order  (Tr.  59)  the 
trial  court  observed,  "Exclusion  (f )  appears  to  have  been 
intended  to  exempt  from  coverage  of  the  policy  property 
properly  insurable  under  fire  and  extended  coverage." 
This  conclusion  is  carried  forward  in  Finding  of  Fact  16 
(R.  68,  11.  9-11)  and  is  one  which  is  correct,  as  far  as 
it  goes.    But  the  plain  language  of  Exclusion   (f)   con- 
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templates  excluding  more  than  just  property  insurable 
under  fire  and  extended  coverage  insurance.  It  con- 
templates property  which  may  be  insurable  under  any 
other  form  of  insurance  (Tr.  109,  11.  16-19)  or  which 
may  not  be  insurable  at  all. 

Appellee  knows  that  it  was  exclusively  "occupying, 
renting  and  using  the  dock  at  the  time  of  loss  and  that 
the  dock  was  under  appellee's  care,  custody  and  control 
and  property  as  to  which  appellee  was  exercising  actual 
physical  control"  at  the  time  of  loss,  all  as  excluded  from 
coverage  under  Exclusion   (f),  Exhibit  A. 

In  order  to  avoid  the  exclusion  appellee  asserted  a 
two-pronged  approach: 

1.  Exclusion  (f ),  Exhibit  A,  was  superseded  or  deleted 
by  implication  by  Endorsement  23,  coverage  under  the 
latter  being  plain,  clear  and  unambiguous  (R.  41,  ^  7) 
(Br.  8,  9). 

But  the  trial  court  repeatedly  rejected  this  contention 
(R.  53,  Tr.  8;  R.  58,  Conclusion  of  Law  3;  R.  73)  and 
properly  so  in  view  of  Mr.  Wall's  testimony  (Tr.  108, 
115,  1.  24-Tr.  116,  1.  2;  Tr.  117,  11.  10-25). 

2.  If  Endorsement  23  did  not  specifically  provide  cov- 
erage for  the  dock,  then  the  insurance  contract  was  at 
least  ambiguous  and  open  to  parol  evidence  in  aid  of 
construction  (Tr.  4,  11.  1-3). 

Appellee  has  yet  to  point  out  wherein  the  insurance 
contract  as  a  whole  (including  Endorsement  23)  is  am- 
biguous, although  the  trial  court  thought  it  was  (Tr.  56, 
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11.  8-10)  but  later  changed  its  mind  (Conclusion  of  Law 
3,  R.  73). 

Appellee  merely  suggests  that  Exclusion  (f )  be  ignored 
and  forgotten  because,  after  all,  Mr.  Walls  wanted  to 
insure  all  property  owned  by  "third  parties,"  whether 
such  property  was  otherwise  excluded  under  Exclusion 
(f)  or  not.  That  Mr.  Walls  did  not  fully  comprehend 
the  provisions  of  Exclusion  (f)  is  obvious  from  his  testi- 
mony (Tr.  109,  1.  10-Tr.  Ill,  1.  11;  Tr.  113,  11.  7-TR.  129). 

Thus,  notwithstanding  Conclusion  of  Law  3  (R.  73), 
that  the  pertinent  policy  provisions  are  unambiguous, 
the  court  received  and  relied  upon  parol  evidence  (solely 
Mr.  Wall's)  to  declare  coverage  and  impose  liability 
upon  appellant. 

Appellee  suggests  that  the  court  was  entitled  to  do  so 
because  provisions  of  an  insurance  policy  are  construed 
most  strongly  against  the  insurer  (Br.  9).  While  that 
proposition  may  be  "hornbook  law"  it  is  not  the  general 
law,  nor  is  it  the  law  of  Washington  which  appellee  admits 
is  applicable. 

In  St.  Paul  Mercury  Insurance  Co.  v.  Price,  (CA  5, 
1964),  329  F.2d  687,  688,  the  circuit  court  recognized 
Texas  law  as  applicable  to  the  meaning  of  an  accident 
policy  exclusion  relating  to  aircraft  flights  and  refused 
to  decide  such  interpretation  until  the  state  court  had 
been  afforded  the  opportunity  to  declare  the  applicable 
law.  The  court  did,  however,  recite  several  rules  appli- 
cable herein: 

1.  Words  of  limitation  contained  in  a  policy  will  be 
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strictly  construed  against  the  insurer. 

2.  The  question  whether  ambiguity  exists  in  the  lan- 
guage of  the  contract  is  one  of  law. 

3.  If  the  language  of  the  contract  is  clear  and  unambig- 
uous such  meaning  must  be  given  to  the  language  as 
will  carry  out  and  effectuate  the  intentions  of  the  par- 
ties, and  in  that  event  rules  of  construction  are  not  to 
be  applied. 

4.  If  ambiguity  exists  in  the  contract,  construction  in 
accordance  with  applicable  rules  is  in  order. 

Here,  in  view  of  the  trial  court's  conclusion  that  the 
policy  provisions  are  unambiguous,  the  second  and  third 
rules  should  be  applicable,  but  as  will  be  later  seen,  the 
first  rule  should  not  be  applied. 

In  Insurance  Co.  of  N.A.  v.  General  Aviation  Supply 
Co.,  (CA  8,  1960),  283  F.2d  590,  592,  the  court,  apply- 
ing Missouri  law,  strictly  construed  an  exclusion  except- 
ing from  coverage  "aviation  sales  or  service  or  repair 
organizations"  because  the  claimed  insured  was  "not  in 
sales,  service  or  repair  of  aircraft,  but  sold  aircraft  sup- 
plies and  equipment."  Thus,  the  language  of  the  exclu- 
sion was  clear,  but  the  claimed  insured's  activities  were 
not  as  a  factual  matter  within  the  language  of  the 
exclusion. 

Contrary  to  appellee's  assertion  (Br.,  p.  9),  the  general 
rules  as  to  the  applicability  of  rules  of  construction  is 
stated  in  44  C.J.S.  Insurance,  §297,  page  1190,  et  seq.,  as 
follows: 

"(2)  Limitation  of  Rule. 
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"The  rule  of  liberal  construction  in  favor  of  the 
insured  and  strict  construction  against  the  insurer 
applies  only  where  the  language  of  the  contract  is 
ambiguous  and  susceptible  of  more  than  one  inter- 
pretation, and  is  also  subject  to  the  further  limita- 
tion that  such  language  ordinarily  cannot  be  con- 
strued otherwise  than  according  to  its  plain  and 
ordinary  meaning."  (Cf.  29  Am.  Jur.  Insurance, 
§§259,260.) 

That  this  is  the  law  of  Washington  is  beyond  doubt. 
Jefries  v.  General  Casualty  Co.,  46  Wn.2d  543,  546, 
283  P.2d  128  (1955);  Lawrence  v.  Northivest  Casu- 
alty Co.,  50  Wn.2d  282,  284,  311  P.2d  670  (1957);  Hand- 
ley  V.  Oakley,  10  Wn.2d  396,  408,  116  P.2d  833  (1941); 
Howard  v.  Holhlmn,  182  Wash.  693,  48  P.2d  230;  Samar- 
zich  V.  Aetna  Life  Insurance  Co.  of  Hartford,  Conn.,  180 
Wash.  379,  40  P.2d  129;  Miller  v.  Penn.  Mutual  Life 
Insurance  Co.,  189  Wash.  269,  64  P.2d  1050;  Kane  v. 
Order  of  United  Commercial  Travelers,  3  Wn.2d  355, 
100  P.2d  1036  (1940).  And,  the  language  of  Hamilton 
Trucking  Service  v.  Auto  Insurance  Company  of  Hart- 
ford, Conn.,  39  Wn.2d  688,  237  P.2d  781,  at  page  692, 
would  seem  indeed  appropriate  in  the  case  at  bar: 

"We  have  taken  the  position  in  such  matters  that 
a  rule  of  construction  should  not  be  permitted  to 
have  the  efiFect  to  make  a  plain  agreement  ambiguous 
and  then  constme  it  in  favor  of  the  insured.  Our 
many  cases  on  the  subject  of  interpretation  and  con- 
struction of  insurance  contracts  may  be  found  in 
Volume  7  of  the  Washington  Digest  and  Cumulative 
Annual,  Insurance,  Key  No.  146.  We  see  no  occa- 
sion to  engage  in  a  review  of,  or  to  quote  from  them. 
The  words  of  the  part  of  the  policy  under  consid- 
eration must  be   accorded  their  ordinary  meaning. 
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The  language  used  is  plain  and  unambiguous.  There 
is  nothing  to  interpret  or  construe.  We  cannot  avoid 
feeling  as  we  read  the  cases  cited  by  respondent 
that  those  courts  have  created  ambiguities  where 
none  existed  and  have  then  used  rules  of  construc- 
tion to  determine  the  intent  of  the  parties  and  what 
they  must  have  contemplated,  thus  enlarging  the  risk 
coverage  of  the  insurance  policies  under  consider- 
ation." 

Here,  since  there  is  no  ambiguity,  there  is  nothing 
to  construe,  only  to  apply.  Nevertheless,  appellee  seeks 
construction,  and  "strict"  construction,  particularly  of  Ex- 
clusion (f).  At  most  appellee  argues  it  was  not  "leasing" 
the  dock  and  its  use  of  the  dock  was  "non-exclusive." 
Assuming  the  dock  was  not  "rented  to"  appellee's  prede- 
cessor at  the  time  of  loss  it  was  certainly  "occupied 
by"  and  "used  by"  it  as  those  terms  are  ordinarily  under- 
stood. Moreover,  the  dock  was  under  the  "care,  custody 
and  control"  of  appellee's  predecessor  as  that  clause  has 
been  applied  in  S.  Birch  &  Sons  Construction  Co.  v.  United 
Pacific  Insurance  Co.,  52  Wn.2d  350,  324  P.2d  1073,  and 
Madden  v.  Vitamilk  Dairtj,  Inc.,  59  Wn.2d  237,  367  P. 
2d  127  (1961);  and  in  accordance  the  general  rule  stated 
in  International  Derrick  &  Equipment  Co.  v.  Buxbaum, 
(CA  3,  1957),  240  F.2d  536,  62  A.L.R.2d  1237  annotated; 
62  A.L.R.2d  1245,  II,  §4;  29  Am.  Jur.  Insurance,  §1350, 
page  466.  Appellee  does  not  and  cannot  challenge  the 
well-settled  Washington  rule  that  "a  word  used  in  the 
insurance  contract  is  to  be  construed  in  its  ordinary 
signification."  Selective  Logging  Cotnpany  v.  General  Cas- 
ualty Company,  49  Wn.2d  347,  301  P.2d  535  (1956), 
and  cases  cited  at  page  351.  Also,  Viking  Sprinkler  Com- 
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pany  v.  Pacific  Indemnity  Company,  19  Wn.2d  294,  296, 
142  P.2d  394  (1943). 

Appellee  claiming  "strict  construction"  of  the  Exclu- 
sion— (f) — cites  Labberton  v.  General  Casualty  Com- 
pany, 53  Wn.2d  180,  332  P.2d  228  (1958),  and  Brown 
V.  Underwriters  at  Lloyds',  53  Wn.2d  142,  332  P.2d 
228  ( 1958 ) .  While  the  rule  is  correct  as  a  general  propo- 
sition, the  reason  for  the  rule  as  stated  in  the  Labberton 
case,  i.e.,  that  the  exclusion  was  drafted  by  the  insurer, 
completely  fails,  where,  as  here,  the  exclusion  was  drafted 
by  the  Glens  Falls  Insurance  Company — appellee's  prior 
carrier — and  requested  by  appellee.  If  there  was  any  hid- 
den trap  in  it  whereby  appellee  sought  to  delete  Exclu- 
sion (f)  siib-silencio,  appellee  should  have  said  so.  The 
reason  for  the  rule  of  strict  construction  demands  that 
in  this  case  Endorsement  23  (Ex.  A)  be  construed  against 
the  insured.  See:  29  Am.  Jur.  Insurance,  §259,  page  643. 

Under  subheading  B,  appellee  argues  at  page  10  of 
its  brief,  that  typed  parts  control  over  printed  parts  of 
the  policy.  The  rule  is  true,  but  is  applied  only  where 
an  ambiguity  exists  or  there  is  some  conflict  between 
the  typed  and  printed  parts  of  the  policy.  Here,  the 
court  concluded  that  no  such  conflict  existed. 

The  rule  applicable  is  stated  in  Appleman,  Insurance 

Law  and  Practice,  Volume  13,  §§  7522  (p.  290)  and  7537, 

as   follows: 

"§7522 

"In  construing  an  insurance  policy  or  certificate, 
all  parts,  both  printed  and  written,  should  be  given 
effect,  if  possible.  In  construing  insurance  contracts. 
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the  court  must  take  the  policy  as  it  finds  it,  and 
where  it  is  in  printed  form  with  written  parts  intro- 
duced into  it,  must  take  the  whole  together,  both 
written  and  printed.  Wherever  possible,  the  courts 
will  Jiarmonize  such  clauses  if  they  can  he  reconciled 
by  any  reasonable  construction,  since  it  cannot  be 
assumed  that  the  parties  intended  to  insert  incon- 
sistent provisions. 

"Of  course,  printed  parts  of  a  policy  may  be  modi- 
fied by  written  endorsement.  And  the  general  rule 
is  that  while  wiitten  and  printed  portions  of  a  policy 
will  be  reconciled,  if  possible,  if  they  are  definitely 
repugnant,  the  written  clauses  will  be  given  efi^ect 
over  the  printed.  Accordingly,  where  written  and 
printed  portions  of  the  policy  are  inconsistent,  the 
written  clauses  prevail.  The  same  preference  is  given 
to  type^^'ritten  expression  as  to  one  in  writing.  .  .  ." 
(Emphasis  added) 

(Cf.  44  CJS  Insurance,  §300,  p.  1206;  29  Am.  Jur.,  Insur- 
ance, §255.  See:  Holthe  v.  Iskowitz,  31  Wn.2d  533,  197 
P.2d  999  (1948),  where  rule  applied  and  CJS  text,  §300, 
quoted. ) 

"§7537 

"The  insiirance  contract  includes  the  printed  form 
policy,  declarations  therein,  and  any  endorsements 
thereto.  Provisions  of  the  policy  and  an  endorsement 
thereon  are  to  be  read  together.  The  plaintiff,  in  an 
action  at  law  on  an  automobile  policy,  must  recover, 
if  at  all,  on  the  policy  as  written,  including  a  part 
of  the  attached  endorsement  in  fine  print. 

"In  construing  an  endorsement  to  an  insurance 
policv,  the  endorsement  and  policy  must  be  read 
together,  and  the  policy  remains  in  full  force  and 
effect  except  as  altered  by  the  words  of  the  endorse- 
ment. Where  the  endorsement  expressly  provides  that 
it  is  subject  to  all  terms,  limitations  and  conditions 
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of  the  policy,  it  does  not  abrogate  or  nullify  any  pro- 
vision of  the  policy  unless  it  is  so  stated  in  the  en- 
dorsement. 

"As  regards  rules  of  construction,  an  insuring  clause 
and  an  endorsement  limiting  protection,  both  being 
printed  forms  with  filled  in  blank  spaces,  have  been 
held  of  equal  dignity.  The  policy  and  endorsement 
should  be  construed  together  unless  they  are  so  much 
in  conflict  that  they  cannot  be  reconciled."  (Empha- 
sis added ) 

It  is  again  noted  that  all  endorsements  on  Exhibit  "A" 
state;  "All  other  provisions  and  conditions  remain  un- 
changed." But,  appellee  would  have  this  court  read  such 
language  out  of  Endorsement  23,  so  as  to  gain  the  cover- 
age thereof  without  the  limitations  of  Exclusion  (f). 
The  trial  court  refused  to  adopt  this  suggestion,  no  doubt 
because  it  would  require  an  insurer  to  repeat  the  major 
portion  of  every  policy  in  every  endorsement. 

In  support  of  this  argument,  appellee  cites  American 
Universal  Insurance  Co.  v.  Kruse,  (CA  9,  1962),  306  F. 
2d  661,  665,  wherein  under  Montana  law  an  oral  con- 
tract of  insurance  was  established.  Such  a  contract  is  for- 
bidden under  Washington  law.  RCW  48.18.190  (claimed 
by  appellee  to  be  not  pertinent  (Br.,  p.  15))  requires  all 
contracts  of  insurance  to  be  in  writing. 

Appellee  also  cites  and  quotes  from  Independence  In- 
demnity Co.  V.  W.  I.  Jones  &  Son,  (CA  9,  1933),  64  F. 
2d  312,  315-316,  wherein  the  language  of  a  typevmtten 
rider  was  in  conflict  and  inconsistent  with  the  printed 
provisions.  Of  course,  the  court  gave  dominant  effect  to 
the  typewritten  provisions  as  stated  in  Appleman,  Insur- 
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ance  Law  and  Practice,  Vol.  13,  5722,  page  290,  above 
quoted.  But  here  the  typewritten  and  printed  portions 
of  the  contract  are  subject  to  harmonization  and  recon- 
cihation  without  conflict  and  without  inconsistency  or 
ambiguity.  The  trial  court  so  concluded  (R.  73).  At  least 
appellee  has  not  suggested  wherein  any  policy  provision 
is  in  conflict  or  inconsistent  with  any  other  provision. 

ANSWER  TO  APPELLEE'S  ARGUMENT 
CONCERNING  PAROL  EVIDENCE 

(Brief  12,  13) 

Appellant  objected  to  parol  evidence  (Tr.  74)  for  sev- 
eral reasons  which  were  stated  in  "Defendant's  prelimi- 
nary memorandum  on  question  of  parol  evidence"  de- 
cided favorably  to  appellant  in  advance  of  trial  (R.  53) 
and  later  rescinded  at  the  commencement  of  trial  (Tr. 
3,  8,  56).  These  reasons  are: 

(1)  The  contract  including  endorsement  is  plain,  clear 
and  unambiguous  and  not  open  to  construction; 

(2)  RCW  48.18.190  and  Washington  decisions  inter- 
preting same  preclude  it. 

(3)  The  contract  of  insurance.  Conditions  16  and  19, 
Ex.  A,  preclude  it. 

(4)  The  parol  evidence  rule  which  is  the  substantive 
law  of  Washington  forbids  it. 

Contrary  to  appellee's  assertion,  it  is  necessary  in  Wash- 
ington that  the  meaning  ascribed  to  language  of  a  con- 
tract be  doubtful  before  parol  evidence  may  be  received 
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to  implement  the  agreement.  That  is  the  holding  of  Mc- 
Kennon  v.  Anderson,  49  Wn.2d  55,  298  P.2d  492  (1956), 
wherein  the  com"t  discussed  the  parol  evidence  rule  at 
page  61  and  interpreted  the  word  "we,"  just  as  it  had 
approved  reception  of  evidence  concerning  the  words 
"now  manufactured"  and  "subject  to  fires"  as  used  in  the 
contract  involved  in  Leavenworth  State  Bank  v.  Cash- 
mere Apple  Co.,  118  Wash.  356,  204  Pac.  5. 

And  while  it  is  a  rule  of  construction  that  "surround- 
ing circumstances  leading  up  to  the  execution  of  an 
agreement"  are  admissible,  "not  to  evidence  an  intent 
contrary  to  that  expressed  in  the  agreement,  but  to  place 
the  court  in  the  same  position  as  the  parties,"  Vance  v. 
Ingram,  16  Wn.2d  399,  411,  133  P.2d  938  (1943),  such 
rule  has  never  permitted  testimony  of  negotiations  lead- 
ing up  to  the  execution  of  a  written  contract  under  the 
guise  of  placing  the  court  in  the  same  position  as  the 
parties  for  the  purpose  of  judicial  construction.  Here, 
Mr.  Walls'  testimony  was  permitted  to  go  far  beyond 
the  range  of  surrounding  circumstances  and  squarely  into 
his  tacit  understandings,  intentions  and  interpretations 
and  conversations  pertaining  to  the  contracts,  as  best 
he  could  recall  after  more  than  six  years.  This  must  be 
illustrative  of  the  reasons  why  Washington  requires  all 
contracts  of  insurance  to  be  in  writing.  RCW  48.18.190 
so  provides  and  the  Washington  decisions  interpreting 
same  forbid  reception  of  such  evidence.  In  National  In- 
demnity Co.  V.  Smith-Gandy,  Inc.,  50  Wn.2d  124,  309 
P.2d  742  (1957),  the  insured  called  the  insurer  at  3:15 
p.m.  on  June  7,  1955,  to  place  coverage  on  a  truck  in 
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transit.  Unknown  to  either  party,  the  truck  had  been 
involved  in  an  accident  one  hour  earher.  Insured  requested 
retroactive  coverage  and  insurer  agreed  only  to  cover  from 
the  time  of  call,  3:15  p.m.  The  insured  confirmed  cover- 
age to  start  at  3:15  p.m.,  June  7,  1955,  by  letter.  The  policy 
was  later  issued  showing  commencement  of  coverage  at 
12:01  a.m.,  June  7.  The  insurer  sought  to  introduce  in- 
sured's letter  of  confirmation  of  coverage  to  which  insured 
objected.  Citing  RCW  48.18.190,  the  Supreme  Court  held 
the  letter  of  confirmation  inadmissible. 

In  Western  Casualty  &  Surety  Co.  v.  Harris  Petroleum 
Co.,  U.S.D.C.  SD  Calif.,  Central  Div.  (1963),  220  F.  Supp. 
952,  the  question  arose  as  to  whether  an  automobile 
owned  by  Harris  Petroleum  and  involved  in  a  fatal  acci- 
dent was  within  liability  insurance  policy  covering  "all 
owned  automobiles."  The  specific  vehicle  was  not  listed 
in  the  policy  and  correspondence  indicated  that  neither 
the  insurer  nor  the  insured  intended  it  to  be  covered 
because  of  the  insured's  desire  to  reduce  its  premium 
payment.  The  court  held  the  vehicle  to  be  covered,  apply- 
ing Washington  law,  distinguishing  certain  Washington 
cases  and  deciding  that  National  Indemnity  Co.  v.  Smith- 
Gandy,  Inc.,  supra,  controlled  so  as  to  preclude  the  ad- 
missibility of  previous  policies  and  correspondence  be- 
tween the  insured  and  insurer. 

Appellee  says  these  cases  "deal  with  attempts  to  vary 
or  change  terms  of  the  insurance  policies,  rather  than  to 
determine  the  intention  of  the  parties  and  to  explain 
uncertainties."  It  is  clear  that  Mr.  Walls  misinterpreted 
Exclusion    (f),  Ex.  A,  as  precluding  coverage  only  for 
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"owned"  property  rather  than  property  also  occupied  by, 
rented  to,  used  by  and  under  the  care,  custody  and  con- 
trol of  appellee's  predecessor. 

It  may  be  conceded  that  Mr.  Walls  attempted  to  ex- 
plain the  word  "used"  (Tr.  Ill,  11.  2-5),  but  how  often 
does  one  operate  a  barge  across  a  bridge?  His  inter- 
pretation in  this  regard  is  inconsistent  with  that  most 
favorable  to  the  insured  as  stated  in  Smith  v.  Northern 
Pacific  Ry.  Co.,  7  Wn.2d  652,  110  P.2d  851,  854,  quoted 
in  appellant's  opening  brief  at  page  16. 

Mr.  Walls'  testimony  concerning  conversations  with  the 
broker,  Fleming,  and  later  Frederickson  and  Hackbarth, 
leading  up  to  the  issuance  of  the  insurance  contract  were 
something  more  than  an  explanation  of  surrounding  cir- 
cumstances and  to  explain  undisclosed  uncertainties.  They 
were  negotiations  and  conversations  prior  to  the  issuance 
of  Endorsement  23  and  merged  therein.  It  is  just  this  type 
of  thing  that  the  parol  evidence  rule,  the  Washington 
statute  and  decisions  interpreting  same,  and  Conditions 
16  and  19  of  the  insurance  contract  ( Ex.  A;  quoted  at  pp. 
18,  19  of  appellant's  opening  brief)  are  intended  to 
prevent. 

For  these  reasons,  the  court  should  have  sustained 
appellant's  objection  to  appellee's  offer  of  proof,  particu- 
larly paragraphs  2  through  7  (Tr.  5,  11.  2-7,  1.  19)  instead 
of  reserving  ruling  thereon  (Tr.  8,  11.  1-4)  and  subse- 
quently considering  the  testimony  offered  in  support 
thereof. 
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CONCLUSION 

Endorsement  23  and  Exclusion  (f )  having  been  deter- 
mined by  the  court  to  be  plain,  clear  and  unambiguous, 
and  the  former  not  affecting  the  latter,  both  should  have 
been  applied  in  harmony  to  the  entire  loss.  So  applied 
Endorsement  23  covered  the  claims  of  approximately 
$7,000.00  of  other  parties,  including  a  claim  by  Tide- 
water-Shaver Barge  Lines,  Inc.,  for  damage  to  the  struc- 
ture of  the  Barge  Onandaga  (R.  33,  11.  13-16)  paid  by 
appellant  because  such  property  was  not  excepted  under 
Exclusion  (f).  But  because  the  destroyed  dock  which 
was  the  subject  of  the  Port  of  Pasco  claim,  was  "occu- 
pied by,  rented  by  or  used  by"  appellee's  predecessor  or 
under  its  "care,  custody  and  control,"  and  property  as  to 
which  it  "exercised  actual  physical  control,"  the  claim 
for  destruction  of  such  property  was  excepted;  payment 
therefore  being  properly  refused  by  appellant. 

Since  the  pertinent  policy  provisions  are  plain,  clear 
and  unambiguous,  the  court  erred  in  receiving  parol  evi- 
dence over  appellant's  objection  because 

(1)  the  parol  evidence  rules  bar  it; 

(2)  RCW  48.18.190  and  the  Washington  decisions 
thereunder  forbid  it;  and 

(3)  Conditions  16  and  19  of  the  insurance  contract 
forbid  it. 

Even  if  it  be  assumed  that  parol  evidence  was  ad- 
missible, such  does  not  support  the  challenged  findings 
of  fact,  conclusions  of  law  and  judgment. 
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When  the  question  is  considered  whether  or  not  the 
particular  property  destroyed  is  covered  under  Endorse- 
ment 23  and  Exclusion  (f),  applied  in  harmony,  the 
answer  can  only  be  negative.  In  the  absence  of  Exclu- 
sion (f)  —  as  appellee  suggests  —  the  specific  property 
would  be  covered.  But  it  is  extremely  diflBcult  to  arrive 
at  the  proper  conclusion  while  using  terms  as  vague  and 
nebulous  as  "third  party  liability  risks"  which  are  entirely 
foreign  to  the  contract  involved  and  can  only  result 
in  confusion. 

To  illustrate,  if  appellee  was  occupying,  renting  or 
habitually  using  a  building  and  ran  into  it  with  an  auto- 
mobile, appellee  would  claim  coverage  under  the  policy 
for  its  liability  to  the  owner,  notwithstanding  the  clear 
exception  in  Exclusion  (f). 

Likewise,  if  appellee  borrowed  an  automobile,  collided, 
and  was  liable  to  the  owner  for  damage,  appellee  would 
claim  coverage  under  this  policy,  rather  than  the  colli- 
sion coverage  of  the  owner. 

In  short,  appellee  seeks  full  property  insurance  as  well 
as  liability  insurance  under  the  one  contract  for  the  latter 
and  payment  of  the  single  premium  therefor.  In  order 
to  do  so  appellee  must  read  out  of  the  contract  Exclusion 
(f)  either  in  its  entirety,  as  suggested,  or  at  least  par- 
tially, by  construction,  so  that  Exclusion  (f)  would  read: 

"This  policy  does  not  apply:  .  .  . 

"(f)  under  Coverage  C,  to  injury  to  or  destruc- 
tion of  ( 1 )  property  owned  .  .  .  by  .  .  .  the  insured 

...  (2)  ...  (3)  ...  (4)  .  .  ." 
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Such  interpretation  under  the  guise  of  construction 
amounts  to  nothing  more  than  a  judicial  re-writing  of 
the  contract.  Rather,  this  court  should  apply  the  policy 
as  a  whole  to  the  property  destroyed  thereby  giving  effect 
to  each  and  every  clause  of  the  contract  and  the  inten- 
tions of  both  parties  evidenced  thereby.  Such  application 
requires  that  the  judgment  be  reversed  in  favor  of  appel- 
lant and  that  this  case  be  dismissed  because  appellee's 
admissions  concerning  the  character,  nature  and  extent 
of  its  use  and  occupancy  of  the  destroyed  property  (R. 
37,  1.  1;  R.  38,  1.  25;  Tr.  65,  1.  1-Tr.  67,  1.  4;  R.  62,  11.  15- 
17)  clearly  preclude  coverage  under  Exclusion  (f),  Ex. 
A,  as  written. 

Respectfully  submitted, 

Robert  J.  Hall  of 
Walsh  &  Margolis 

Attorneys  for  Appellant 
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STATEMENT  AS  TO  JURISDICTION 

Appellee  and  appellant  are  residents  of  different  states 
and  the  amount  in  controversy  in  the  District  Court  and  in 
this  Court  exceeds  $10,000.  Accordingly,  the  District 
Court  had  and  acquired  jurisdiction  pursuant  to  Tide  28 
U.  S.  Code  §  1332  (Tr.  27,  62,  63,  73). 

From  the  Judgment  (Tr.  76,  77)  entered  on  May 
24,  1965,  appellant  timely  filed  in  this  Court  its  Notice  of 
Appeal  (Tr.  78)  and  Supersedeas  and  Cost  Bond  (Tr.  79, 
80)  on  June  23,  1965,  in  accordance  with  Rule  75,  Rules 
of  Civil  Procedure. 
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STATEMENT  OF  THE  CASE 

Appellee,  as  successor  of  Inland  Navigation  Company, 
brought  this  action  to  recover  $3,692.16  paid  to  the  Port 
of  Pasco  for  damage  to  its  dock  arising  out  of  an  explosion 
and  fire  occurring  December  16,  1958,  aboard  appellee's 
gasoline-carrying  Barge  535,  Port  of  Longview,  and 
previously  litigated  in  this  Court  in  Cause  No.  18644  de- 
cided October  28,  1963  (Tr.  5).  In  addition,  appellee 
sought  to  recover  its  litigation  expenses  ($14,372.09)  in- 
curred in  defending  against  the  Port  of  Pasco's  claim  (Tr. 
6,  7 ) .  Appellee's  right  of  recovery  was  predicated  on  a  con- 
tract of  insurance  issued  by  appellant  to  appellee's  prede- 
cessor, Inland  Navigation  Company,  the  pertinent  portions 
of  which  (Tr.  23-29)  were  incorporated  by  reference  in 
theComplaint  (Tr.  2). 

Appellant  admitted  the  issuance  of  the  policy,  the  dam- 
age to  the  dock  and  the  amount  thereof,  and  appellant's 
refusal  to  defend  appellee  and  pay  the  Port  of  Pasco's 
claim  ( Tr.  24 ) .  As  an  affirmative  defense  appellant  alleged 
that  the  dock  involved  was  occupied  and  used  by  appellee 
pursuant  to  a  long-term  lease  with  the  Port  of  Pasco  and 
that  at  the  time  of  explosion  of  Barge  535,  appellee  was 
exclusively  using,  occupying  and  controlling  the  dock  in- 
volved and  that  the  policy  of  insurance  excludes  cover- 
age for  injury  to  such  property  (Tr.  25;  See  Ex.  "A," 
Exclusion  (f),Tr.  10). 

The  facts  are  hardly  in  dispute.  Most  facts  were  agreed 
or  admitted  and  incoi-porated  in  the  Pre-Trial  Order  (Tr. 
27  through  40 )  and  subsequently  set  out  verbatim  as  find- 
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ing  of  fact  (Tr.  63  through  73)  or  incorporated  by  refer- 
ence therein  (Tr.  62).  Briefly,  these  are  as  follows: 

Appellee  and  its  predecessor,  Inland  Navigation  Com- 
pany, have  for  many  years  operated  certain  petroleum  stor- 
age facilities  at  Pasco,  Washington  under  various  leases 
from  the  Port  of  Pasco  (Exhibit  C,  D,  E,  F;  Tr.  83). 

The  Port  of  Pasco  owns  certain  dock  facilities  dia- 
gramed on  Exhibit  "B"  which  appellee  and  others  have  the 
right  to  use. 

A  portion  of  the  dock  facilities  is  used  for  general  cargo 
or  grain.  Another  portion  is  used  by  appellee  for  the  pur- 
pose of  transferring  petroleum  from  water  carriers  to  land 
or  vice  versa  (St.  42,  48;  Tr.  38).  The  latter,  called  the  "oil- 
dock,"  is  diagramed  on  Exhibit  "G,"  and  is  the  only  por- 
tion of  the  dock  involved  in  the  Port  of  Pasco's  claim  ( Tr. 
37);  1[  No.  20;  St.  39).  This  so-called  "oil  dock"  was  used 
by  plaintiff's  predecessor  during  all  of  1958  for  the  pur- 
pose of  transferring  petroleum  products,  and  such  dock 
was  actually  used  as  a  part  of  the  operation  of  the  tank 
farm  as  an  interchange  facility  (St.  41,  42). 

In  fact,  the  dock  had  been  used  by  appellee  for  the  pur- 
pose of  transferring  petroleum  products  from  or  to  vessels 
approximately  two  hundred  twenty-five  (225)  times  dur- 
ing 1958  (St.  66),  and  Barge  535  had  been  moored  at 
the  precise  location  about  30  times  in  1958  according  to 
appellee's  estimates  (St.  66).  Of  course,  Mr.  Paul  Light, 
General  Manager  of  appellee's  predecessor  in  December 
1958  ( at  the  time  of  trial,  assistant  to  tlie  president  han- 
dling traffic  matters),  lacked  knowledge  that  any  other 
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people — other  than  appellee's  predecessors — were  using 
or  had  used  the  "oil  dock"  at  the  time  of  loss  in  December 
1958  (St.  46),  although  John  Walls — who  had  worked  un- 
der Mr.  Light  (St.  70) — remembered  one  occasion  when 
pleasure  boats  delayed  appellee's  access  to  the  dock  (St. 
112). 

On  the  afternoon  of  December  15,  1958,  Barge  535 
and  Barge  536  had  arrived  at  the  Port  of  Pasco  dock  fa- 
cilities under  tow  of  the  tug  "Keith".  Barge  536  had  dis- 
charged or  transferred  its  cargo  through  the  hose  pump  and 
pipeline  on  the  "oil  dock"  to  the  tank  farm  from  about  3:30 
to  8:00  p.m.,  at  which  time  it  was  moved  from  its  position 
beside  the  "oil  dock"  up-river,  in  order  to  moor  Barge  535 
alongside  the  "oil  dock"  for  the  purpose  of  discharging 
or  transferring  its  cargo  through  the  hose,  pump  and  pipe- 
line mentioned  ( Tr.  37 ) .  These  were  the  only  means  pro- 
vided at  the  time  of  explosion  by  which  petroleum  prod- 
ucts could  be  transfen'ed  or  discharged  from  appellee's 
vessels  to  tank  farm,  or  vice  versa  (Tr.  38;  St.  41,  42). 

At  the  time  of  the  explosion.  Barge  535  was  starboard 
side  to  the  "oil  dock"  designated  on  Exhibit  "G"  with  the 
forward  section  breasting  the  face  of  the  dock  and  the 
stem  fast  to  a  dolphin,  which  was  about  forty  (40)  feet 
dov^oi-river  from  the  "oil  dock"  as  indicated  on  Exhibit 
"G"  (Tr,  37).  The  barge  "Onandaga"  owned  and/or  op- 
erated by  Tidewater-Shaver  Barge  Lines,  Inc.,  was  moored 
approximately  200  feet  up-river  (west)  of  Barge  535 
alongside  the  general  cargo  or  "grain"  area  of  the  dock 
(Tr.    30,   38).   The   Tug   "Keith"   and   Barge  536  were 
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moored  approximately  600  and  500  feet,  respectively,  up- 
river,  alongside  the  dock  (Tr.  30). 

From  the  time  of  arrival  of  Barge  535,  the  "oil  dock" 
was  used  by  appellee  for  the  purposes  of  access  of  persons 
to  and  from  the  barge.  No  person  other  than  employees 
of  appellee  are  known  to  have  crossed  over  and  upon  the 
dock  the  evening  of  December  15,  1958,  prior  to  the  ex- 
plosion of  Barge  535  ( Tr.  38;  St.  42). 

While  so  moored  and  in  the  course  of  discharging  its 
gasoline  cargo  on  the  evening  of  December  15,  1958, 
Barge  535  exploded,  caught  fire,  and  sank  (Tr.  31).  The 
fire  spread  to  the  dock  of  the  Port  of  Pasco,  extensively 
damaging  it  (Tr.  31).  Only  that  portion  of  the  dock  facil- 
ity approximately  123  feet  in  length  and  50  feet  in  width, 
designated  on  Exhibit  "G"  as  "oil  dock"  was  involved  in 
the  Port  of  Pasco's  claim  against  appellee  (Tr.  37).  The 
general  cargo  or  grain-dock  facilities  were  not  damaged, 
although  the  Tidewater-Shaver  barge  "Onandaga"  was 
damaged  and  a  claim  for  such  presented  to  and  paid  by 
appellant  (Tr.  33). 

Appellant  refused  to  honor  the  claim  for  damage  to  the 
"oil  dock",  and  after  appellee's  liability  had  been  estab- 
lished and  discharged  (Tr.  33),  it  brought  this  action  on 
the  insurance  contract  for  reimbursement  of  the  amount 
paid  to  the  Port  of  Pasco  and  its  litigation  expenses  reason- 
ably incurred  in  defending  against  the  Port's  claim.  The 
amounts  claimed  by  appellees  were  admitted  by  appellant 
and  were  never  involved  as  issues. 
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The  only  question  involved  was  whether  or  not  under 
the  contract  of  insurance  (Exhibit  "A"),  Coverage  "C" 
( Tr.  9 )  would  apply  to  the  loss  of  the  Port  of  Pasco's  dock. 

The  issues  of  fact  and  law  were  framed  in  the  Pre-trial 
Order  (Tr.  45-48)  and  appellee's  and  appellant's  conten- 
tion therein  set  out  in  detail  ( Tr.  40-44 ) .  In  short,  appellee 
claimed  specific  coverage  under  Endorsement  23  ( Tr.  23 ) , 
contending  that  such  endorsement  clearly  superseded  Ex- 
clusion (f)  of  the  printed  policy  form  (Tr.  10).  On  the 
other  hand,  appellant  claimed  that  Exclusion  (f)  and  En- 
dorsement 23  were  not  inconsistent  and  should  be  har- 
moniously applied  to  the  facts  and  that  the  undisputed 
facts  established  that  Exclusion  (f)  applied  to  prohibit 
coverage  of  the  dock. 

Following  submission  of  written  memorandum  and  in 
advance  of  trial,  the  District  Court  ruled  ( Tr.  53 )  that  En- 
dorsements 3  and  23  pertained  solely  to  Exclusion  (b)  of 
the  printed  policy  and  it  was  not  intended  or  contemplated 
that  either  would  in  any  way  affect  Exclusion  (f).  Find- 
ing no  ambiguity  on  the  face  of  the  policy,  the  Court  ruled 
that  parol  evidence  would  not  be  admissible  to  vary  the 
tenns  of  the  contract. 

At  the  time  of  trial  March  3,  1965,  appellee  submitted 
an  offer  of  proof  (Tr.  54-57)  pertaining  to  negotiations 
concerning  the  insurance  contract.  The  Court  reserved  rul- 
ing on  the  admissibility  thereof  until  hearing  a  portion 
of  the  testimony  ( St.  55 )  at  which  time  the  Court  adhered 
to  its  prior  decision  that  Endorsements  3  and  23  pertained 
solely  to  Exclusion  (b)  and  not  to  Exclusion  (f )  (Tr.  54). 
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Thereupon  the  Court  determined  that  coverage  existed 
under  Endorsement  23  when  read  in  the  hght  of  other 
pohcy  provisions  and  in  any  event  there  existed  an  am- 
biguity which  should  be  resolved  in  appellee's  favor  (St. 
55).  The  Court  then  continued  the  matter  for  the  recep- 
tion of  evidence  indicated  in  plaintiff's  offer  of  proof  (St. 
56,57). 

Upon  recommencement  of  proceedings  March  26,  1965, 
the  Court  allowed  appellant  a  continuing  objection  to  all 
evidence  of  a  parol  nature  (St.  74).  Thereafter,  having 
received  all  such  evidence,  the  Court  on  April  29,  1965, 
rendered  its  Memorandum  Decision  and  Order  (Tr.  58- 
60).  On  May  24,  1965,  after  partial  rejection  of  appellant's 
proposed  findings  of  fact  (Tr.  84),  the  Court  made  and 
entered  Findings  of  Fact,  Conclusions  of  Law  and  the 
Judgment  from  which  this  appeal  is  taken. 

SPECIFICATIONS  OF  ERROR 

1.  The  District  Court  erred  in  making  and  entering 
Finding  of  Fact  7  insofar  as  it  found  that  the  dock  involved 
herein  was  not  "leased"  by  appellee's  predecessor  ( Tr.  65, 
1.  2),  for  the  reason  that  such  finding  is  contrary  to  the  un- 
disputed evidence  (Exhibits  C,  D,  E,  F). 

2.  The  District  Court  erred  in  making  and  entering 
Finding  of  Fact  7,  (Tr.  65,  1.  19-20)  that  "the  use  of  the 
Port  of  Pasco  dock  by  plaintiff  on  December  15,  1958,  was 
a  non-exclusive  use,"  because  the  undisputed  and  admitted 
facts  in  evidence  are  that  the  appellee  and  its  employees 
were  the  only  persons  using  the  dock  on  the  date  indicated 
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— and  known  to  have  used  the  dock  during  the  entire  cal- 
endar year  1958. 

3.  The  Court  en-ed  in  making  and  entering  Finding  of 
Fact  18  (Tr.  69)  which  provides:  "Because  of  the  Hmit- 
ed  nature  and  extent  of  the  use  of  the  Port  of  Pasco  dock 
by  plaintiff's  predecessor,  the  language  of  Exclusion  (f) 
of  defendant's  policy  (Exhibit  "A"),  when  considered  as 
part  of  the  entire  policy  with  its  endorsements,  and  in  the 
circumstances  shown  by  the  evidence  in  this  case,  was  not 
understood  or  intended  by  the  parties  to  exclude  cover- 
age for  third-party  claims  as  asserted  against  plaintiff's 
predecessor  by  the  Port  of  Pasco  for  loss  and  damage  to 
its  dock  in  the  fire  and  explosion  aboard  Barge  535  on 
December  15-16,  1958",  for  the  reason  that  such  finding 
is  witliout  evidentiary  support  or  based  upon  testimony 
erroneously  received  in  evidence  over  appellant's  objection 
on  parol  evidence  grounds. 

4.  The  District  Court  erred  in  making  and  entering  Con- 
clusion of  Law  4  ( Tr.  74 )  as  follows : 

"Because  of  the  limited  nature  and  extent  of  right  to 
and  use  of  the  Port  of  Pasco  dock  by  the  insured.  Exclu- 
sion (f),  when  considered  as  part  of  the  entire  policy 
with  its  endorsements,  was  not  understood  or  intended  to 
exclude  coverage  for  claim  asserted  against  the  insured 
by  the  Port  of  Pasco  for  loss  and  damage  to  the  dock" 
for  the  reasons  specified  immediately  above  concerning 
Finding  of  Fact  18. 

5.  The  District  Court  erred  in  making  and  entering 
Finding  of  Fact  22  and  Conclusion  of  Law  6,  insofar  as  the 
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Court  found  and  concluded  that  appellee  is  entitled  to 
judgment  herein  for  the  reason  that  such  is  contrary  to 
the  undisputed  facts  and  law  applicable  thereto. 

6.  The  Court  erred  in  making  and  entering  Conclusion 
of  Law  7  as  follows: 

"If  on  appeal  it  be  found  that  there  was  an  ambiguity 
in  the  insurance  policy  (Exhibit  "A"),  the  parol  evidence 
presented  by  the  parties,  subject  to  the  Court's  ruling  on 
its  admissibility,  does  not  show  that  the  parties  to  the  in- 
surance contract  intended  to  exclude  coverage  for  the 
thii'd-party  claim  in  question  asserted  by  the  Port  of  Pasco," 
for  the  reason  that  such  conclusion  is  either  without  evi- 
dentiary support  or  inferred  from  evidence  received  in 
violation  of  the  parol  evidence  rule,  the  pertinent  Wash- 
ington statute  RCW  48.18.190,  the  decisional  law  inter- 
preting same,  and  the  insurance  conti-act  (Tr.  14,  f  16). 

7.  The  District  Court  erred  in  making  and  entering 
judgement  in  favor  of  the  appellee  for  the  reason  that 
such  judgement  is  not  supported  by  the  evidence  and  law 
applicable  and  is  in  conflict  therewith. 

8.  The  Dishict  Court  en-ed  in  failing  to  find  and  con- 
clude that  appellee's  actual  admitted,  exclusive  use,  occu- 
pancy, rental,  and  control  of  the  dock  destroyed — at  the 
time  of  its  loss — clearly  establish  the  dock  as  property  ex- 
cluded from  coverage  under  Exclusion  (f)  of  the  applic- 
able insurance  contract  (Tr.  10)  because: 

a.  At  the  time  of  loss  the  property  involved  was,  as  a 
matter  of  fact: 
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(1)  rented  by  appellee,  or 

( 2 )  occupied  by  appellee,  or 

( 3 )  used  by  appellee,  or 

(4)  under  appellee's  care,  custody  and  control,  or 

(5)  under  appellee's  physical  control;  and 

b.  Such  use,  occupancy,  rental,  and  control  of  the 
destroyed  dock  at  the  time  of  loss  establish  such  dock  as 
property  within  Exclusion  (f)  of  Exhibit  "A"  (Tr.  18) 
therefore  precluding  coverage  to  appellee  as  a  matter  of 
law. 

SUMMARY  OF  ARGUMENT 

Appellant's  specifications  of  error  present  three  principal 
propositions  which  shall  be  argued  in  the  following  order: 

1.  The  insurance  contract  (Ex.  "A")  including  En- 
dorsements 3,  10  and  23  and  all  other  pertinent  ( Tr.  9-23 ) 
is  plain,  clear,  vmambiguous,  devoid  of  uncertainty  and 
should  be,  according  to  its  terms  applied  to  the  undisputed 
facts  relating  to  appellee's  rental,  use,  occupancy,  care, 
custody  and  control  of  the  property  damaged  (oil  dock) 
thereby  precluding  coverage. 

2.  Parol  evidence  is  inadmissible  to  add  to,  detract  from, 
modify  or  contradict  the  insurance  contract  herein. 

3.  Assuming  that  parol  evidence  was  properly  admitted, 
such  does  not  support  a  Judgment  against  appellant,  and 
the  evidence  as  a  whole  is  insufficient  as  a  matter  of  law 
to  support  the  Judgment  entered. 
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ARGUMENT 

1.  The  insurance  contract  and  its  endorsements  are 
not  conflicting,  are  plain  and  unambiguous,  and 
should  be  applied  according  to  their  plain  terms. 
The  pertinent  policy  provisions  are  as  follows: 

COVERAGE  C 

Property  Damage  Liability  Other  Than  Automobile 

To  pay  on  behalf  of  the  insured  all  sums  which  the 
insured  shall  become  obligated  to  pay  by  reason  of 
the  liability  imposed  upon  him  by  law  or  by  written 
contract  for  damages,  because  of  injury  to  or  de- 
stmction  of  property,  including  the  loss  of  use  thereof, 
caused  by  accident. 

EXCLUSION  (b) 

This  policy  does  not  apply:  .  .  .  under  Coverages  A 
and  C,  except  with  respect  to  operations  performed 
by  independent  contractors  and  except  with  respect 
to  liability  assumed  by  the  insured  under  a  contract 
covered  by  this  policy,  to  the  ownership,  maintenance, 
operation,  use,  loading  or  unloading  of  (1)  water- 
craft  if  the  accident  occurs  away  from  the  premises 
ov^med  by,  rented  to  or  controlled  by  the  named  in- 
sured, except  insofar  as  this  part  of  this  exclusion  is 
stated  in  the  declarations  to  be  inapplicable,  or  (2) 
3.ircr3.rt' 

ENDORSEMENT  3 

Watercraft 

It  is  agreed  that  su^h  insurance  as  is  afforded  by 
the  policy  for  bodily  injury  and  property  damage  li- 
ability applies  with  respect  to  the  watercraft  des- 
cribecl  below,  while  away  from  the  premises  owned, 
rented  or  controlled  by  the  named  insured,  provided, 
that  the  insurance  does  not  apply  to  any  watercraft 
while  rented  to  others  or  while  used  for  canying  pas- 
sengers for  a  consideration. 

Non-Self-Propelled  vessels  ownied  by  the  named  in- 
sured. 
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ENDORSEMENT  23 

Canceling  Previous  Endorsement 

It  is  agreed  that  Endorsement  Number  3  is  hereby 
cancelled. 

"It  is  agreed  that  coverages  "A"  and  "C"  of  this 
policy  shall  specifically  apply  to  the  ownership,  main- 
tenance, operations,  use,  loading  or  unloading  of  wat- 
ercraft;  provided,  however,  that  such  coverage  shall 
apply  only  to  non-self-propelled  vessels  and  self-pro- 
pelled vessels  under  25  feet  in  length." 

EXCLUSION  (f) 

This  policy  does  not  apply:  .  .  . 

(f)  under  Coverage  C,  to  injury  to  or  destruction 
of  (1)  property  owned  or  occupied  by  or  rented  to 
the  insured,  or  (2)  except  with  respect  to  liability 
under  sidetrack  agreements  covered  by  this  policy, 
property  used  by  the  insured,  or  (3)  except  with  re- 
spect to  liability  under  such  sidetrack  agreements  or 
the  use  of  elevators  or  escalators  at  premises  owned 
by,  rented  to,  or  controlled  by  the  named  insured, 
property  in  the  care,  custody  or  control  of  the  insured 
or  property  as  to  which  the  insured  for  any  purpose  is 
exercising  physical  control,  or  (4)  any  goods,  products 
or  containers  thereof  manufactured,  sold,  handled,  or 
distributed  or  premises  alienated  by  the  named  in- 
sured, or  work  completed  by  or  for  the  named  in- 
sured, out  of  which  the  accident  arises. 

Endorsement  10  (Tr.  21,  22,  Exhibit  "A")  which  mod- 
ified Exclusion  (f)(1)  is  not  applicable  for  the  reason 
that  appellee  did  not  maintain  in  effect  fire  and  extended 
coverage  on  the  dock  as  required  therein  (Tr.  38,  ^  31). 

It  is  clear  as  the  Court  repeatedly  held,  Endorsement 
3  and  its  substitute  Endorsement  23  pertain  only  to  Ex- 
clusion  (b)   and  not  to  Exclusion  (f),  and  neither  En- 
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dorsement  3  nor  23  was  designed  to  eliminate  or  other- 
wise affect  the  exclusion  (Tr.  53,  St.  54,  Tr.  58,  Conclu- 
sion of  Law  No.  3,  Tr.  72).  That  conclusion  is  supported 
by  the  testimony  of  appellee's  only  witness  concerning  it, 
Mr.  Walls   (St.  108,  109,  118,  126). 

Exclusion  (b).  Endorsement  3  and  substitute  Endorse- 
ment 23  all  pertain  to  various  watercraft  activities  of 
appellee  at  different  places.  They  do  not  purport  to  refer 
to  specific  property  not  covered,  nor  do  they  refer  to 
Exclusion  (f). 

Under  these  circumstances  the  applicable  rule  of  law 
is  stated  in  Appleman,  Insurance  Law  and  Practice,  Vol. 
13,  §§  7522  and  7537,  in  part  as  follows: 

Section  7522: 

"In  construing  an  insurance  policy  or  certificate, 
all  parts,  both  printed  and  written,  should  be  given 
effect  if  possible  .  .  .  Wherever  possible,  the  courts 
will  harmonize  such  clauses  if  they  can  be  reconciled 
by  any  reasonable  constiiiction  since  it  cannot  be 
assumed  that  the  parties  intended  to  insert  incon- 
sistent provisions  .  .  ."  (Cf.  44  CJS  Insurance,  §  300, 
p.  1206;  29  Am.  Jur.  Insurance,  §  255. ) 

Section  7537: 

"In  construing  an  endorsement  to  an  insurance 
policy,  the  endorsement  and  policy  must  be  read 
together  and  the  policy  remain  in  full  force  and 
effect  except  as  altered  by  words  of  the  endorsement. 
Where  the  endorsement  expressly  provides  that  it 
is  subject  to  all  terms,  limitations  and  conditions  of 
the  policy,  it  does  not  abrogate  or  nullify  any  pro- 
vision of  the  policy  unless  it  is  so  stated  in  the 
endorsement."  (Emphasis  supphed) 
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Here,  every  endorsement  provides  "[a]ll  other  pro- 
visions and  conditions  remain  unchanged."  It  must  be 
remembered  that  it  was  appellee — not  the  appellant- 
insurer — who  demanded  the  language  of  Endorsement 
23  as  it  appeared  in  its  previous  policy  (Exhibit  "I"; 
transmitted  per  Item  8,  Exhibit  "I,"  and  Item  8,  Exhibit 
"J";  St.  81,  99).  Accordingly,  if  such  endorsement  cre- 
ated any  ambiguity  in  the  policy,  it  should  be  inter- 
preted against  appellee  (29  Am.  Jur.  Insurance  §  259). 
But  neither  the  appellee  nor  the  appellant  were  con- 
fused into  believing  that  Exclusion  (f)  was  inoperative 
or  modified  by  Endorsement  23.  Mr.  Walls,  appellee's 
expert,  so  testified   (St.  116,  117). 

Since  Endorsement  23  and  Exclusion  (f)  may  be  con- 
strued in  harmony,  with  equal  dignity,  the  only  question 
to  be  resolved  is  whether  or  not  the  damaged  property 
(dock)  was  that  of  the  kind  excluded  under  Exclusion 
(f).  The  evplosion  and  fire  which  destroyed  the  dock 
occurred  while  the  dock  was  being  occupied  and  used 
by  appellee  for  the  specific  purpose  for  which  it  was 
designed,  constructed  and  maintained.  If  any  eflFect 
whatsoever  is  to  be  given  to  Exclusion  (f )  it  is  clear  that 
appellee  cannot  prevail. 

Appellant  submits  that  the  "oil  dock"  involved  was 
excluded  from  liability  coverage  for  at  least  the  reasons 
stated  in  Exclusions  (f)  (1)  and  (2)  and,  perhaps,  also 
for  the  reasons  stated  in  Exclusion  (f)    (3). 

The  basic  rule  involved  is  stated  in  29  Am.  Jur.  Insur- 
ance,   §   252,   as   follows: 
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"Meaning  of  Words  and  Phrases — Contracts  of 
insurance,  like  other  contracts,  are  to  be  construed 
according  to  the  sense  and  meaning  of  the  terms 
which  the  parties  have  used,  and  if  they  are  clear 
and  unambiguous  their  terms  are  to  be  taken  and 
understood  in  their  plain,  ordinary,  and  popular 
sense,  unless  such  terms  have  acquired  a  different 
and  technical  sense  in  commercial  usage  or  unless 
it  clearly  appears  from  the  context  that  it  was  the 
intention  of  the  parties  to  use  such  terms  in  a  tech- 
nical or  peculiar  sense  .  .  ." 

Town  of  Tieton  v.  General  Ins.  Co.  of  America,  61 
Wn.2d  716,  721,  380  P.2d  127  (1963),  and  cases  cited 
therein;  Anderson  v.  Lumbermen's  Co.,  53  Wn.2d  404, 
407,  333  P.2d  938  (1959);  Lesamiz  v.  Lawyers  Title 
Ins.  Co.,  51  Wn.2d  835,  838,  322  P.2d  351  (1958); 
Lawrence  v.  Northwest  Cas.  Co.,  50  Wn.2d  282,  285, 
311P.2d670  (1957). 

It  is  submitted  that  the  words  "occupied,"  "rented" 
and  "used"  should  be  taken  in  their  plain,  popular,  ordi- 
nary and  customary  meaning  and  that  such  words  have 
not  acquired  any  technical,  special  or  different  meaning 
in  commercial  usage.  Appellee  has  not  suggested  other- 
wise. 

1.  Property  .  .  .  occupied  by  appellee: 

How  can  appellee  seriously  assert  that  it  was  not  oc- 
cupying the  dock  for  the  purpose  for  which  constructed? 

2.  Property  .  .  •  rented  to  appellee: 

The  use  of  the  dock  was  included  as  a  subject  of  sev- 
eral leases   (Exhibit  "C,"  Stipulation  Tr.  83).    There  is 
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no  evidence  that  anyone  else  leased,  rented  or  occupied 
the  dock,  and  the  mere  fact  that  others  might  sometime 
likewise  be  permitted  to  use  the  dock  does  not  negate 
appellee's  rental  thereof. 

3.  Property  .  .  .  used  by  appellee: 

The  word  "used"  in  a  farm  liability  policy  excluding 
property  "used"  by  the  insured  implies  customary  prac- 
tice, continuity,  or  a  certain  duration  of  time.  Connecticut 
Fire  Insurance  Company  v.  Reliance  Insurance  Company 
of  Madison,  Wash.  D.  C.  Kan.  208  F.  Supp.  20,  25;  Cf. 
Murphy  v.  Trazmor,  110  Colo.  446,  135  P.2d  230,  232, 
145  ALR  1059. 

As  stated  by  the  Washington  Supreme  Court  in  Smith 
V.  Northern  Pacific  Ry.  Co.,  7  Wn.2d  652,  110  P.2d 
851,  854: 

"The  verb  'use'  or  'used'  means  to  employ  or  be 
employed  or  occupied,  in  which  sense  it  includes  a 
single  isolated  instance  of  use,  and  also  to  practice 
customarily  or,  in  the  case  of  a  place  or  thing,  to 
be  the  subject  of  customary  practice,  employment 
or  occupation." 

How  can  appellee  seriously  contend  that  it  was  not  the 
customary  user  of  the  dock  when  its  barges  tied  up 
there  225  times  (Barge  535,  30  times)  during  1958  to 
transfer  petroleum  and  the  dock  was  destroyed  while 
being  used  by  appellee  for  the  purpose  for  which  it  was 
constructed. 

4.  Property  ...  in  the  care,  custody  or  control  of  the 
insured. 
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At  the  time  of  the  loss  appellee  had  both  proprietory 
and  possessory  control  of  the  dock.  International  Derrick 
and  Equipment  Co.  v.  Buxbaum,  CA  3,  240  F.2d  536, 
62  A.L.R.  1237  (1957);  also  S.  Birch  &  Sons  Const.  Co. 
V.  United  Pacific  Insurance  Co.,  52  Wn.2d  350,  324  P.2d 
1073. 

If  the  dock  was  not  in  appellee's  care,  custody  and 
control,  and  property  as  to  which  it  was  exercising  phys- 
ical control,  it  is  hard  to  imagine  who  was  in  and  exer- 
cising such  control. 

Appellee  has  affirmatively  shown  that  the  property 
damaged  (oil  dock)  fits  squarely  within  one  or  more  of 
the  various  provisions  of  Exclusion  (f)  (Tr.  37,  38).  It 
cannot  now  say  that  it  was  not  using  the  dock  simply 
because  others  might  have  used  it  at  some  other  time. 
The  adjective  "non-exclusive"  modifying  "use"  is  nowhere 
to  be  found  in  Exclusion  (f)  and  the  court  erred  in  find- 
ing and  concluding  that,  because  appellee's  use  was  non- 
exclusive (at  other  times),  Exclusion  (f)  did  not  apply. 
Appellee  was  involved  in  this  loss  only  because  it  was 
using  and  occupying  die  dock  leased  by  it  from  the  port, 
exercising  care,  custody  and  control  and  actual  physical 
control,  in  accordance  with  its  business  practices  of  long 
standing. 

If,  as  Mr.  Walls  states,  Endorsement  23  and  Exclusion 
(f)  were  separate  and  distinct,  and  die  one  did  not  affect 
the  other,  the  Court  erred  in  receiving  parol  evidence 
as  an  aid  in  interpreting  the  contract,  because  there  was 
nothing  to  interpret  and  the  policy  should  be  appHed 
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to  the  facts  according  to  its  terms.  29  Am.  Jur.  Insurance, 
§  246;  44  CJS  Insurance,  §  297  b;  Collins  v.  Northtvest 
Casualty  Co.,  180  Wash.  347,  355,  39  P.2d  986,  97  A.L.R. 
1235. 

2.   Parol   evidence  should  not  have  been  admitted 

Because  the  contract  was  clear  and  unambiguous,  the 
Court  erred  in  receiving  parol  evidence  concerning  the 
negotiations  which  preceded  and  surrounded  its  execu- 
tion and  the  issuance  of  subsequent  endorsements;  it  is 
to  prevent  this  very  thing  that  Washington  had  adopted 
RCW  48.18.190  which  provides: 

"Policy  must  contain  entire  contract.  No  agree- 
ment in  conflict  with,  modifying,  or  extending  any 
contract  of  insurance  shall  be  valid  unless  in  writing 
and  made  a  part  of  the  poHcy." 

In  National  Indemnity  Co.  v.  Smith  Gandy,  Inc.,  50 
Wn.2d  124,  309  P.2d  742  (1957),  it  was  held  that  a  letter 
confirming  coverage  was  inadmissible.  Western  Casualty 
&  Surety  Co.  v.  Harris  Petroleum  Co.,  U.S.D.C.  S.D., 
California,  Central  Div.  (1963),  220  F.  Supp.  952,  ap- 
plied such  principle  to  correspondence  and  previous 
policies. 

Likewise,  the  policy  (Tr.  14;  Ex.  "A")  provides: 

"16.  Changes.  Notice  to  any  agent  or  knowledge 
possessed  by  an  agent  or  any  other  person  shall  not 
effect  a  waiver  or  a  change  in  any  part  of  this  policy 
or  estop  the  companv  from  asserting  any  right  under 
the  terms  of  this  policy;  nor  shall  the  terms  of  this 
policy  be  waived  or  changed,  except  by  endorsement 
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issued  to  form  a  part  of  this  policy,  signed  by  an 
executive  officer  of  the  company." 

"19.  Declarations.  By  acceptance  of  this  pohcy  the 
named  insured  agrees  .  .  .  that  this  poHcy  embodies 
all  agreements  existing  between  himself  and  the 
company  or  any  of  its  agents  relating  to  this  insur- 
ance." 

Miller  v.  Penn  Mutiml  Life  Insurance  Co.,  189  Wash. 
269,  64  P.2d  1050  (approved  in  Kane  v.  Order  of  United 
Commercial  Travelers,  3  Wn.2d  335,  100  P.2d  1036 
(1940)),  stated: 

"It  is  well  settled  that  all  parts  of  an  insurance 
pohcy  must,  if  possible,  be  harmonized  and  given 
effect  (citation). 

"The  hability  of  respondent  [insurer]  is  fixed  by 
the  terms  of  the  contract,  and  its  terms,  if  plain  and 
free  from  ambiguity,  must  control  (citation). 

"In  thus  construing  the  policy  we  are  not  un- 
mindful of  the  rule  that  policies  are  construed  in 
favor  of  the  insured  and  most  strongly  against  the 
insurer,  as  held  in  Starr  v.  Aetna  Life  Insurance  Co., 
supra,  but  this  rule  should  not  be  permitted  to  have 
the  effect  to  make  a  plain  agreement  ambiguous  and 
then  interpret  it  in  favor  of  an  insured  (citation)." 

It  is  submitted  that  in  the  instant  case,  the  appellee, 
rather  than  relying  on  the  plain  language  of  the  policy 
as  understood  by  Mr.  Walls — that  Endorsement  23  did 
not  affect  Exclusion  (f) — sought  to  create  an  ambiguity 
by  its  own  suggested  endorsement  in  order  to  obtain 
favorable  interpretation. 

Under  the  statute  and  cases  cited  it  is  clear  that  Ex- 
hibits "I"  and  "J"  should  not  have  been  admitted  in 
evidence  and  that  none  of  Mr.  Walls'  testimonv  concern- 
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ing  conversations  leading  up  to  the  policy  and  endorse- 
ments should  have  been  admitted.  Under  the  circum- 
stances and  particularly  the  failure  of  substantial  evi- 
dence to  support  the  findings  of  fact,  appellant  should 
be  entitled  to  reversal  and  dismissal. 

3.  The  parol  evidence,  assuming  it  admissible  in  evi- 
dence, received  over  appellant's  objection,  does  not 
support  the  judgment. 

The  most  that  may  be  said  for  appellee's  parol  evi- 
dence is  that  it  shows  that: 

1.  Appellee  wanted  its  insurance  package  placed 
through  three  different  brokers  (St.  73). 

2.  Because  of  lower  premium  appellee  placed  cover- 
age with  appellant  through  Robert  O.  Fleming,  broker 
(St.  75). 

3.  Appellee  wanted  an  endorsement  on  its  policy  with 
appellant  the  same  as  it  had  with  Glenns  Falls  Insurance 
Company,  its  prior  insurer  (Exhibit  "I,"  Exclusion  (1) 
Endorsement  23,  Exhibit  "A,"  Tr.  23,  St.  76). 

4.  Appellant  complied  and  issued  Endorsement  23 
after  receiving  appellee's  letter  to  Fleming  (Exhibit  "I" 
and  accompanying  endorsement  and  Exhibit  "],"  Item  8). 

5.  Endorsement  23  did  not  affect  Exclusion  (f)  (St. 
109,  126). 

6.  Appellee's  earlier  Glenn's  Falls  policy  had  maximum 
limits  of  $15,000.00  (Exhibit  "L"). 

7.  Endorsement  10  of  Exhibit  "A"  (Tr.  21)  provided 


21 
such  coverage  on  a  conditional  basis,  but  appellee  did 
not  comply  (Tr.  38,  f  31). 

8.  Appellant's  limits  of  potential  liability  were  $500,- 
000.00  each  accident   (Tr.  15,  St.  103). 

9.  Glenn's  Falls  modified  its  care,  custody  and  control 
exclusions  by  deleting  Exclusion  (j)  and  (k)  thereof 
(Ex.  L,  St.  99,  101,  102),  although  appellant  would  not 
do  so  without  additional  premium  (St.  117)  and,  to  Mr. 
Walls'  knowledge,  Exclusion  (f)  never  was  deleted  (St. 
117). 

CONCLUSION 

Appellant  submits  that  the  facts  admitted  by  appellee 
in  the  pre-trial  order  clearly  establish  the  dock  as  prop- 
erty excluded  under  Exclusion  (f)  of  Exhibit  "A."  The 
parol  evidence  erroneously  received  only  tended  to  sup- 
port appellant's  position  that,  in  view  of  the  potential 
hazard — one-half  million  dollars  and  gasoline  unloading 
operations — it  would  not  modify  Exclusion  (f)  without 
additional  premium.  Accordingly,  if  the  dock  was,  at 
the  time  of  loss,  property  as  described  in  Exclusion  (f), 
the  Judgment  must  be  reversed. 

Appellee  has  never  seriously  suggested  that  it  was  not 
"occupying"  and  "using"  the  dock  at  the  time  of  the  loss. 
Rather,  it  has  only  suggested  that  others  also  might  have 
used  the  dock  at  other  times — and  the  Court  so  found  in 
the  term  "non-exclusive."  But  this  adjective  is  not  in 
the  policy,  and  it  ought  not  now  be  interlined  by  the 
judiciary  under  the  guise  of  interpretation. 
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The  judgment  should  be  reversed  with  instructions  to 
dismiss  or  at  least  a  new  trial  granted  with  instructions 
to  consider  only  the  facts  surrounding  the  loss  with  ref- 
erence to  Exhibit  "A." 

Respectfully  submitted, 

Walsh  &  Margolis 
By  Robert  J.  Hall 

Attorneys  for  Appellants 
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APPENDIX 
Table   of   Exhibits 


Offered 
and 
Identified  Received 


Exhibit 
No.  Description 

A        Insurance  Policy  Tr.  50  St.  8 

B        Diagram  of  the  dock  Tr.  50  St.  8 

C        Lease  dated  Nov.  1,  1941  Tr.  50  St.  8 

D        Lease  dated  July  6,  1945  Tr.  50  St.  8 

E        Lease  dated  March  5,  1952  Tr.  50  St.  8 

F        Lease  dated  March  1,  1953  Tr.  50  St.  8 

G        Diagram  of  oil  dock  Tr.  51  St.  8 

H        Group  of  five  photographs  Tr.  51  St.  8 

I         Letter  dated  July  14,  1958, 
from  Robert  O.  Fleming 

&  Co.,  Inc.  St.  9  St.  10 

J         Memorandum  to  File  From 

from  Sam  Soter  Tr.  51  St.  8 

K         Letter  dated  Februarv  26, 

1965,  from  Port  of  Pasco  Tr.  51  St.  8 

L        Glen's  Falls  Insurance  Policy  Tr.  96  St.  96 
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